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Before Wesley, Rystrom and Dowdin Calvillo, Members.
DECISION

DOWDIN CALVILLO, Member: This case is before the Public Employment Relations
Board (PERB or Board) on exceptions filed by the Trustees of the California State University
(CSU) to an administrative law judge’s (ALJ) proposed decision (attached). The complaint
alleged that CSU, through the actions of administrators and faculty at San Diego State
University, violated section 3571(a) of the Higher Education Employer-Employee Relations
Act (HEERA)' by failing to rehire Terrence Ireland (Ireland) into a permanent Equipment
Technician II (ETTI) position in retaliation for his filing an unfair practice charge against CSU.
The ALJ concluded that CSU unlawfully retaliated against Ireland by: (1) modifying the ETII
job description to make him a less competitive applicant; (2) appointing a selection committee

that was biased against him; and (3) denying him an interview for the permanent ETII position.

"HEERA is codified at Government Code section 3560 et seq. Unless otherwise
indicated, all statutory references are to the Government Code.



The ALJ ordered CSU to rehire Ireland to the ETII position or a substantially similar position,
and to pay him back pay from the date it rejected him as an applicant to the date of its offer of
reinstatement.

The Board reviewed the entire record, including but not limited to the complaint,
CSU’s answer, the hearing transcripts and exhibits, the parties’ post-hearing briefs, the ALJ’s
proposed decision and CSU’s exceptions.” Based on this review, the Board adopts the ALJ’s
proposed decision as the decision of the Board itself, subject to the discussion below.

DISCUSSION

We agree with the ALJ that CSU’s failure to rehire Ireland constituted retaliation for
his protected activities of filing grievances and an unfair practice charge. However, contrary to
the ALJ’s conclusion, CSU has given legitimate, non-retaliatory reasons for its actions that are
intertwined with evidence of retaliatory motive. Separating these strands in order to determine
CSU’s true motivation requires an additional analytical step not taken by the ALJ.

Once the charging party establishes a prima facie case of retaliation, as CSEA has done
here, the employer then bears the burden of proving that it would have taken the adverse action

even if the employee had not engaged in protected activity. (Novato Unified School District

(1982) PERB Decision No. 210; Martori Brothers Distributors v. Agricultural Labor Relations

Bd. (1981) 29 Cal.3d 721, 729-730 [175 Cal.Rptr. 626] (Martori Brothers); Wright Line (1980)

251 NLRB 1083 [105 LRRM 1169].) Thus, where as here, it appears that the employer’s
adverse action was motivated by both valid and invalid reasons, "the question becomes whether

the [adverse action] would not have occurred 'but for' the protected activity." (Martori Brothers.)

The “but for” test is “an affirmative defense which the employer must establish by a

2Charging party California State Employees Association (CSEA) did not file a response
to CSU’s exceptions.
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preponderance of the evidence.” (McPherson v. Public Employment Relations Bd. (1987) 189

Cal.App.3d 293, 304 [234 Cal.Rptr. 428].) For the following reasons, CSU has failed to meet
this burden.

The Revised Job Description

While we agree with the ALJ that the revised job description “was written in an attempt
to keep Ireland from being rehired,” we do not agree with the conclusion that it “was not
created for a legitimate business purpose.” Karen May-Newman (May-Newman), chair of the
Mechanical Engineering Department (Department), testified that she updated the job
description to include more current technology and to reflect the qualities she wanted in an
ETIL. Thus, the revised job description served the legitimate business purpose of ensuring that
the job description met the current needs of the Department and accurately reflected the duties
performed by the ETII. Nonetheless, given the evidence of May-Newman’s past retaliation
against Ireland for filing grievances and her knowledge that Ireland would narrowly meet the
modified qualifications, the record establishes that Ireland’s grievances, and not the business
needs of the Department, motivated May-Newman to modify the ETII job description.
Accordingly, CSU has failed to establish that it would have revised the job description in the
same way had Ireland not engaged in protected activity.

Composition of the Selection Committee

CSU’s reasons for appointing the particular members of the selection committee do not
overcome the inference of retaliation established by the record. May-Newman testified that
she put three technicians on the committee because she felt they were best able to evaluate the
applicants’ skill sets. Having technicians evaluate the applicants’ ability to perform the job
duties of a technician is a legitimate business reason for creating a committee comprised of

technicians. However, Tracy Arnold (Arnold) had minimal experience as a technician.
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Moreover, though Greg Morris (Morris) was an experienced technician, May-Newman knew
of Morris’ dislike of Ireland before appointing him to the selection committee. Thus, the
ability to evaluate technical skills seems not to have been the primary factor in May-Newman’s
choice of committee members. Accordingly, CSU has failed to prove that it would have
selected Arnold and Morris to serve on the selection committee even if Ireland had not
engaged in protected activity.

We disagree with the ALJ’s further conclusion that the composition of the selection
committee was retaliatory because May-Newman departed from established procedure by
appointing technicians, rather than faculty, to serve on the committee. Under PERB
Regulation 32178, the charging party has the burden of proving its prima facie case by a
preponderance of the evidence.” CSEA argued that CSU deviated from established procedure
in 2005 because the selection committee that interviewed Ireland for the ETII position in 2001
consisted entirely of Department faculty. However, CSEA presented no evidence of the
composition of any other selection committee besides the two that had considered Ireland for
the ETII position. Because CSEA failed to demonstrate that CSU had an established procedure
regarding the composition of selection committees, we cannot conclude that CSU deviated
from established procedure in appointing three technicians to the selection committee.
Accordingly, we do not adopt the ALJ’s conclusion of law on this point.

Ranking of the Applicants

May-Newman’s and Morris’ explanations of why they gave Ireland low rankings also
fail to rebut the inference of retaliatory motive. Each justified their low rankings of Ireland by

stating that his application materials were weak and that they had concerns about his ability to

’PERB regulations are codified at California Code of Regulations, title &, section 31001
et seq.
4



do the job based on their past experiences with him. However, the record shows that
May-Newman had previously retaliated against Ireland for his grievances and Morris had
expressed strong disapproval of Ireland’s out of class pay grievance. Thus, while they
presented legitimate, non-retaliatory reasons for their rankings, we cannot conclude on these
facts that May-Newman and Morris would have ranked Ireland the same had Ireland not
engaged in protected activity.

We disagree with two parts of the ALJ’s conclusion of law regarding Morris’ ranking
of Ireland. First, the ALJ concluded that Morris’ rankings were motivated in part by his desire
to please his supervisor, May-Newman. However, the record is devoid of evidence that Morris
had any desire or inclination to please May-Newman by ranking Ireland last among the
applicants. Instead, the record shows that Morris was motivated by his own dislike of Ireland.
Second, there is no factual or legal basis for the ALJ’s conclusion that May-Newman’s
unlawful motivation in ranking Ireland last should be imputed to Morris. Accordingly, we do
not adopt these portions of the ALJ’s conclusion.

We also do not adopt the ALJ’s conclusion that there was “no legitimate reason why
Ireland, with his three years’ prior experience in the position, should not have been rehired.”
CSU articulated a legitimate reason why it did not interview Ireland: he was not among the top
two qualified applicants. However, the ranking process itself was tainted by the revised job
description and May-Newman’s and Morris’ rankings. Thus, the record fails to establish that
Ireland would not have been one of the top two applicants even if retaliatory motive had
played no part in the hiring process. Accordingly, despite giving a legitimate reason for its
action, CSU has failed to prove that Ireland’s protected activity was not the driving force

behind its decision to deny him an interview.



Adverse Inference

Finally, we do not adopt the adverse inference drawn by the ALJ against CSU based on
CSU’s failure to call selection committee member Stig Johansson (J ohansson) as a witness. In
drawing this inference, the ALJ relied on a rule applied in National Labor Relations Board
(NLRB) proceedings that when a party fails to call a witness assumed to be favorable to the
party, the ALJ may infer that the witness would have testified adversely to the party.

(International Automated Machines (1987) 285 NLRB 1122, 1123 [129 LRRM 1265].) Here,

because CSU did not call Johansson to testify, the ALJI inferred that his testimony would have
been adverse to CSU.

In support of her application of the NLRB adverse inference rule, the ALJ stated that
“PERB has not specifically expressed this principle.” In fact, PERB has expressed the

opposite principle. In Victor Valley Community College District (1986) PERB Decision

No. 570, the Board refused to draw an inference when a material witness was not called to
testify by either side. The Board noted that this was “consistent with judicial interpretations of
California Evidence Code section 412, which hold that no adverse inference should be drawn
when a material witness who does not testify could have been called by either party. See, e.g.,

Patton v. Royal Industries, Inc. (1968) 263 Cal.App.2d 760.” Here, both parties had the

opportunity to call Johansson to testify but neither did. Accordingly, no adverse inference
should have been drawn against CSU for failing to call Johansson as a witness.
ORDER
Upon the entire record in this matter, the Public Employment Relations Board finds that
the Trustees of the California State University (CSU) violated the Higher Education Employer-
Employee Relations Act (HEERA), Government Code section 3571(a), by failing to rehire

Terrence Ireland (Ireland) in retaliation for filing grievances and an unfair practice charge.
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Pursuant to HEERA section 3563.3, it is hereby ORDERED that CSU, its governing
board and its representatives shall:
A. CEASE AND DESIST FROM:
1. Retaliating against employees because of their protected activities; and
2. Failing to rehire Ireland.

B. TAKE THE FOLLOWING AFFIRMATIVE ACTIONS DESIGNED TO
EFFECTUATE THE POLICIES OF THE HEERA:

1. Offer to Ireland reinstatement to his former position of employment, or if
that position no longer exists, then to a substantially similar position.

2. Make Ireland whole for losses which he suffered as a result of CSU’s
failure to rehire him, including back pay from May 2005 to the date of the offer of
reinstatement.

3. Within ten (10) workdays following the date this Decision is no longer
subject to appeal, post at all work locations where Notices to employees of CSU are
customarily posted, copies of the Notice attached hereto as an Appendix. The Notice must be
signed by an authorized agent of CSU, indicating that CSU will comply with the terms of this
Order. Such posting shall be maintained for a period of thirty (30) consecutive workdays.
Reasonable steps shall be taken to ensure that the Notice is not reduced in size, altered,
defaced, or covered with any other material.

4. Written notification of the actions taken to comply with this Order shall
be made to the General Counsel of the Public Employment Relations Board, or the General

Counsel's designee. CSU shall provide reports, in writing, as directed by the General Counsel



or his/her designee. All reports regarding compliance with this Order shall be concurrently

served on the California State Employees Association.

Members Wesley and Rystrom joined in this Decision.



APPENDIX
NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLIC EMPLOYMENT RELATIONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. LA-CE-899-H, California State Employvees
Association v. Trustees of the California State University, in which all parties had the right to
participate, it has been found that the Trustees of the California State University (CSU)
violated the Higher Education Employer-Employee Relations Act (HEERA), Government
Code section 3571(a), by failing to rehire Terrance Ireland (Ireland) in retaliation for filing
grievances and an unfair practice charge.

As a result of this conduct, we have been ordered to post this Notice and we will:

A. CEASE AND DESIST FROM:
1. Retaliating against employees because of their protected activities; and
2. Failing to rehire Ireland.

B. TAKE THE FOLLOWING AFFIRMATIVE ACTIONS DESIGNED TO
EFFECTUATE THE POLICIES OF THE HEERA:

1. Offer to Ireland reinstatement to his former position of employment, or if
that position no longer exists, then to a substantially similar position.

2. Make Ireland whole for losses which he suffered as a result of CSU’s
failure to rehire him, including back pay from May 2005 to the date of the offer of
reinstatement.

Dated: TRUSTEES OF THE CALIFORNIA STATE
UNIVERSITY
By:
Authorized Agent

THIS IS AN OFFICIAL NOTICE. IT MUST REMAIN POSTED FOR AT LEAST THIRTY
(30) CONSECUTIVE WORKDAYS FROM THE DATE OF POSTING AND MUST NOT BE
REDUCED IN SIZE, DEFACED, ALTERED OR COVERED WITH ANY OTHER
MATERIAL.









