STATE OF CALIFORNIA
DECISION OF THE
PUBLIC EMPLOYMENT RELATIONS BOARD

CALIFORNIA CORRECTIONAL PEACE
OFFICERS ASSOCIATION,

Charging Party, Case No. SA-CE-1649-S
V. PERB Decision No. 2081-S
STATE OF CALIFORNIA (DEPARTMENT OF November 24, 2009

PERSONNEL ADMINISTRATION),

Respondent.
Appearances: Suzanne L. Branine, Staff Counsel, for California Correctional Peace Officers
Association; Anthony V. Pane, Legal Counsel, for State of California (Department of
Personnel Administration).
Before McKeag, Neuwald and Wesley, Members.

DECISION
NEUWALD, Member: This case comes before the Public Employment Relations

Board (PERB or Board) on appeal by the California Correctional Peace Officers Association
(CCPOA) of a Board agent’s dismissal (attached) of an unfair practice charge. The charge
alleged that the State of California (Department of Personnel Administration) (State or DPA)
violated the Ralph C. Dills Act (Dills Act)! by engaging in conditional bargaining. CCPOA
alleged that this conduct constituted a violation of the Dills Act section 3519(c) and (e).

Specifically, CCPOA alleged that, in its August 22, 2007 Last, Best, Final Offer (LBFO), the

State insisted to impasse on the following non-mandatory subjects of bargaining that would

! The Dills Act is codified at Government Code section 3512 et seq. Unless otherwise
indicated, all statutory references herein are to the Government Code.



require a waiver of employees’ statutory rights: (1) LBFO section 10.02D (use of sick leave)?;
(2) LBFO section 11.11F2 (Fair Labor Standards Act (FLSA) exemption)3 ; and (3) LBFO
section 27.01 (entire agreement)*.’

The Board has reviewed the entire record including, but not limited to, the unfair
practice charge, the State’s position, the amended unfair practice charge, the warning and
dismissal letters, CCPOA’s appeal, and the State’s response. Based on this review, the Board
adopts the warning and dismissal letters as its own subject to the following discussion.

BACKGROUND

The Board adopts the Board agent’s summary of the alleged facts as set forth in the

warning and dismissal letters.

CCPOA’S APPEAL

CCPOA argues that, while the Board agent was essentially correct in the formulation of
the test to be applied, he incorrectly applied the test to the facts. CCPOA argues that the Board
agent incorrectly relied on language contained in San Mateo Community College District
(1993) PERB Decision No. 1030 (San Mateo) in concluding that CCPOA failed to make

known its objections to DPA’s proposals that CCPOA contended contained non-mandatory

2 CCPOA argues that LBFO section 10.02D waived employees’ statutory rights under
California Labor Code sections 233 and 234.

> CCPOA argues that LBFO section 11.11F2 violated FLSA.

* CCPOA argues that LBFO section 27.01 waived the statutory right to meet and confer
pursuant to Dills Act section 3519(c).

5 The amended unfair practice charge listed four sections of the LBFO that the State
improperly insisted to impasse. CCPOA did not appeal the dismissal of the charge with
respect to LBFO section 12.02 and, as such, we do not address LBFO section 12.02 in this
decision.



subjects of bargaining requiring a waiver of a statutory right. Instead, CCPOA asserts, the
Board agent should have relied on Travis Unified School District (1992) PERB Decision
No. 917 (Travis) and Chula Vista School District (1990) PERB Decision No. 834

(Chula Vista). CCPOA asserts that, pursuant to that authority, it effectively put the State on
notice that it was unwilling to waive its statutory rights and thereby objected to the

consideration of non-mandatory subjects of bargaining.

DPA’S RESPONSE

DPA argues that the Board agent correctly dismissed the unfair practice charge. DPA
first argues that two of the three proposals (§§ 10.02 and 27.01) at issue did not require a
waiver of state law. Second, the State argues the Board agent correctly determined that
CCPOA failed to communicate that it objected to the inclusion of non-mandatory subjects of
bargaining.

DISCUSSION

It is well established that parties are free to negotiate over the inclusion of non-
mandatory subjects of bargaining, (Lake Elsinore School District (1986) PERB Decision
No. 603 (Lake Elsinore); San Mateo; Chula Vista.) A party may not, however, legally insist
upon the acceptance of such proposals "in the face of a clear and express refusal by the union
to bargain” over them. (Lake Elsinore.) Thus, the insistence to impasse on non-mandatory
ts of bargaining is a per se unfair practice. (Travis; Chula Vista; Lake Elsinore; Modesto
City Schools (1983) PERB Decision No. 291; Ross School District Board of Trustees (1978)
PERB Decision No. 48.) Applying this rule, PERB has held that an employer may not insist o

impasse that a union waive statutory rights, such as the right to file grievances in its own name.

(Travis; Chula Vista.)



In San Mateo, the Board articulated the Lake Elsinore rule as follows:

Under Lake Elsinore, the Board held that parties may engage in

negotiations dealing with permissive, nonmandatory subjects of

bargaining, but once a party subsequently decides to take a

position that the nonmandatory subject not be included in the

collective bargaining agreement, that party must express its

opposition to further negotiation on the proposal as a prerequisite

to charging the other party with bargaining to impasse on a

nonmandatory subject of bargaining.

CCPOA asserts that the administrative law judge’s reliance on this language in

San Mateo is misplaced because it is actually dicta in that, under the facts of that case, the
Board determined that the proposal (concerning released time) was a mandatory subject of
bargaining; thus, there was no per se violation under a conditional bargaining theory.
According to CCPOA, the language in San Mateo imposes a more difficult burden on an
employee organization by requiring it to refuse to bargain over the statutory right. Instead,
CCPOA argues, Travis and Chula Vista set forth a less stringent burden on CCPOA to
establish that it “merely needs to put the employer on notice that it was unwilling to agree to
language that it believes deprives it or its members of statutory rights,” even though it has not
refused to bargain over the proposal. Thus, CCPOA asserts that in 7ravis, the Board found it
sufficient that the union “did make it clear its contention that it was improper for the District to
insist on language which it believed deprived it of statutory rights.” CCPOA further points out
that in Chula Vista the Board found that “ . . . the Association’s statements [were] sufficient to
put the District on notice that the Association was unwilling to waive its right to represent its
members.”

We do not find CCPOA’s arguments persuasive. Lake Elsinore, Travis and Chula Vista

all make it clear that the party opposing the non-mandatory subject must communicate its



opposition to further negotiation about the non-mandatory proposal. Thus, in Chula Vista, the
Board stated:

...while the parties may engage in negotiations over proposals

dealing with permissive, nonmandatory subjects of bargaining,

when one party subsequently decides to take the position that the

nonmandatory proposal not be included in the contract, that party

must express its opposition to further negotiation on the proposal

as a prerequisite to charging the other party with bargaining to

impasse on a nonmandatory subject of bargaining.

(Citations omitted.)

In Travis, the school district insisted to impasse on maintaining a contract provision
that limited the union’s right to file grievances on its own behalf, a subject that had been
determined to be non-mandatory in Chula Vista and South Bay Union School District (1990)
PERB Decision No. 791. The union rejected the employer’s proposal to maintain the status
quo and continued to insist on its own proposal to modify the contract provision so as not to
waive its statutory rights. Finding the facts of this case to be very similar to those of
Chula Vista, the Board found that the union’s continued refusal to waive its statutory rights,
while at the same time continuing to press for inclusion of its proposal, “ma[d]e clear its
contention that it was improper for the district to insist on language which it believed deprived
it of its statutory rights.”

The Board’s statements in San Mateo are consistent with the standards set forth in
Lake Elsinore, Chula Vista and Travis. In all of these cases, the Board required a showing that
the party objecting to the inclusion of the non-mandatory subject clearly communicate its

opposition to further consideration of the proposal. As discussed below, CCPOA has failed to

meet this burden.



The issue here is whether CCPOA communicated its opposition to further negotiation
about what it believed to be non-mandatory proposals that would require a waiver of statutory
rights. CCPOA contends that it effectively put the State on notice by the following conduct:

1. The letter dated August 31, 2007, which contained the following statement:

“YOUR CURRENT PROPOSAL HAS SEVERAL SECTIONS THAT REQUIRE US

TO AGREE TO WAIVE STATE LAW FOR OUR MEMBERS. THATISNOT A

LEGITIMATE EFFORT TOWARDS AN AGREEMENT”;

2. In its August 31, 2007 letter, CCPOA also sought further clarification from the

State on the intent of LBFO sections 10.02 and 11.11, to which the State never

responded; and

3. CCPOA excluded the disputed sections from its September 5, 2007, letter listing

the 133 proposals CCPOA found aéceptable from the State’s August 22, 2007 package.

The State argues that CCPOA did not place it on notice because: (1) the purpose of the
questions was to clarify their meaning as opposed to an expression of opposition to further
negotiation, and (2) the August 31, 2007 letter made clear that CCPOA accepted some parts of
DPA’s proposal and requested further information on the rest, without objecting to the
packaged offer.

We find the Board agent correctly determined that CCPOA’s actions failed to put the
State on notice that it opposed negotiations on the non-mandatory subject. The August 31,
2007 letter does not communicate a clear opposition to negotiate about what CCPOA believed
to be non-mandatory subjects of bargaining. Instead, it merely sets forth CCPOA’s belief that

the State’s proposals sought a waiver of state law, but does not communicate whether or not

CCPOA would be willing to consider such proposals. CCPOA’s request for clarification as to



whether Sections 10.02 and 11.11 were intended to waive statutory rights too, does not
communicate a clear opposition to their inclusion. Finally, the fact that CCPOA accepted
some, but not all, of DPA’s proposal and requested clarification does not communicate
opposition to further negotiations. To the contrary, CCPOA’s requests for clarification could
reasonably be construed as demonstrating a willingness to continue negotiations over these
subjects; indeed, CCPOA did continue to negotiate over the disputed sections. Thus, unlike in
Travis and Chula Vista, CCPOA in this case did not clearly communicate to DPA that it would
not consider any proposals that required it to waive its members’ statutory rights.6
ORDER
The unfair practice charge in Case No. SA-CE-1649-S is hereby DISMISSED

WITHOUT LEAVE TO AMEND.

Members McKeag and Wesley joined in this Decision.

® Because we conclude that CCPOA did not meet its burden of communicating a clear
opposition to further negotiations over the disputed sections, we need not and do not reach the
issue of whether, in fact, the proposals required a waiver of statutory rights and therefore were
non-mandatory subjects of bargaining.



STATE OF CALIFORNIA : ARNOLD SCHWARZENEGGER, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Sacramento Regional Office
1031 18th Street
Sacramento, CA 95811-4124
Telephone: (916) 327-8383
Fax: (916) 327-6377

April 11,2008

Suzanne L. Branine, Staff Legal Counsel
California Correctional Peace Officers Association
755 Riverpoint Drive, Suite 200

. West Sacramento, CA 95605-1634

Re:  California Correctional Peace Officers Association v. State of California (Department of
Personnel Administration)
Unfair Practice Charge No. SA-CE-1649-S
DISMISSAL LETTER

Dear Ms. Branine:

The above-referenced unfair practice charge was filed with the Public Employment Relations
Board (PERB or Board) on January 8, 2008. The California Correctional Peace Officers
Association (CCPOA) alleged that the State of California (Department of Personnel
Administration) (State or DPA) violated the Ralph C. Dills Act (DIHS Act)! by engaging in
conditional bargaining.

In the attached Warning Letter dated February 21, 2008, CCPOA was informed that the above-
referenced charge did not state a prima facie case. CCPOA was advised that, if there were any
factual inaccuracies or additional facts that would correct the deficiencies explained in that letter,
the charge should be amended. CCPOA was further advised that, unless the charge was amended
to state a prima facie case or withdrawn prior to February 29, 2008, the charge would be
dismissed.

CCPOA sought and was granted additional time in which to amend its charge, and a First
Amended Charge was filed with PERB on March 4, 2008. In its amended charge, CCPOA
alleges the State violated the Dills Act by insisting to impasse on non-mandatory subjects of
bargaining and by presenting package offers that conditioned agreement on mandatory subjects
upon agreement to proposals affecting non-mandatory subjects of bargaining.

More specifically, CCPOA alleges four sections in package proposals presented by DPA on
August 22 and September 12, 2007 involve non-mandatory subjects of bargaining, and thus
impermissibly condition agreement on other, mandatory subjects. The four alleged non-
mandatory subjects identified in the amended charge concern the following sections of the
proposed Memorandum of Understanding (MOU):

1. MOU section 10.02.D: The issue here concerns the State’s proposal to delete language
stating that employees will not be “subject to any type of corrective or disciplinary action . . .
based solely on the amount or frequency of [sick leave] use.” CCPOA argues that agreement to

' The Dills Act is codified at Government Code section 3512 et seq.






