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DECISION

NEUW ALD, Member: This case is before the Public Employment Relations Board

(PERB or Board) on appeal by the Santa Ana Unified School District (District) of an

administrative determination (attached) by a Board regional attorney (RA). The

Communications \Vorkers of .À~merica, AFL-CIO (CWA) filed a request for recognition with

the District pursuant to PERB Regulation 33050,1 seeking to represent a unit of substitute

teachers employed by the District. The RA granted the request for recognition.

The Board has reviewed the administrative determination and the entire record in this

case in light of the District's appeal, C\l/./\i.'s response and t11e rele-vant la\v.2 Based on this

review, we find the administrative determination well-reasoned, adequately supported by the

1 PERB regulations are codified at California Code of Regulations, title 8,

section 31001 et seq.

2 The Board denies the District's request for oral argument.



record and in accordance with applicable law. As such, we adopt the administrative

determination as the decision of the Board itself consistent with the discussion below.3

On appeal, the District argues that the RA' s determination should be overturned for the

following reasons: (1) there is no practical purpose for a stand-alone unit of substitute teachers

and it wil interfere with the effciency of the District's operations; (2) there is no potential

benefit to substitute teachers being a part of a bargaining unit especially in light of the severe

financial crisis facing the State of California; and (3) the unit of substitute teachers would be

transitory, such that the District and CW A would be unable to determine who actually belongs

at a given point in time, since there could be thousands of eligible substitute teachers in the

District.

As to the first argument, the District contends that, if CW A succeeds in obtaining

recognition as the exclusive negotiator for the substitute teachers, these employees wil be

harmed by having dues deducted from their already-low paychecks and, given the current

economic climate, CW A wil be unable to negotiate increased wages or benefits on their

behalf. Thus, the District contends, the employees are being misled by CWA recruiters, while

the District stands to lose valuable resources of administrative time, money, and efficiency if it

is required to bargain with CW A.

The Educational Employment Relations Act (EERA)4 guarantees all covered employees

the right to select an employee organization as their representative in an appropriate bargaining

3 The RA stated in the administrative determination that the District has not "attempted

to modify the certificated unit through PERB procedures to accrete the substitute teachers into
the certificated unit." We clarify that, while the District could not have fied a unit
modification petition in this case pursuant to PERB Regulation 32781, the District could have
sought to include the substitute teachers in the certificated unit through agreement with the
Santa Ana Educators Association (SAEA).

4 EERA is codified at Government Code section 3540 et seq. Unless otherwise

indicated, all statutory references are to the Government Code.
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unit. (EERA § 3540.) It is well established that substitute teachers are employees entitled to

the protections under EERA. (Palo Alto Unifed School District, et al. (1979) PERB Decision

No. 84.) While substitute teachers may be included within a broader unit of teachers, a unit

composed solely of substitute teachers may also be appropriate. (Ibid.) Moreover, PERB has

made it clear that, even where the broader unit may well be appropriate had the matter been

brought before PERB, it would not effectuate the purposes of the statute to force expansion of

a unit upon an unwiling representative. (Santa Clara Unifed School District (2007) PERB

Decision No. 1911; Long Beach Community College District (1989) PERB Decision No. 765.)

PERB's role in this proceeding is not to evaluate the wisdom of the decision of a

majority of the employees in the proposed unit to select CWA as their bargaining

representative, or whether CW A wil be able to negotiate favorable terms and conditions of

employment on their behalf. We are charged solely with determining whether sufficient proof

of support exists to certify CW A as the exclusive representative of an appropriate bargaining

unit and thereby confer an obligation to meet and negotiate in good faith. (EERA § 3544

et seq.; PERB Reg. 33485.) Contrary to the District's assertions, we find that a stand-alone

unit of substitutes in this case satisfies the requirements of EERA section 3545 and ensures the

ability of such employees to exercise the rights guaranteed under EERA where, as here, the

alternative would leave them with no representation whatsoever.5 Furthermore, as noted by the

RA, the employer's operational efficiency concerns cannot outweigh employee representation

rights when employees have no other options for representation. (Sweetwater Union High

5 We reject the District's argument that CWA was required to establish what SAEA

would have done in the event the substitute teachers requested inclusion and representation by
SAEA in the regular teachers' bargaining unit. The record is clear that SAEA has never sought
to represent the substitute teachers and did not seek to intervene in this proceeding.
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School District (1976) EERB6 Decision No.4; Los Angeles Unifed School District (1998)

PERB Decision No. 1267.)

As to the second argument, the District appears to contend that substitute teachers

should not be included in any bargaining unit because of the potential for increased costs to the

District arising out of having to negotiate with respect to these employees. As noted above,

substitutes are covered by EERA and entitled to all the rights afforded thereby. This argument

is, therefore, rejected.

Finally, the District cites no authority for the proposition that substitute employees are

not entitled to representation in collective bargaining merely because the nature of their

employment may be "transitory" or that the bargaining unit may encompass a large number of

members. As noted above, PERB has long recognized that substitute teachers fall within the

scope of EERA, and the District "would have an obligation to negotiate regardless of whether

substitutes were placed in a separate unit or folded into the existing unit." (Oakland Unifed

School District (1983) PERB Decision No. 320.) Therefore, we reject the District's argument.

ORDER

The Santa Ana Unified School District is ORDERED to grant recognition to a unit of

all substitute teachers employed by the District.

Acting Chair Dowdin Calvillo and Member Wesley joined in this Decision.

6 Prior to January 1978, PERB was known as the Educational Employment Relations

Board or EERB.
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PROCEDURAL HISTORY

On April 21, 2008, the Communication Workers of America AFL-CIO (CWA) filed a

request for recognition petition (petition) with the Public Employment Relations Board

(PERB). CWA seeks recognition as the exclusive representative of the substitute teachers

employed by the Santa Ana Unified School District (District). CWA's petition was not

aceûmpanied by pwof of majûïity support of the employees in the claimed unit1 as required by

PERB Regulation 33050(b ).2 In addition, the proof of service form attached to the petition did

not list the name(s) and addressees) used for service as required by PERB Regulation 32140(a).

On April 23, 2008, PERB notified the parties that it received the petition. PERB also

informed the parties that CW A and/ûï "PERB records indicate that no employee organization

The petition declares that CW A is supported by 30 percent of the employees in the
claimed unit.

2 PERB' s Regulations are codified at California Code of Regulations, title 8, section

31001 et seq. Copies of the Regulations may be purchased from PERB's Publications
Coordinator, 1031 18th Street, Sacramento, CA 95811, and the text is available at
www.perb.ca.gov.



is currently recognized or certified as the exclusive representative of any of the employees in

the claimed unit." PERB directed the District to post a "Notice of EERAr3J Representation

Petition along with a copy of the representation petition. . ." and to confirm that no employee

organization currently represents substitute teachers employed by the District. The District

was also instructed to fie with PERB "a list of the names of all persons employed in the

claimed unit who have worked at least 10% of the current academic year (imJmediately

preceding the date the (petitionJ was filed with the (District.)" (Emphasis omitted.)

On April 25, 2008, CWA amended the petition. The amended petition reduced the

number of employees in the claimed unit and declared that the petition was accompanied by

proof of majority support. The proof of service form attached to the amended petition

complied with PERB Regulation 32140.

On May 9,2008, the District filed a notice of appearance form with PERB designating

"The Law Office of Eric Bathen" as its representative. Marcia Brady, an attorney from The

Law Office of Eric Bathen, confirmed that the District received the petition on April 24, 2008

and that the District posted a copy of the petition on April 29, 2008. Ms. Brady also confirmed

that "there is not currently an exclusive representative for the proposed substitute

teacher/faculty unit." Ms. Brady assured PERB that a list of the names of the employees in the

claimed unit was forthcoming.

In the weeks following, the parties identified the names of the employees in the claimed

unit. On June 5, 2008, PERB made an "initial determInatIûn" that the proof of süpport filed by

CW A with the petition was insufficient to meet the requirements of PERB Regulation

EERA stands for the Educational Employment Relations Act. EERA is codified at
Government Code section 3540 et. seq.
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33050(b). Pursuant to PERB Regulation 33085, CWA was granted 10 calendar days to perfect

its proof of support.

Within 10 calendar days, CWA fied additional proof of support with PERB. On June

20,2008, PERB notified the parties that, after reviewing CWA's additional proof of support,

PERB made the administrative determination that the support is sufficient to meet the

requirements ofPERB Regulation 33050(b). The District was advised that it had 15 calendar

days to file a "decision pursuant to Regulation 33190" and that since "CW A has evidenced

majority support and no valid intervention has been fied, recognition must be granted unless

the (DistrictJ doubts the appropriateness of the unit." (Citation omitted.)

On July 14,2008, PERB granted the District's request for an extension of time to file

its decision. On July 31,2008, the District filed a decision refuting the appropriateness of the

claimed unit. Among other reasons, the District refused to voluntarily recognize CW A

because "the proposed classification of substitute teachers shares a community interest with the

teachers in the District and the teachers are already represented by Santa Ana Educators

Association (SAEA)."

In a letter dated September 17, 2008, C\VL',. petitioned PERB for a Board investigation

pursuant to PERB Regulation 33230. Thereupon, the above-titled case was transferred to the

undersigned for further processing.

On September 30, 2008, this office scheduled a settlement conference between the

parties to enable the undersigned to gather information regarding the appropriateness of the

claimed unit, and to attempt settlement of the case. On October 2,2008, CWA attorney Judith

Belsito contacted the undersigned via telephone and stated that CW A was not interested in

engaging in settlement negotiations with the District. Thus, the scheduled informal settlement

conference was canceled.
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On October 14, 2008, CWA fied a declaration of CW A Staff Representative J anine

Munson. Ms. Munson's declaration provides in relevant part: "On November 29,2007, I met

with the Vice President of SAEA, Dr. David Barton, at the offices of SAEA, in Santa Ana. At

this meeting I asked Dr. Barton if SAEA was interested in representing the part-time substitute

teachers. He specifically stated that SAEA was not interested in representing this unit."

On October 16, 2008, after reviewing the District's July 31 decision, this office ordered

the District to show cause why "CW A should not be recognized as the exclusive representative

of the proposed unit of substitute teachers." The Order to Show Cause (OS C) directed the

District to support factual assertions with declarations signed by witnesses with personal

knowledge under the penalty of perjury. The District was ordered to file its response by no

later than November 3,2008. On October 31,2008, PERB granted the District's request for an

extension of time to file its response. On November 7,2008, the District filed a response to

the OSC and on November 10, 2008, CWA filed a reply to the District's November 7 response.

ISSUE

Whether CW A should be certified by PERB as the exclusive representative of the

District's substitute teachers.

FINDINGS OF FACT

CW A is an "employee organization" within the meaning of Government Code section

3540.1 (d). The District is a "public school employer" within the meaning of Government

Code section 3540.1(k).

On October 8, 1984, SAEA was certified by PERB as the exclusive representative of

permanent teachers (certificated unit) employed by the District. Among the positions

specifically excluded from the certificated unit were "Day Substitutes." There is no record that
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SAEA has ever attempted to modify the certificated unit through PERB procedures to accrete

substitute teachers into the certificated unit.

On April 29, 2008, the District posted a copy of CW A's petition seeking recognition as

the exclusive representative of the substitute teachers. The posting notified employees that

"any other employee organization desiring to represent any of the employees in the unit

described in (the petition) has the right within 15 workdays following the date of (theJ notice,

to file with (the DistrictJ an intervention. . . ." Neither SAEA nor any other employee

organization attempted to intervene to challenge the petition with evidence of employee support

of its own.4

POSITION OF THE PARTIES

The District

Among other PERB precedent, the District cites Sweetwater Union High School

District (1976) EERB5 Decision NO.4 and Los Angeles Unified School District (1998) PERB

Decision No. 1267 and argues that the petition should be dismissed by PERB because

substitute teachers share a community of interest with the certificated unit. For example,

substitute teachers and permanent teachers share many of the same duties, responsibilities and

qualifications. Many of the substitute teachers are retired permanent teachers or applicants for

permanent teaching assignments. Thus, due to community of interest factors, PERB case law

favoring bargaining units that include "all classroom teachers," and the Legislature's intent to

limit the number of public sector bargaining units, "the District contends that the Substitute

employees. . . should seek to align themselves with the already existing SAEA . . . ."

As of the date of this Administrative Determination, no employee organization has
contacted PERB and attempted to intervene in this case.

5 Prior to January 1, 1978, PERB was known as the Educational Employment Relations

Board (EERB.)
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