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INTRODUCTION AND OVERVIEW
This guide is intended to provide a useful resource to advocates and neutrals wishing to navigate the often confusing legal framework of public transit labor relations in California.  It is not, however, intended to provide legal advice or to serve as a substitute for the services of legal counsel.

Public employees in California are covered by a variety of collective bargaining statutes.  The Public Employment Relations Board (PERB) administers several collective bargaining statutes covering California’s public schools, colleges and universities, the State of California, trial court employees, and local public agencies (cities, counties and special districts).   Still other California public agencies have labor relations provisions with no administrative agency oversight. These statutes are all found within the Government Code.   
California’s public transit districts, on the other hand, are not covered by a common collective bargaining statute.  While some transit agencies are subject to the Meyers-Milias-Brown Act (MMBA), which governs labor relations in cities, counties and special districts, the majority of transit agencies are subject to labor relations provisions that are found in each district’s specific Public Utilities Code (PUC) enabling statute, in joint powers agreements, or in articles of incorporation and bylaws.  These provisions provide employees with basic rights to organization and representation, but do not define or prohibit unfair labor practices.  Unlike other California public agencies and employees, these transit agencies and their employees have no recourse to the PERB.  They must rely upon the courts to remedy any alleged violations.  It is these transit districts that will be the focus of this Transit Guide.
Under the 1964 Urban Mass Transit Act (now known as the Federal Transit Act), Section 13 (c), federal funding to state and local governments to permit them to purchase private transit systems was contingent on their making arrangements to preserve transit workers’ existing collective bargaining rights.  In response, many transit districts entered into “section 13(c) agreements (or arrangements)” with incumbent unions which provide for the continuation of collective bargaining rights as well as substantive rights and obligations beyond collective bargaining.  Section 13 (c) agreements are enforced under state law.  Labor relations provisions in PUC enabling legislation also provide transit workers with the right to bargain collectively through representatives of their own choosing.


While the PUC transit labor provisions differ somewhat from each other, most recognize the right of employees to organize and charge the Director of Industrial Relations and the State Mediation and Conciliation Service (the “Service”) with the responsibility for resolving questions involving union certification and the establishment of appropriate bargaining units.  While they do not address the question of unfair labor practices, they generally recognize the obligation of the parties to bargain in good faith, and provide for mediation of contract disputes.  Some statutes go even farther, specifically identifying employees’ protected rights.

An exception to this statutory scheme involves supervisory employees of the Los Angeles Metropolitan Transportation Authority.  AB 199, signed in October 2003, established the Los Angeles Metropolitan Transportation Authority Employer-Employee Relations Act.  This Act, codified in PUC Sections 99560-99570, specifically gives supervisory employees of that district the right to representation, identifies unfair labor practices, and gives the Public Employment Relations Board the authority to make determinations on questions of representation and unfair practice charges..  

Appendix A is a table citing the labor provisions applicable to the various transit districts.  Appendix B is a chart illustrating the differences amongst the enabling statutes with respect to the applicability of federal law.  It should be noted that the following transit entities do not have specific labor provisions in the PUC:  Yolo County,  Tuolumne County Traffic Authority, San Diego County Regional Airport Authority, San Bernardino County Transportation Commission, and Riverside County Transportation Commission.

APPLICABILITY OF FEDERAL LABOR LAW

Appendix C contains a chart demonstrating the manner in which federal labor law is applied to representation and bargaining unit issues in certain transit districts.  There are three basic models of labor relations provisions in the PUC:  

1) those that contain no reference to federal law whatsoever, simply charging DIR with the responsibility of setting the “boundaries” of the appropriate bargaining units;  

2) those that state that in making representation and bargaining unit determinations, DIR “shall be guided by relevant federal law and administrative practice, developed under the Labor Management Relations Act, 1947, as presently amended;”  and

3) those that mandate that in making representation and bargaining unit determinations, DIR “shall apply the relevant federal law and administrative practice developed under the Labor Management Relations Act, 1947, as amended.”
In 1983, DIR adopted common regulations for making bargaining unit determinations and conducting representation elections under all three of the above models.   Section 15875.1 of Title 8 of the California Code of Regulations states, “In resolving questions of representation, the Director shall apply the relevant federal law and administrative practice developed under the Labor Management Relations Act, 1947, as amended.”   This regulatory language conforms to the third category of labor provision noted above.  However, where state law differs from federal law, the PUC provision will supersede the regulations.  

Several key decisions by DIR and the courts have addressed the issue of the applicability of federal law, generally recognizing that intentional and meaningful distinctions exist among the PUC statutes and between these statutes and the LMRA.   DIR has ruled that “relevant federal law and administrative practice” is not necessarily controlling on representation issues where state law differs from federal law.   For example, while the LMRA specifically excludes supervisors from collective bargaining rights, DIR has found that supervisors do have collective bargaining rights under certain of the PUC statutes.

Decisions Relating to Federal Law

Amalgamated Transit Union, AFL-CIO v. Sacramento Regional Transit District.  August 30, 1985.  On ATU petition for certification to represent certain salaried employees, the Director held that under PUC 102403, determination of the issues presented would be based on “relevant federal law” and not the MMBA.  Accordingly, the Director held that an MOU between the District and an employee committee representing the employees did not bar an election;  that the appropriate unit included employees in “supervisor” positions who were not supervisors under the LMRA based on their actual job duties and responsibilities; that the salaried unit was appropriate; that there was a sufficient community of interest among the salaried employees based in part on the fact that the District had itself recognized that these employees constituted a unit of sufficient community when it argued that the contract covering the employees established a contract bar; and that employees who were supervisors under the Act were to be excluded from the unit.

San Francisco Bay Area Rapid Transit District and United Public Employees, Local 790, and Amalgamated Transit Union, Local 1555.  April 2, 1993.
Regulation 8 CCR 158751, which governs BART certification of representation, requires the application of relevant federal (LMRA) law.  With regard to BART’s petition to remove all foreworkers from the umbrella unit and place them in the supervisory unit, there is no relevant LMRA law or administrative practice to apply concerning “boundaries” language contained in the BART Act for certification and the determination of appropriate bargaining units.  Furthermore, the LMRA is not relevant (in the sense of controlling) to the treatment of supervisors in light of the differences between the LMRA and the BART Act.
Santa Clara Valley Transportation Authority/CEMA, Operating Engineers Local 39/AFSCME Local 101.  February 6, 2004.
AFSCME filed a petition to decertify CEMA as the exclusive representative of a bargaining unit that included managers and supervisors at the Authority.  The Authority argued that no fair election could be conducted in such unit due to the inclusion of supervisors and managers, who would taint the results of the election.  In its brief the Authority relied upon the PUC and regulatory requirements that DIR “shall apply the relevant federal law and administrative practice developed under the LMRA,” arguing that since the LMRA does not provide for representation rights for managers and supervisors, these rights do not exist for such employees of the Authority. 

The Director determined that federal law was not controlling on the issue because the Legislature had granted representation rights to managers and supervisors employed by the Authority in the bargaining unit at issue.  An election therefore was ordered.

AFSCME won the election and was certified as the exclusive bargaining representative of the unit.  The authority refused to recognize the exclusive representative and petitioned the superior court for a writ of mandamus to annul the Director’s determination.  The court determined that DIR was required to apply federal law and ordered that the decision of the Director be set aside.  The case is currently on appeal before the court of appeal.
UNION CERTIFICATION


As discussed earlier, the majority of transit districts in California are established by enabling statutes; each statute contains its own labor relations provisions.  These provisions generally grant employees the right to choose their own employee organization to represent them in good faith negotiations with transit districts concerning wages, hours, and other terms and conditions of employment.  Representation issues are considered by the State Conciliation Service of the Department of Industrial Relations (DIR).  The DIR has adopted regulations, administered by the Service, that set forth procedures in representation cases, and that generally follow relevant federal law and administrative practice developed under the LMRA of 1947.  These regulations are found in the California Administrative Code, Title 8, Sections 15800-15875.1.  Again, supervisory employees of the Los Angeles Metropolitan Transportation Authority are an exception, as they fall under the jurisdiction of the Public Employment Relations Board.  Representation issues for transit agencies subject to MMBA are determined by procedures established by the agencies or by PERB.  

Although no transit district enabling statute sets forth any formal procedure for voluntary recognition of employee organizations, some statutes require transit districts to recognize an organization if a majority of the employees in an appropriate unit indicate a desire to be represented by that organization.  


The question as to whether an employee organization represents a majority of employees must be submitted to the Service for disposition.  A Service investigation is initiated by filing a petition with the nearest Service office.   


A certification petition may be filed by an employee, a group of employees, or an  employee organization claiming to represent a majority of employees in an appropriate unit, alleging that a substantial number of employees wish to be represented for collective bargaining.  An employer may also file a petition alleging that one or more employee organization(s) presented it with a recognition claim. 


A petition must contain certain information about the district, incumbent employee organizations, effective labor agreements, the employees, the petitioner, and any other relevant facts.  If the petition is filed by an employee organization, it must also contain:

(1) a statement that the district declines to recognize the petitioner as the employee representative, or that the organization is currently recognized but desires certification; and 

(2) information relating to any strike or picketing that may be in progress.  

If the petition is filed by a transit district, it must state that the district has received a recognition claim and must contain information relating to the claimants, incumbent employee organizations, effective labor agreements, and any strike or picketing currently in progress.


If the petition seeks to include employees covered by an existing labor agreement, it must be filed within a “window” period of 90 to 120 days before and including the date of the agreement’s expiration, amendment, or modification date.


If a certification petition is filed by an employee organization, it must show authorization by or membership of at least 30 percent of the employees in the proposed unit.  Authorization must be signed and dated within six months before the date of the petition.  Proof of support is not required, however, if (1) the petitioner represented employees in a facility at the time the facility at the time the facility was acquired by the transit district, (2) the district assumed the existing labor agreement as part of the acquisition, and (3) the proposed unit is identical to the existing unit.  

Amendment of Certification


An employee organization or a transit district may file a petition for amendment of certification.  This petition seeks to amend an existing certification where the certified union has undergone a change, such as merger or affiliation.  The issue presented is whether the change was handled through a process that preserved “continuity of representation.”    The petition must be filed as though it were a certification petition.  The petition must contain information relating to the certified organization, a description of the existing certification, and a statement explaining why the petitioner seeks an amendment.


If after investigation, the Service determines that there is reasonable cause to believe that a question of representation exists, it must notice a hearing and may order an election to determine if a majority of employees in the bargaining unit wish to be represented by the new entity.   

Decertification Petitions


A petition for decertification alleges that an employee organization that has been certified or that is currently recognized as the bargaining representative is no longer the representative.  The petition may be filed by an employee, a group of employees, any individual, or an employee organization.  Like a certification petition, it must be filed along with proof of service.  


A decertification petition must contain certain information about the incumbent employee organization, effective labor agreements, information relating to any strike or picketing that may be in progress, and an allegation that the current employee organization is no longer the representative in the appropriate unit. 

Investigation and Hearing


After a certification or decertification petition is filed, and if no consent election agreement is entered into, the Service must serve a notice of hearing on the petitioner, the transit district, any employee organization claiming to represent the affected employees, and any other parties if:  (1) there is reasonable cause to believe a question of representation exists; (2) the policies of the various transit enabling statutes will be effectuated; and (3) an election will reflect the free choice of the employees.  The notice must be given at least 10 days before the hearing date and must be accompanied by a copy of the petition.


Any employee organization or other person may move to intervene in a representation proceeding.  An employee organization must be permitted to intervene if it (1) is a party to a labor agreement covering employees in the alleged appropriate unit, or (2) shows authorizations or membership of at least 10 percent of the employees in the alleged appropriate unit.  However, if an intervening employee organization seeks an election in a unit different from the alleged appropriate unit, it must show authorization by or membership of at least 30 percent of the employees in the unit claimed to be appropriate by the intervening organization.  


Hearings are conducted by hearing officers appointed by the Director of the DIR and are open to the public unless otherwise ordered by the officer.  The parties and the hearing officer may call, examine, and cross-examine witness, and may introduce any relevant evidence.  Witnesses must be examined under oath, and rules of evidence prevailing in courts of law or equity are not controlling.  


After a hearing, the hearing officer must expeditiously prepare a proposed decision and order including a written analysis of the record, the parties’ arguments, the officer’s findings of fact, and his or her determination.  The Director of the DIR must then review the hearing record and the proposed decision and order and issue a final decision.  Any party may submit exceptions to the proposed decision; if compelling reasons exist, the Director may grant review.  

DIR Decisions Relating to Certification

Amalgamated Transit Union, AFL-CIO v. Sacramento Regional Transit District.  C.S.M.C.S. Case No. 83-1-688.  April 16, 1985.  
PUC 102403 states that questions of representation are guided by relevant federal law.  Here, the District sought to have Petition for Certification dismissed on the grounds that a non-contract employees association committee is not a “labor organization” under the criteria set out.  The term “labor organization” is defined by 29 USC 142(5) to be: “any organization of any kind, or any agency or employee representation committee or plan, in which employees participate and which exists for the purpose, in whole or in part, of dealing with the employers concerning grievances, labor disputes, wages, rates of pay, hours of employment, or conditions of work.”  Historically, the NLRB has taken a broad view of criteria for a “labor organization.”  Thus, a group of employees may constitute a labor organization, no matter what they call themselves, even though they have no elected officials, no by-laws, dues, meetings, or particular form or structure.  Columbia Transit Corp., 237 NLRB 1196 (1978).  Further, the Board has found an employee committee to be a labor organization meeting the “dealing with” requirement even though it only presented the employer with its “views.”  Thompson Rarmo Wooldridge, Inc., 132 NLRB 993 (1961).  Here, it was found that the Committee did constitute a “labor organization” under the Act.
International Brotherhood of Electrical Workers, Local 465, AFL-CIO, Union and Julie Ann Parker and San Diego Trolley.  C.S.M.C.S. Case No. 88-3-537. March 19, 1990.

An employer or his agent may not file a decertification petition.  Evidence showed that the employer gave assistance to petitioner Parker, including giving her an employee list and classifications.  Additionally, she had a close relationship with management. The NLRB position is that it will construe agency by implication from the surrounding circumstances, irrespective of proof of employer authorization or ratification.   By the totality of facts, it was determined Parker was an agent of employer and thus could not file a decertification petition.

Long Beach Metro Rail Blue Line Petition For Certification; C.S.M.C.S. Case No. 90-3-086 and 91-1-830.  December 12, 1992.

Petition for certification is dismissed.    Relevant inquiry is only whether a bargaining unit is “an” appropriate unit.  Accretion of unit is found where addition does not alter the character of the unit.  In determining whether a group of employees constitutes an accretion to an existing unit, the NLRB examines several factors, including but not limited to the degree of employee interchange, the commonality of supervision and similarity of conditions of employment, the similarity of job classifications, the functional integration of the units, their geographic proximity, the role the new employees play in the operations of the existing unit, the degree to which the two groups share a community of interest, bargaining history and the similarity of skills and education between the two groups of employees.   

Here, the employees sought constitute an accretion to the existing ATU-represented unit, since there was a high degree of functional, operational, and organizational integration of the District’s bus and rail operations.  In addition, there was substantial common supervision between employees in the petitioned-for-unit and those in existing unit, and similarity of skills and experience.  Petition for certification of a separate group of employees is dismissed, as employees are found properly to be an accretion to existing unit.  
North San Diego County Transit Development Board v. Vial (1981) 117 Cal. App. 3d 27, 172 Cal Rptr. 440.
Employee Association was certified as bargaining representative and subsequently merged with Union.  Union then requested the Director to issue an amendment to the certification, presenting a question of continuity of representation.  If there is reasonable cause to believe that a representation question exists, the Service must conduct a hearing.  If the Service determines at the hearing that a question of representation does exist, it must conduct an election.

Sacramento Regional Transit District and Amalgamated Transit Union Local 256.  November 24, 1997.
Clerical employees filed petition to get out of a bargaining unit in which they were grouped together in one unit with drivers.  Petitioners felt their interests were not represented by the existing unit. PUC 102403 states that if there is a question of whether a labor organization represents majority of employees, or whether the proposed unit is or is not appropriate, such matter shall be submitted to the Service for disposition.  Reg. 15805 provides that a decertification petition is to be filed by “an employee or group of employees or any individual or labor organization acting on their behalf…” The regulations do not provide for the filing of a decertification petition by an employer.

In a case like this where two units (drivers and clericals) have been treated as one, the Court looks to “merger rule” which has been adopted by NLRB.  Once a union is certified or recognized for more than one bargaining unit of the same employer, the employer and the union may agree to merge the separate bargaining units into one.  Once that is done, the proper unit for a decertification petition is the entire bargaining unit, rather than any one of the smaller units that existed prior to the merger.  General Electric Co., (1970) 180 NLRB 1094; Wisconsin Bell Inc., (1987) 283 NLRB 179.   

Here the appropriate unit for decertification is the entire unit currently covered by the collective bargaining agreement between SRTD and ATU Local 256.  In order for a decertification petition to go forward it must include support by 30% of employees in the current bargaining unit.  Here, the signatures only constituted 30% of the clerical employees, but not 30% of the entire unit.  Therefore, the petition falls short and no decertification election will be held.   

Southern California Rapid Transit District and United Transportation Union, AFL-CIO and Brotherhood of Railway and Airline Clerks. March 8, 1983
The issue was which labor organization should represent the Schedule Makers and Assistant Schedule Makers.  International Brotherhood of Teamsters, Chauffeurs, Warehousemen, and Helpers of America (Teamsters) showed interest.  Teamsters  were dismissed because they already were certified as the bargaining representatives for the District’s security personnel and as such, under federal law, they must not represent any other employee of the district..

National Labor Relations Act 29 USC 159(b)(3) reads in relevant part, “…no labor organization shall be certified as the representative of employees in a bargaining unit of guards if such organization admits to membership, or is affiliated directly or indirectly with an organization which admits to membership, employees other than guards.”  

While this principle does not operate to prevent the Schedule Makers and Assistant Schedule Makers from joining a labor organization, it does operate to prevent certification of the Teamsters as their bargaining representative because of that Union’s prior certification to represent the District’s security personnel.   An election shall take place with the choice of “no union” box, a box for the petitioner and for the intervener labor organizations.

Letter from the DIR to President of American Transit Association (ATA) RE: Petition for decertification.  January 2, 2003.

ATA filed a petition for decertification/certification of a bargaining representative, which was returned as untimely.  While DIR’s regulations (CCR 15805) specify a window period of 120 to 90 days prior to contract expiration for the filing of a decertification petition, PUC section 40122 provides that no collective bargaining agreement shall be construed to be a bar to representation proceedings for a period of more than two years.  The PUC provisions take precedence over the regulations.  The labor agreement in question covered a five-year period.   Therefore the two-year period runs from the date the current labor agreement became effective.  ATA filed their petition almost five months prematurely.  DIR states that material may be re-submitted after the two-year period has passed. 

Letter from DIR to President of American Transit Association 

RE: Petition for decertification. January 22, 2003.

In the case of a multi-year labor agreement, a decertification petition apparently may be filed at any time after the expiration of the two-year bar to an election, up until the time a new contract has been negotiated.  

Letter from DIR to President of American Transit Association (ATA) RE: decertification prior to expiration of agreement. February 11, 2003.

ATA is inquiring into what effect decertification has upon an existing bargaining agreement when decertification happens prior to the expiration of said agreement.  This issue has never been litigated under the PUC, but the NLRB has ruled that the labor agreement with the previous representative is null and void once a new representative has been certified.  The employer is obligated to negotiate a new agreement with the new representative.  The employer must preserve the status quo with respect to wages and benefits until its bargaining obligation has been exhausted.

Other Decisions Relating to Certification

General Electric Company 103 N.L.R.B. 403 (1953)
A petition by employers for decertification is inappropriate and must be filed by employees.  In addition, petitions for severance from an existing unit must be filed by employees, not by an employer. 

 Retail Store Employees Union, etc. v. NLRB, 528 F.2d 1225 (9th Cir. 1975)
The NLRB recognizes that when there is a "question of representation," it is compelled by § 9(c)(1) of the National Labor Relations Act, 29 U.S.C.S. § 159(c)(1), to hold a supervised election to determine whom the covered employees will select as their bargaining agent. However, where there is no "question of representation," it may amend the certification of the unit during the contract term through the simplified "AC," or amendment of certification, procedure set out at 29 C.F.R. § 102.60.

The Ninth Circuit places the greatest emphasis on continuity of representation, holding if there is continuity of representation, there is no requirement for a board election. But, if there is no continuity of representation, management need not bargain with the new union until it has established its rights by an election.

NLRB v. Financial Institution Employees, 475 U.S. 192 (1985).

Two conditions that must be satisfied before a certification may be amended to reflect the new name following merger or affiliation: (1) an affiliation election in which union members (not all unit members) are permitted to vote under adequate due process safeguards, and (2) substantial continuity between the pre- and post-affiliation union, such as evidence that a previously independent union preserved local autonomy and continued to follow established procedures.  If not, a question of representation exists. 

UNIT DETERMINATION


When an employee organization seeks recognition as the representative of a proposed bargaining unit, a transit district may voluntarily recognize the organization and accept the bargaining unit as appropriate.  However, if the district or another employee organization challenges the appropriateness of the bargaining unit, the Service must make a formal unit determination.  In making this determination, the Service generally applies relevant federal law and administrative practice developed under the LMRA.  


Generally, a proposed bargaining unit will be deemed appropriate if the employees in the unit share a “community of interest.”  Other factors such as the extent of the organization, employee desires, established bargaining history, and the transit district’s structural organization may also be considered.  

Decisions Relating to Unit Determination Under  PUC

International Brotherhood of Electrical Workers, Local 889 v Director of the Department of Industrial Relations, Defendant and Los Angeles County Metro Transportation Authority and Amalgamated Transit Union, Local 1227, Real Parties in Interest.  Court of Appeals No. BS 025999.  January 22, 1996.  

Appeal from Superior Court Judgment, which found ATU unit to be the “appropriate” bargaining unit for maintenance workers.   After ATU’s position was confirmed, a collective bargaining agreement was entered into by the parties covering rail maintenance workers and incorporating them into the existing larger bargaining unit.  IBEW contests the decision in that the wrong standard of review was used.  Director applied substantial-evidence standard and not the independent-judgment standard.  The court found that the Director’s decision was supported by substantial evidence.  When a trial court applies the substantial-evidence test in reviewing an administrative agency decision, its main focus is on whether the agency’s findings are supported by substantial evidence in light of the whole record.  (Code Civ. Proc., section 1094.5(c).)  The independent-judgment standard is used when the administrative decision affects a right which is vested or has been legitimately acquired, and which is of fundamental nature in light of its economic effect or other importance.  This standard determines whether the administrative agency’s findings are supported by the weight of the evidence.  (Code Civ. Proc., section 1094(c).)  However, there is no case law support for the use of an independent-judgment test for judicial review of an administrative determination of an appropriate bargaining unit.  In fact, state law principles support application of a substantial-evidence test.  In public employment areas where the Legislature has specified a test for judicial review of agency bargaining unit determinations, it prescribed the substantial-evidence test.  (Gov. Code section 3520, 3542, 3564.)  Under federal law, the NLRB’s appropriate unit decisions under the NLRA are not judicially reviewable at all, unless the employer refuses to bargain and challenges the appropriate-unit decision in defending against an ensuing unfair labor practice charge.  Boire v Greyhound Corp., (1964) 376 U.S. 473.  When the NLRB’s appropriate-unit decision is subject to federal judicial review because of refusal to bargain, section 10(f) of the NLRA prescribes a substantial-evidence standard.

Where an appellant challenges an administrative decision as unsupported by substantial evidence in light of the record as a whole, it is the appellant’s burden to demonstrate that the administrative record does not contain sufficient evidence to support the agency’s decision.  Howard v County of Amador, 220 Cal. App.3d 962, 980.   Based on the evidence, the Director properly found an accretion.  The evaluation of what is an appropriate unit involves consideration of whether the employees of a unit are united by “community of interest.”  The Director did not find that the rail maintenance classification constituted an appropriate unit.  He found to the contrary: “The job classifications at issue do not share a sufficient community of interest so as to constitute a separate bargaining unit; said classifications represent an accretion to the existing maintenance unit.”  Note: that when an accretion is found, groups of new employees can be added to an existing bargaining unit without holding a vote on their representation.  NLRB v Stevens Ford, Inc., (2d Cir. 1985) 773 F.2d 468, 472.  Thus an accretion and a unit determination involve similar considerations, but the accretion principle should be applied restrictively because it operates to deny the accreted employees a vote on their choice of bargaining representatives (as well as on their choice whether to be represented at all).  NLRB v Security-Columbian Banknote Co., (3d Cir 1976) 541 F.2d 135, 140.
Los Angeles Metropolitan Transit Authority and Brotherhood of Railroad Trainmen; Brotherhood of Railway and Steamship Clerks, Freight Handlers, Express and Station Employees, AFL-CIO; International Association of Machinists, District Lodge No. 94, AFL-CIO; Amalgamated Association of Street, Electric Railway and Motor Coach Employees of America, AFL-CIO.     SCS-1-R-LAMTA  April 20, 1959.   
Employees are divided into five voting groups, all with the choice of one or more specified unions or no union.  NLRB Globe doctrine shall apply.  “Under the Globe doctrine the NLRB divides employees into separate groups for voting purposes without deciding the appropriate unit whenever the arguments pointing to one comprehensive unit are evenly balanced by the arguments in favor of separate groups.  If a majority of any group votes for a union seeking to represent only the craft or department, the craft or departmental unit is found appropriate.  If a majority of the group vote for the industrial union, the NLRB holds that they should be part of the comprehensive unit for the purposes of collective bargaining.  Thus the desires of the employees are said to prevail.”  See Globe Machine & Stamping Co., 3 NLRB 294 (1937).  In each of the 5 groupings if a union receives the majority of the votes cast, the Service shall then issue a certification of that union as the exclusive collective bargaining agent in that grouping.

Sacramento Regional Transit District and Amalgamated Transit Union.  November 24, 1997. 

Although Section 15805 of the Cal. Admin. Code speaks only of petitions concerning questions of representation of employees being filed “by any labor organization” and mentions nothing about employer’s standing, Section 15805 must be read in light of federal law.  Since federal law clearly permits an employer to file a petition for unit clarification, a District does have standing to file a petition for unit clarification.

Southern California Rapid Transit District Metro Lines and Local 889, International Brotherhood of Electrical Workers; Local 1277, Amalgamated Transit Union.  C.S.M.C.S. Case No. 90-3-086 (October 8, 1993).

Under the LMRA, system-wide units are regarded as optimum in public utilities, and in particular, public transportation systems, because of the integrated and interdependent nature of the services they perform.  New England Telephone and Telegraph, 242 NLRB 940.  Exceptions to this rule have been found where unusual circumstances exist, such as a clearly defined and separate geographic area, no contact between groups of employees, no interchange between branch offices, no effect on the rest of the system as a result of a work stoppage at the location in question, lack of a bargaining history and no labor organization seeking to represent the employees in question in a larger unit. Michigan Bell, 192 NLRB 1212.  

Here, the unit petitioned for by IBEW was found to be inappropriate and the classification constituted an accretion to the existing ATU maintenance unit for the following reasons:  the District has an integrated public transit system, comprised of both bus and rail vehicles operated under a centralized administrative control.   In addition, tools and skills employed by both groups were similar and both groups operated out of the same yards and were thus in close geographical proximity.  Since the job classifications at issue did not share a sufficient community of interest so as to constitute a separate bargaining unit, the Petition for Certification was dismissed.  

Other Decisions Relating to Unit Determination

The Great Atlantic & Pacific Tea Company, 104 NLRB 1011 (1963).
When deciding whether a unit may be appropriate or inappropriate the standard is “community of interest.” Community of interest is decided by using the “community of interests” criteria established in The Great Atlantic & Pacific Tea Co., 104 NLRB 1011 (1963). NLRB looks to nine factors to determine if a community of interest is in fact present in order to establish the appropriateness of a proposed unit: 

1)  Whether there is a difference in the method of wages or compensation;

2) Whether there are different hours of work;

3) Whether there are different employment benefits;

4) Whether there is different supervision;

5)  The degree of dissimilar qualifications, training and skills;

6) Differences in job functions and amount of working time spent away from the 

    employment situs;

7) The infrequency or lack of contact with the other employees;

8) Lack of integration with the work functions of other employees or interchange with

    them; and

9) The history of bargaining.

Community of interest is best established by a case-by-case review of the facts and circumstances in each record.  Here, the record reflects sufficient amount of community of interests found by using the NLRB criteria, since the employees are under the same pay and disciplinary programs, and have similar working conditions (including fringe benefits).

The title of Supervisor does not necessarily mean that the employee is, in fact, a supervisor under the NLRA.  The hearing officer must look to actual job duties and responsibilities.   The officer should look to the following to determine if one is a supervisor:  whether the employee actually has the power to discipline, discharge, and/or direct other employees or to effectively recommend related changes in their status.  Where a classification has, or may have, a real conflict of interest with other classifications in the proposed unit, it may be inappropriate to include it in that particular unit.

The Sheffield Corporation and District 13, International Association of Machinists, AFL-CI0.  134 N.L.R.B. 1101 (1961).
Technical employees are not to be excluded from bargaining units with other employees automatically.  The determination of unit placement must be decided on a case-by-case basis.  

UNIT CLARIFICATION


A petition for clarification of an existing unit may be initiated by an employee organization or a transit district, and must be filed with the Service.  In the absence of a question concerning representation, the Service must decide the appropriate unit for collective bargaining. In deciding unit clarification questions, the Service generally uses the same criteria which are followed by the NLRB in deciding whether a newly organized unit is an appropriate unit.  

The petition must contain information relating to the recognized or certified employee organization and bargaining unit, a description of the proposed clarification, and information concerning the employees in the unit proposed for clarification.  The petition must also contain a statement as to why the petitioner desires clarification.  

In deciding unit clarification questions the principal criterion is “community of interest.”  A unit clarification petition should be granted where the employees in the petitioned for classifications constitute an accretion to the existing bargaining unit.  The NLRB has established guidelines for determining whether the employees should be accreted to the existing unit.  The guidelines consider the presence or absence of a variety of factors such as:  (a) the degree of interchange among employees, (b) geographical proximity, (c) integration of operations, (d) integration of machinery and product lines, (e) centralized administrative control, (f) similarity of working conditions, skills and functions, (h) common control over labor relations, (i) collective bargaining history and (j) number of employees in existing unit.

Decisions relating to Unit Clarification Under PUC

Amalgamated Transit Union Local 256 v Sacramento Regional Transit District.  June 29, 1988.
ATU sought the inclusion of unrepresented fare inspection officers into a present ATU bargaining unit of 360 employees.  PUC 102403 requires that the Service be guided by relevant federal law.  NLRB uses same criteria in deciding unit clarification petitions that it considers in deciding whether a newly organized unit is an appropriate unit. The principal criterion is “community of interests.”  NLRB looks to nine factors found in The Great Atlantic & Pacific Tea Co., cited above).  Here, it was held that the fare inspectors share a sufficient community of interest  with those already represented by ATU to warrant inclusion since the District applied its collective bargaining agreement to some aspects of the new Light Rail operation.  In addition, there was integration of operations and product lines, similar duties, and geographic proximity to support accretion.  

Sacramento Regional Transit District and Amalgamated Transit Union.  RE: Computer Operator and Data Entry Clerk.  May 1982.
NLRB uses a “labor nexus” test to determine whether certain employees should be excluded from collective bargaining units because they have access to “confidential” information of their employers.  Excludes only those “confidential employees … who assist and act in a confidential capacity to persons who formulate, determine, and effectuate management policies in the field of labor relations ….”  Hendricks Cty. Rural Electric Corp., 236 NLRB 1616, 98 LRRM 1526 (1978).  ATU argued that the two new clerical positions are not confidential under the NLRB standard.  By using the “community of interest” standard it is found that the two new positions should be included in the bargaining unit of clerical, stenographic, and technical employees represented by ATU Local 256.

The other issue discussed is the legality of an employer filing a petition for unit clarification.  The Union argued, based on section 15805 of the California Administrative Code (now California Code of Regulations) and PUC Section 102403, that the District lacked standing to file a petition for unit clarification because section 15805 speaks only of petitions concerning questions of representation of employees being filed “by any labor organization” that claims to represent a majority of employees in an appropriate bargaining unit.  It says nothing about “employers.”  “Unit” arguably refers to Section 102403, which speaks only of a “proposed” unit, not an established unit as here.  The hearing officer found that federal law, both procedural and substantive, is controlling.  Therefore, sections 15805 and 102403 must be read in light of federal law, which clearly permits an employer to file a petition for unit clarification.

Mehlhaff v. San Francisco Bay Area Rapid Transit District Case No. 1 Civ. 34922. Sup. Ct. No. 438333.  March 13, 1975.  
Under the MMBA (Gov. Code 3500), professionals have a right to separate representation from non-professionals. Government Code section 3507.3 looks for the element of specialized knowledge and skills attained through the completion of a recognized course of instruction required of professional employees.  The NLRA defines a professional as “a person with an advanced type of knowledge customarily acquired by a prolonged course of… study in an institution of higher learning (29 USCA section 152(12).”

The main issue here is whether a Staff Assistant III in the Real Estate Department is a “professional employee.”  Mehlhaff claims he, as a “professional employee,” was placed in the clerical sub-unit, which he contends was an inappropriate bargaining unit.  As a professional employee he was not provided with his voting right to show whether he wanted to be represented in a unit with non-professionals (NLRA Section 9(b)(1) and MMBA Section 3057.3).  The court reasoned that job duties and qualifications, rather than title, are determinative.  

Here, it was found that appellant was not a professional employee and could not claim he was in an inappropriate unit since the element of “specialized knowledge and skills attained through completion of a recognized course of instruction” required of “professional employees” by Govt. Code 3507.3 is missing. In addition, real estate appraisers for tax purposes are not “professionals” within the meaning of Govt. Code 3507.3.    

Appellant also claimed that no notice was given of the hearing. Under Section 28851 employees have no constitutional right to personal notice of the Service’s hearings and no statutory provision for such notice is found therein or elsewhere.

Southern California Rapid Transit District Metro Lines and Local 889, International Brotherhood of Electrical Workers; Local 1277, Amalgamated Transit Union.  C.S.M.C.S. Case No. 90-3-086.  October 12, 1993.

There is generally a bar against mid-term petitions for clarification which upset an agreement or an established practice of the union and employer with respect to unit placement of employees.  However, an exception is permitted to resolve disputes concerning the unit placement of employees who fall within newly established job classifications or whose duties and responsibilities have undergone recent substantial changes such that there exists some real question as to whether their positions continue to fall in the category that they occupied in the past.  

Since both Blue and Red line jobs were created since the last unit certification election in the late 1950’s, and neither was incorporated into later agreements, both groups appear to fall with in the above-described “newly established job classifications” that would justify a mid-term unit clarification decision.  

Southern California Rapid Transit District Metro Lines and Local 889, International Brotherhood of Electrical Workers; Local 1277, Amalgamated Transit Union.  October 8, 1993. 

IBEW filed a petition to represent six maintenance classifications of RTD workers on the Blue Line, Los Angeles’ newly opened light rail system.  ATU, which had represented all RTD street car and bus maintenance workers for over 30 years, petitioned to have the unit clarified to include the same workers in what it alleged was the “more appropriate” ATU unit.  

PUC section 30750 provides:  “In resolving . . . questions of representation including the determination of the appropriate unit or units, . . . the director shall apply the relevant federal law and administrative practice developed under the Labor Management Relations Act of 1947, as amended . . .” Nothing in the statute precludes employees hired into newly created positions from participating in unit and bargaining representation determinations, particularly given the application of NLRB precedent.   

Massachusetts Teachers Association, 236 NLRB 1427 held that although there is generally a bar against mid-term petitions for clarification, which upset an agreement or an established practice of the union and employer with respect to unit placement of employees, an exception exists.  The exception is permitted solely to resolve disputes concerning the unit placement of employees who fall within newly established job classifications or whose duties and responsibilities have undergone recent substantial changes such that there exists some real question as to whether their positions continue to fall in the category that they occupied in the past.  Here, it appears that the exception applies because the positions at issue involve “newly established” job classifications.  Therefore, a mid-term unit clarification decision would be justified under appropriate circumstances.

Under the LMRA, system-wide units are regarded as optimum in public utilities, and in particular, public transportation systems, because of the integrated and interdependent nature of the services they perform. New England Telephone and Telegraph, 242 NLRB 940, St. Louis Public Service, 77 NLRB 749.    Exceptions to this rule have been found where unusual circumstances exist, such as clearly defined and separate geographic area, no contact between groups of employees, no interchange between branch offices, no effect on the rest of the system as a result of a work stoppage at the location in question, lack of bargaining history and no labor organization seeking to represent the employees in question in a larger unit.  Michigan Bell 192 NLRB 1212, Colorado Interstate Gas Co. 202 NLRB 847.  

Applying the above tests to the facts presented here, the case for a separate unit has not been made.  The job classifications at issue do not share a sufficient “community of interest” so as to constitute a separate bargaining unit; instead, the classifications represent an accretion to the existing maintenance bargaining unit.

Santa Clara Valley Transportation Authority.  Petitions to Clarify an Existing Bargaining Unit.  April 28, 2003 and August 7, 2003.
The issue was whether supervisors and managers were improperly placed in the same collective bargaining unit as non-supervisors and non-managers.  Already ongoing at the time was a representation dispute involving the same bargaining unit.  AFSCME had filed a petition to decertify County Employees Management Association (CEMA), the incumbent union.  Action on that petition was in abeyance pending an internal determination by the AFL-CIO as to whether CEMA’s relationship with the Operating Engineers entitled it to protection against decertification by an AFL-CIO union.  In accordance with NLRB practice in such matters, the Department deferred action pending resolution of the complaint under Article XX of the AFL-CIO constitution.

The Authority filed two petitions to remove supervisors and managers from the unit.  NLRB policy bars action on a unit clarification issue while a question concerning representation exists.  NLRB Rules and Regulations, Part 101(c), section 101.7 state, “If there is a certified or currently recognized representative of a bargaining unit and there is no question concerning representation, a party may file a petition for clarification of the bargaining unit.”  DIR generally follows NLRB practice.  Since there was here a current question of representation involving the same bargaining unit, a petition for clarification was improper until the representation issue was resolved.  Accordingly, both petitions were dismissed without prejudice.  

SUCCESSORSHIP

DIR decisions under the PUC statutes have generally followed NLRB precedent in resolving questions of successorship.

Decisions Relating to Successorship Under PUC

North San Diego County Transit Development Board v Donald Vial, Director; United Transportation Union AFL-CIO  (1981) 117 Cal.App.3d 27.
The independent Employees Association merged with the United Transportation Union after a vote was taken approving the plan.  The Union requested an amendment of the certification be issued by the Director.  The Director amended the certification and the Transit Board refused to deal with the Union, contending the amended certificate was issued without giving proper notice, hearing or secret ballot election as required by law.    In order to determine if a hearing was required there must exist a question of representation.  Both Public Utilities Code section 125521 and Labor Management Relations Act section 9(c)(1) refer to a “question of representation”.   The cases cited look to whether the successor organization continues to constitute, in the words of the statute, “the representative(s) of the [the employees’] own choosing” (section 7 of the Act).   NLRB v. Newspapers, Inc. (5th Cir. 1975) 515 F.2d 334,338, quoting from Canton Sign Co. (1969) 174 NLRB 906.)

To determine if a successor Union should be approved as the new bargaining unit, it must meet the test of “legitimate successorship.” To come within the successor doctrine, the people who conduct a substantial part of the unit’s dealings with management must be the same, and the powers of the unit’s members to control those agents must be the same.  It is not enough that only the contract, local officers and employees be the same, the rights of the parties must be the same.  If there is continuity of representation, there is no requirement for a board election.  But, if there is no continuity of representation, management need not bargain with the new union until it has established its rights by an election.  PUC Section 125521 states that federal law and administrative practice shall prevail, and hearing elections shall be conducted in the manner provided for by the Service.  This does not require that hearings and elections must be held in every case or that the Director can arbitrarily avoid a hearing or an election.  A notice of proceedings must be given to the parties in any case to meet the test of due process.  

If there is reasonable cause to believe a question of representation exists, a hearing upon due notice is required.  “Reasonable cause to believe” does not call for a heavy burden of proof and the obviating of a hearing should be reserved for uncontested or especially clear cases.  An election is therefore only required if the Director finds upon the record of such a hearing that a question of representation exists.  Here, based on the evidence presented it could be concluded that a question of representation did exist and a hearing and election was proper.  However, since a consent election was held, the issue had been already resolved.  The appeal is dismissed.

Santa Clara County Transit District, Service Employees International Union Local 715, Amalgamated Transit Union, Division 265, AFL-CIO, and County Employees Management Association.  March 10, 1997.
Pursuant to the 1994 Amendments that added sections 100126, 100308, and 100309 to the Public Utilities Code, the Santa Clara County Transit District was required to recognize exclusive bargaining agents and assume existing labor agreements when it consolidated all public transportation functions into an independent district.

This is analogous to  a successorship situation under the NLRA.  Where the acquiring employer hires a majority of the employees who were performing the pre-acquisition work, the acquiring employer is the “successor” for collective bargaining purposes, the majority status carries over, and the successor must recognize the incumbent union.  
In addition, the obligation of the District to recognize the Union does not cease upon the expiration of the existing labor agreements, which the District was required to assume as a result of a statutory reorganization.
This case is presently on appeal in the court of appeal.

Other Decisions Relating to Successorship

NLRB v. Burns International Sec. Svcs., 406 U.S. 272 (1972).
Where the acquiring employer hires a majority of the employees who were performing the pre-acquisition work in an appropriate bargaining unit, the acquiring employer is the “successor” for collective bargaining purposes, the majority status enjoyed by the predecessor’s union carries over, and the successor must recognize and bargain with the incumbent union.  In certain circumstances, the successor employer may also be required to assume the existing labor agreement.
SUPERVISORY AND CONFIDENTIAL EMPLOYEES

The LMRA expressly excludes supervisors from the definition of “employee” and thus supervisors are excluded from bargaining units and from the protection of that Act.   In contrast to the LMRA, California laws governing public sector collective bargaining are frequently more liberal with regard to supervisors.  In some instances, these laws do not differentiate between supervisors and other employees.  In other instances, they define supervisors more narrowly than the LMRA, and/or extend to them certain collective bargaining rights, either together with the rank-and-file or in separate bargaining units.  For example, local government employees, including supervisors and managers, have organizational and representation rights under the MMBA without regard to their position in the administrative hierarchy.  Supervisors employed by the Los Angeles Metropolitan Transportation Authority have been given representational rights by statute.  
Under the BART Act, supervisors have bargaining rights in accordance with a1973 unit determination that established bargaining units that included supervisory employees.    
Decisions Relating to Supervisory or Confidential Status Under PUC

San Francisco Bay Area Rapid Transit District and United Public Employees, Local 790, and Amalgamated Transit Union, Local 1555.  April 2, 1993.
8 CCR 158751, which applies to BART certification of representation, requires the application of relevant federal (LMRA) law.  With regard to BART’s petition to remove all foreworkers from an umbrella unit and place them in the supervisory unit, there is no relevant LMRA law or administrative practice to apply concerning “boundaries” language contained in the BART Act for certification and the determination of appropriate bargaining units.  Furthermore, the LMRA is not relevant (in the sense of controlling) to the treatment of supervisors, in light of the differences between the LMRA and the BART Act. 

Sacramento Regional Transit District and Amalgamated Transit Union.  RE: Computer Operator and Data Entry Clerk.  May 1982.
NLRB uses a “labor nexus” test to determine whether certain employees should be excluded from collective bargaining units because they have access to “confidential” information of their employers.  Excludes only those “confidential employees … who assist and act in a confidential capacity to persons who formulate, determine, and effectuate management policies in the field of labor relations ….”   236 NLRB 1616, 98 LRRM 1526 (1978).  ATU holds the position that the two new clerical positions are not confidential under the NLRB standard.  By using “community of interest” standard it is found that the two new positions should be included in the bargaining unit of clerical, stenographic, and technical employees represented by ATU Local 256.

The other issue discussed looks to the legality of an employer filing a petition for unit clarification.  The Union argues, on the strength that section 15805 of the California Administrative Code, and Section 102403 of the enabling legislation, that the District lacks standing to file a petition for unit clarification because section 15805 speaks only of petitions concerning questions of representation of employees being filed “by any labor organization” that claims to represent a majority of employees in an appropriate bargaining unit.  It says nothing about “employers.”  “Unit” arguably refers to Section 102403, which speaks only of a “proposed” unit, not an established unit as here.  The hearing officer finds that federal law, both procedural and substantive, is controlling.  Therefore, Section 15805 and 102403 must be read in light of federal law, which clearly permits an employer to file a petition for unit clarification.

Santa Clara Valley Transportation Authority/CEMA, Operating Engineers Local 39/AFSCME Local 101  February 6, 2004

AFSCME filed a petition to decertify CEMA as the exclusive representative of a bargaining unit that included managers and supervisors at the Authority.  The Authority argued that no fair election could be conducted in such unit due to the inclusion of supervisors and managers, who would taint the results of the election.  In its brief the Authority relied upon the PUC and regulatory requirements that DIR “shall apply the relevant federal law and administrative practice developed under the LMRA,” arguing that since the LMRA does not provide for representation rights for managers and supervisors, these rights do not exist for such employees of the Authority. 

The Director determined that federal law was not controlling on the issue because the Legislature had granted representation rights to managers and supervisors employed by the Authority in the bargaining unit at issue.  An election therefore was ordered.

AFSCME won the election and was certified as the exclusive bargaining representative of the unit.  The authority refused to recognize the exclusive representative and petitioned the superior court for a writ of mandamus to annul the Director’s determination.  The court determined that DIR was required to apply federal law and ordered that the decision of the Director be set aside.  
The case is currently on appeal before the court of appeal.

REPRESENTATION ELECTIONS


A consent election may be entered into by agreement between the transit district and the employee organization upon filing a representation petition with the approval of the Service.  The agreement must include a description of the appropriate unit, the time and place of the election, and the employees eligible to vote.  The Service directs and supervises consent elections and then certifies the results.  The Service generally applies the relevant federal law and administrative practice developed under the LMRA.  The NLRB is the federal agency charged with conducting, supervising, and regulating representation elections under the LMRA. 


If there is no consent election agreement, the hearing officer, after a hearing on certification or decertification petition, may determine in his or her proposed decision that an election must be held.  The officer must set forth the appropriate unit within which the election will be held and the categories of employees who are eligible to vote.  If the DIR Director determines that an election must be held when he reviews the proposed decision, he or she must order the election within the appropriate bargaining unit and must determine the categories of employees eligible to vote.


All elections, including consent elections, are conducted by the Service and must be by secret ballot.  The parties to the election, however, may be represented by observers of their own selection.  After the election, the Service must furnish a tally of the ballots to the parties.  The Service must certify the results, including certification of representatives when appropriate, if no objections are filed, the number of any challenged ballots is insufficient to affect the election results, and no runoff election is to be held.

Objections and Challenges to Ballots


Any party and any representative may challenge for good cause any person’s eligibility to participate in the election, and challenged ballots must be impounded.  Furthermore, any party may, within five days after the ballot tally is furnished, file with the Service an objection to the conduct of the election or to conduct affecting election results.  Copies of the objections must be served, along with proof of service, on all other parties.


If objections are filed or the number of challenged ballots is sufficient to affect the election results, the Director of the DIR must investigate the objections and/or challenged ballots.  The Director must then prepare a report on the objections and/or challenges and must serve it on the parties.  

Runoff Election


The Service must conduct a runoff election when an election in which a ballot providing for at least three choices results in no choice’s receiving a majority of the valid ballots cast.  The runoff election must be held immediately after final disposition of any challenges, objections, or exceptions.  Only one runoff election may be held.  DIR regulations set forth detailed procedures for the conduct of runoff elections.

Decisions Relating to Elections under PUC

United Transportation Union, Local 19, Orange Co. Transit District and Orange County Transit District, California Teamsters Public, Professional and Medical Employees Union, Local No. 911.  Case No. G010612 (March 19, 1990).
The primary issue was whether there was interference in the voting process requiring a new election. Under 8 CCR 15870(d) a party seeking to overturn an election, to be entitled to a hearing, must supply prima facie evidence presenting substantial and material factual issues which would warrant setting aside the election.  South Pac. Furniture, Inc. v NLRB, 627 F.2d 173(9th Cir 1980).  
UTU claimed Teamsters campaigned at the polling places and the OCTD failed to remain neutral during the election campaign.  Under Milchem Rule the final minutes before employee casts his vote are to be free from interference.  Prolonged conversations by representatives of any party to an election with prospective voters in polling area constitute conduct sufficient to set aside an election.  Milchem, Inc. 170 NLRB 362 (1968).   

Electioneering on premises, but outside designated polling areas, is acceptable.  NLRB v Del Rey Torilleria, 823 F.2d 1135(7th Cir. 1987).  However, campaigning by a party in close proximity to polling area during the period of the voting is impermissible.  Star Expansion, NLRB 363 (1968).  In sum, to prevail in request for a hearing, a party must specifically allege that the actual campaigning took place either at or in close proximity to polling place during time of voting.  

The hearing officer found that UTU failed to supply prima facie evidence to warrant a hearing. 
The other issue was whether the District had a duty to remain neutral in the election due to the lack of “no union” choice on the ballot.  Under NLRB precedent, in the absence of unlawful interference, the employer may express a preference for a particular union over its rival.  Here, the OCTD, Teamsters, UTU, and the Service entered into a consent agreement governing the representation election which did not provide for a “No Union” option.  Even though such a choice would have been included on the ballot in an NLRB-supervised election, UTU is estopped from arguing that the exclusion of a “No Union’ option created an obligation of neutrality on the District’s part.

Election was proper and Teamsters should be certified as collective bargaining representatives.

United Transportation Union, Local 19 v Ron Rinaldi, Court of Appeals Case No. G010612. (4th District, 1992).  (Unpublished)
Superior court refused to order Director to set aside election of Teamsters Union as exclusive bargaining representative of OCTD coach operators.  UTU claims that lack of “No Union” option on ballot made election unlawful. Parties entered into consent agreement governing representation election which did not provide for a “No Union” option.   No federal statute requires “no union” option on a ballot but it is practice and policy of NLRB to include such an option. Interlake Iron Corporation (1937) 4 NLRB 55, 61.  No federal authority found as to whether NLRB permits waiver of no-union option.    However, UTU lost right to object on “No Union” option because of failure to timely object.  DIR regulations provide that “ within five days (after the election) any party may file with the service two copies of objections to the conduct of the election or conduct affecting the results of the election, which shall contain a short statement of the reasons for the objections.  Cal. Code Regs., Title 8 section 15870.  UTU missed the five-day deadline by waiting more than three months to object.  Failure to object constitutes a waiver.  The Superior Court properly denied the writ, and its decision is affirmed.

PUBLIC TRANSPORTATION LABOR DISPUTES ACT


This Act, which is set forth in Labor Code section 1137-1137,6, establishes  sets forth detailed procedures for state intervention in strikes by public transit employees.  It applies to any transit district of the state and to any transit service provided by a city, county, special district, or other public entity.  


In case of a dispute over the terms of a written contract governing wages, salaries, hours or working conditions, which is not resolved by good faith negotiations between the board and the representatives of the employees, most transit districts provide that the parties may agree to submit the dispute to binding interest arbitration.


The parties to a collective bargaining agreement must exchange contract proposals not less than 90 days before the expiration of the contract, and must be in formal collective bargaining not less than 60 days before such expiration.  Each party shall supply to the other party such reasonable data as are requested.  At the request of either party to a dispute, a conciliator from the Service will be assigned to mediate the dispute and shall have access to all formal negotiations.  

When a strike or lockout is threatened in a transit agency, at the request of either party, the Governor must determine whether it would significantly disrupt public transportation services and endanger the public’s health, safety, or welfare.  If the governor determines that the strike or lockout does present such a danger, the Governor may appoint a board to investigate the issues involved and make a written report within seven days.  The report is not to include recommendations, but rather state the facts and respective positions of the parties.  The report must be made available to the public.  The board may hold public hearings and has the power to summon and subpoena witnesses and to require production of documents and other evidence.  Any strike or lockout during the period of the board’s investigation is prohibited.  On receipt and review of the board’s report, the Governor can request the Attorney General to petition a court for an injunction against a strike or lockout for a 60-day period.  The court must issue a 60-day injunction if it finds that the threatened or actual strike or lockout will significantly disrupt public transportation services and endanger the public’s health, safety, or welfare.


It should be noted that under Section 1137.1, local agencies subject to the provisions of the MMBA are specifically excluded with respect to the requirements governing the exchange of proposals and mediator intervention.  In addition, under 1137.5, any local agencies with laws providing a bargaining period of less than 60 days are also excluded from the Act.  With respect to the remaining sections of the Act, the Act applies to both agencies subject to MMBA and other local agencies with their own statutorily prescribed method of administering employer-employee relations. For a complete discussion of the employees, employers, and employee organizations subject to the MMBA, refer to Government Code Section 3500. 

.  


Labor Code 1137, The Public Transportation Labor Disputes Act:  

1137.  The definitions set forth in this section shall govern the

construction and meaning of the terms used in this chapter:

   (a) "Local agency" means any city, county, special district, or

other public entity in the state.  It includes a charter city or a

charter county.

   (b) "Public transit employee" means an employee of any transit

district of the state, an employee of the Golden Gate Bridge, Highway

and Transportation District, and an employee of any local agency who

is employed to work for transit service provided by such agency.

1137.1.  Notwithstanding any other provision of law, the following

provisions shall govern disputes between exclusive bargaining

representatives of public transit employees and local agencies:

   (a) Such disputes shall not be subject to any fact finding

procedure otherwise provided by law.

   (b) Each party shall exchange contract proposals not less than 90

days before the expiration of a contract, and shall be in formal

collective bargaining not less than 60 days before such expiration.

   (c) Each party shall supply to the other party such reasonable

data as are requested by the other party.

   (d) At the request of either party to a dispute, a conciliator

from the State Conciliation Service shall be assigned to mediate the

dispute and shall have access to all formal negotiations.

   The provisions of this section shall not apply to any local agency

subject to the provisions of Chapter 10 (commencing with Section

3500) of Division 4 of Title 1 of the Government Code.

1137.2.  (a) Whenever in the opinion of the Governor, a threatened

or actual strike or lockout will, if permitted to occur or continue,

significantly disrupt public transportation services and endanger the

public's health, safety, or welfare, and upon the request of either

party to the dispute, the Governor may appoint a board to investigate

the issues involved in the dispute and to make a written report to

him or her within seven days.  Such report shall include a statement

of the facts with respect to the dispute, including the respective

positions of the parties, but shall not  contain recommendations.

Such report shall be made available to the public.

   (b) Any strike or lockout during the period of investigation of

the board appointed pursuant to this section is prohibited.

1137.3.  The board of investigation shall be composed of no more

than five members, one of whom shall be designated by the Governor as

chairperson.  Members of the board shall receive one hundred dollars

($100) for each day actually spent by them in the work of the board

and shall receive their actual and necessary expenses incurred in the

performance of their duties.

   The board may hold public hearings to ascertain the facts with

respect to the causes and circumstances of the dispute.  For the

purpose of any hearing or investigation, the board may summon and

subpoena witnesses, require the production of papers, books,

accounts, reports, documents, records, and papers of any kind and

description, to issue subpoenas, and to take all necessary means to

compel the attendance of witnesses and procure testimony.

1137.4.  Upon receiving a report from a board of investigation, the

Governor may request the Attorney General to, and he or she shall,

petition any court of competent jurisdiction to enjoin such strike or

lockout or the continuing thereof, for a period of 60 days.  The

court shall issue an order enjoining such strike or lockout, or the

continuation thereof, if the court finds that such threatened or

actual strike or lockout, if permitted to occur or continue, will

significantly disrupt public transportation services and endanger the

public's health, safety, or welfare.

1137.5.  If the charter or establishing legislation of the local

agency establishes a time period for the negotiating or meeting and

conferring process which is shorter than 60 days, the provisions of

this chapter shall not be applicable to any disputes which may arise

between the exclusive bargaining representative of public transit

employees and the local agency.

1137.6.  Except as expressly provided by subdivision (b) of Section

1137.2 and Section 1137.4, nothing in this chapter shall be construed

to grant or deprive employees of a right to strike


Decisions Involving Public Transportation Labor Disputes

Los Angeles Metropolitan Transit Authority v. The Brotherhood of Railroad Trainmen (1960) 54 Cal. 2d 684; 355 P. 2d 905; 8 Cal. Rptr.1.
Employees of the Los Angeles Metropolitan Transit Authority (Transit LAMTA) have the right to strike despite the fact that they are employees of a public corporation.  Prior to acquisition by Transit LAMTA, the employees had the right to strike, and the Los Angeles Metropolitan Transit Authority Act (Act) provides that, when Transit acquires any privately owned public utility, it must observe all labor contracts of the utility and that no employee “shall suffer any worsening of his wages, seniority, pension, vacation or other benefits by reason of acquisition.”  The Act also guaranteed the right to engage in “concerted activities,” a term commonly interpreted to include the right to strike.  In addition, the Act provides that Transit’s statutory obligation to bargain collectively extends to all matters which are “proper subjects of collective bargaining with a private employer.”   Since the right to strike is historically a proper subject of collective bargaining, it was the legislature’s intent to grant the public employees of Transit the right to strike.   
San Francisco Bay Area Rapid Transit District, Petitioner v. The Superior Court of Contra Costa County, Respondent; United Public Employees, Local 390, Service Employees International Union, AFL-CIO (1979) 97 Cal.App.3d 153; 158 Cal.Rptr. 627.

Section 28850 of the BART Act provides that the board and the accredited labor representative shall bargain in good faith and make all reasonable efforts to reach agreement on the terms of a written contract governing wages, salaries, hours, working conditions and grievance procedures.  The board’s statutory duty to bargain in good faith is mandatory and may be compelled by mandate (Code Civ. Proc. Section 1085).  It is clear here that the Union was attempting to obtain from the respondent court relief not available to it by mandate.  The Union sought to compel BART to bargain in good faith “by agreeing to submit to final and binding arbitration…or in the alternative, mediation.  PUC Section 28850 provides, with respect to arbitration, that “In case of a dispute over the terms of a written contract governing wages, salaries, hours or working conditions, which is resolved by negotiations in good faith between the board and the representative of the employees, upon the agreement of both, the board and the representatives of the employees may submit said dispute to the decision of the majority of an arbitration board, and the decision of the majority of such arbitration board shall be final.”  The arbitration is permissive, not mandatory.  Mandate will not lie to control discretion lawfully entrusted to the board.  State of California v. Superior Court, (1974) 12 Cal.3d 237,247; City and County of SF v. Superior Court, (1959) 53 Cal.2d 236,244.  Therefore, federal precedents are not binding on BART nor are provisions of Government Code section 3500 (MMBA).  Thus the court erred and BART could not be forced into arbitration concerning employee matters under the controlling authority, the BART Act.  The Act also gave BART the right to transfer and discipline employees at its discretion absent any agreement to the contrary.

People Ex. Rel. Gray Davis, Governor Of The State Of California v. Bay Area Transit Supervisory and Professional Union, American Federation Of State, County and Municipal Employees (AFSCME) Local 3993.  Case No. 323545 (June 2001).

BART and three representative unions, Amalgamated Transit Union Local 1555 (ATU), Service Employees International Union Local 790 (SEIU), and AFSCME entered into contract negotiations.  Parties were unable to agree on the terms of the successor contracts.  As a result, union members authorized a strike.  ATU and SEIU invoked Labor Code 1137 and asked the governor for a cooling-off period.  The governor appointed a board of investigation and based on the board’s report, the governor authorized the state attorney general to seek an injunction to bar any work stoppage or lockout between BART and all three unions.  The injunction was granted, but only as to the disputes involving ATU and SEIU.  Since AFSCME did not join the other unions’ request for a board of investigation, there was no jurisdiction over AFSCME to enjoin them from a work stoppage.   

Other Decisions Involving Labor Disputes 

Attorney General Opinions.  RE: Labor Disputes.  Opinion No. 51-183 (November 5, 1951); 18 Ops.Cal.Atty.Gen. 216.
State Conciliation Service must investigate and mediate on request of any bona fide party thereto; may offer its services to both parties when work stoppage is threatened and neither party requests intervention; shall endeavor to promote sound union-employer relationships by all appropriate means; must supply an arbitrator or list of arbitrators when requested by all bona fide parties.

County Sanitation District No. 2 v. Los Angeles County Employees Assn. (1985) 38 Cal.3d 564, 569, 592.  

Public employee strikes are not unlawful unless the strike would pose an imminent
 threat to the public’s health and safety.  
MISCELLANEOUS DECISIONS UNDER PUC

Agency Shop

Rae v. Bay Area Rapid Transit Supervisory and Professional Association (1980) 114 Cal. App. 3d 147, 170 Cal. Rptr. 448. 
Although the BART Act is short on specifics relating to employee rights, it appears that when the Legislature mandated that BART bargain with its employee representatives about working conditions, it implicitly guaranteed BART employees the right to refrain from union participation, except as that right is affected by a collective bargaining agreement for a union or agency shop.  Thus, the BART Act implicitly permits agency shop agreements.  

Applicability of MMBA

Rae v. Bay Area Rapid Transit Supervisory and Professional Association (1980) 114 Cal. App. 3d 147, 170 Cal. Rptr. 448. 

A transit district that has its own statutorily prescribed method of administering employer-employee relations is not subject to the MMBA, which would otherwise be applicable.  

San Francisco Bay Area Rapid Transit District v. Superior Court of Contra Costa County (1979) 97 Cal.App.3d 153; 158 Cal.Rptr. 627.
BART employer-employee relations are not governed by the MMBA. 

Legislative Intent

Los Angeles Metropolitan Transit Authority v. Brotherhood of Railroad Trainmen (1960) 54 Cal. 2d 684; 355 P.2d 905; 8 Cal Rptr.1.  

When legislation has been judicially construed and a subsequent statute on the same or an analogous subject is framed in identical language, it will ordinarily be presumed that the Legislature intended that the language used in the later enactment be given a like interpretation.  This rule is applicable to state statutes patterned after federal statutes.  Consistent with federal precedent, the right to engage in “concerted activities for the purpose of collective bargaining or other mutual aid or protection,” within the meaning of section 3.6(c) of the LAMTA Act, includes the right to strike.

DIR Adoption of Regulations

Attorney General’s Opinions.  RE: Los Angeles Metropolitan Transit Authority Act.  Opinion No. 58-132.  July 16, 1958; 32 Ops.Atty.Gen. 25.                                                                                                                                                                                    Section 3.6(d) of the LAMTA Act of 1957 states that if there is a question of representation such matter shall be submitted to the Service for disposition.  The Service is an administrative division of the DIR established by the director in 1947.  Ultimate responsibility for the administration of service rests on the director.  Therefore, it is reasonable to conclude that Legislature intended that the Director should adopt regulations necessary to implement Section 3.6(d) of the Act despite reference to the Service.  The Administration Procedure Act must be followed in the adoption of those regulations.

Because the hearings contemplated by section 3.6(d) would require a hearing officer with substantial knowledge, experience and background in this highly specialized and complicated field, the director may contract for the services of a specialized hearing officer if it is impossible or impracticable to obtain such services from existing civil service employees.

APPENDIX A

CHART: INDIVIDUAL TRANSIT DISTRICT ENABLING STATUTES

	Transit Agency
	California Code of Regulations
	Public

Utilities 

Code
	MMBA

Applicable
	Articles

and

Bylaws
	Joint

Powers

Agreements
	

	Alameda-Contra Costa Transit District
	15800-15875.1
	25051-

25057
	
	
	
	

	Central Contra Costa Transit District
	N/A
	N/A
	
	
	YES
	

	Fresno Metro Transit District
	15800-15875.1
	App. 1

4.1 
	
	
	
	

	Golden Empire Transit District
	15800-15875.1
	101344
	
	
	
	

	Long Beach
	N/A
	N/A
	
	YES
	
	

	Los Angeles

Metropolitan Transportation

Authority
	15800-

15875.1
	30750-30756;

99560-99570
	
	
	
	

	Marin County

Transit District
	15800-15875.1
	70120-

70129
	
	
	
	

	Municipal Railway  (SF MUNI)
	N/A
	
	YES
	
	
	

	North San

Diego County Transit Dev. Board
	15800-15875.1
	125520-125527
	
	
	
	

	Orange County Transit District
	15800-15875.1
	40120-

40129
	
	
	
	

	Sacramento 

Regional Transit

District
	15800-15875.1
	102400-102410
	
	
	
	

	San Diego

MetropolitanTransit System
	15800-15875.1
	120500-120508
	
	
	
	

	SF Bay Area Rapid Transit District (BART)
	15800-15875.1
	28850-28855
	
	
	
	

	San Mateo

County Transit District
	15800-15875.1
	103400-103407
	
	
	
	

	Santa Barbara Metropolitan Transit District
	15800-15875.1
	95650-

95656
	
	
	
	

	Santa Clara Valley Transportation Authority
	15800-15875.1
	100300-100309
	
	
	
	

	Santa Cruz Metropolitan Transit District
	15800-15875.1
	98160-98168
	
	
	
	

	San Joaquin Regional Transit District
	15800-15875.1
	50120-50126
	
	
	
	

	West Bay Rapid Transit Authority
	15800-15875.1
	App. 2

13.90
	
	
	
	

	Yolo County
	N/A
	
	
	
	
	


APPENDIX B

APPLICABILITY OF FEDERAL LABOR LAW

The table below illustrates the application of federal labor law to the various agencies pursuant to their PUC statutes.  The “no reference” column identifies those statutes that contain the “boundaries” language for determining bargaining units and make no reference to federal labor law and administrative practice.  The “shall be guided” column indicates statutes that require DIR to be guided by federal labor law and administrative practice.  The final column indicates statutes that require DIR to apply federal labor law and administrative practice.

	Transit Agency
	No Reference
	“Shall be guided”
	  “Shall apply”

	Alameda-Contra Costa Transit District
	X
	
	

	Golden Empire Transit District
	
	X
	

	Los Angeles Metropolitan Transportation Authority
	
	
	X

	Marin County Transit District
	
	X
	

	North San Diego County Transit Development Board
	
	
	X

	Orange County Transit District
	
	X
	

	Sacramento Regional Transit District
	
	X
	

	San Diego Metropolitan Transit System
	
	X
	

	San Francisco Bay Area Rapid Transit District
	X
	
	

	San Mateo County Transit District
	
	
	X

	Santa Barbara Metropolitan Transit District
	X
	
	

	Santa Clara Valley Transportation Authority 
	
	
	X

	Santa Cruz Metropolitan Transit District
	
	
	X

	San Joaquin Regional Transit District
	X
	
	

	Sonoma-Marin Area Rail Transit District 
	
	X
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