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CPIN ON
I
On April 1, 1976, Qakland Education Association (CEA) and United Teachers

of Cakland (UTQ filed separate but simlar requests for recognition as the exclusive

representative of alnost all Oakland Unified School District certificated enployees,

"The Cakland Unified School District is conposed of 99 school sites and has an
average daily attendance of 60,282 students. (Annual Report, Financial Transactions
Concerning School Districts of California, Fiscal Year 1975- 76 publ'ished by the State
ControlTer, State of California, and the 1976 Calitornia Publi ¢ School D rectory,
publ i shed by the Superintendent of Public Instruction, State of California.)




including certificated enpl oyees of children's centers operated by the district. 1

Also on April 1, 1976, the Children's Center Enpl oyeés Union (QCRY filed a request
for recognition as the exclusive representative of the district's certificated
children's center enpl oyees. 2 O April 9, 1976, the CGakl and Personnel and Qui dance
Association (P& filed a request for recognition as the exclusive representative
of counsel ors enpl oyed by the district. 3
Subsequently, the district declined to recogni ze any of the enpl oyee
or gani zati ons seeking recognition, and took the position that an appropriate unit
woul d consi st of all classroomteachers, including those enployed in children's
centers, and all children's center teacher assistants; but excludi ng psychol ogi sts

and substitute teachers without a contract in both regular school and children's

centers. These conflicting unit contentions and ot her disputed unit matters raise

1The OEA describes its requested unit as follows: "AIl regular certificated
teachers who work full or part-tine; teachers on special assignnent (TSA); counselors,
psychol ogi sts, nurses, librarians, substitutes on contracts and | ong termsubstitutes

as defined as having worked 75%of the school days between Septenber 4, 1975 and
April 1, 1976; children's center teachers and teacher assistants, contracted adult
day and eveni ng teachers, excludi ng superintendent, deputy superintendent, assistant
superintendents, regional superintendents, directors, admnistrative assistants,
adm ni strative ai des, coordinators, instructional consultants, principals, andvice
principals."

The UTOdescribes its requested unit as follows: "AIl contracted certificated
enpl oyees who do not serve in managenent or confidential positions and who are
enpl oyed by the Qakl and Public Schools on a half-tinme or nore contract, and all
substitute teachers who have taught nore than 75%of the teaching days in the CGakl and
Public School s during 1975-1976 school year prior to the date of the Collective
Bar gai ni ng el ection. ™

The OCEU describes its requested unit as follows: "AIl certificated personnel
inpositions of head teachers, senior teachers, teachers, teacher's assistants, and
certificated substitutes for the foregoi ng categories of enpl oyees enpl oyed in
Children's Centers |ocated within and/ or operated by said school district."

3The OPGA describes its requested unit as follows: "Al enployees holding a
val id Pupil Personnel Services Credential with Counseling Authorization currently
invol ved in on-site counseling (i.e., counselors) including all enployees on speci al
assi gnment who are performng on-site counseling and who hold a valid Pupil Personnel
Services Oredential with Counseling Authorization (i.e., teachers on speci al
assi gnrment) . "

W assune that, as required by the Act, all parties intend to exclude from
the requested unit confidential, supervisory, and managenent enpl oyees.



the follow ng issues for decision by the Board:

(1) Is a separate unit of children's center certificated enpl oyees
appropriate?

(2) Is a separate unit of counselors and TSA counselors (teachers on
special assignment) appropriate?

(3) Are psychol ogi sts managenent enpl oyees within the meaning of the
Educational Enmployment Relations Act (EERA)?

(4 If psychol ogists are not management enpl oyees within the meaning of
the EERA, what is the appropriate unit placement for psychol ogists?

(5  Should an appropriate unit of certificated enployees include
substitutes who teach in the regular school for 75%or more of the school year?

(6) Should an appropriate unit of certificated enployees include substitutes
inthe children's centers who teach nore than 50% of the school year?

(7) Are children's center assistant supervisors "supervisors" within the
meani ng of the EERA?

The criteria for resolving the appropriate unit issues in this case are
contained in Government Code Section 3545(a), which provides: |

In each case where the appropriateness of the unit is an issue,

the board shall decide the question on the basis of the comunity of

interest between and anong the enmpl oyees and their established

practices including, anmong other things, the extent to which such

enpl oyees belong to the sanme enpl oyee organi zation, and the effect

of the size of the unit on the efficient operation of the schoo

district.

I'n our decision in Los Angeles Unified School District,4 a case involving

certificated enmpl oyees, we discussed the EERA's Section 3545(a) criteria. There

4
EERB Deci si on No. 5, Novenber 24, 1976.



we said:

I n defining what constitutes a community of interest anong and
bet ween enpl oyees, there are several factors which have been establi shed
by the National Labor Relations Board: qualifications, training and
skills, job functions, method of wages or pay schedul e, hours of work,
fringe benefits, supervision, frequency of contact with other enpl oyees,
integration withwork functions of other enpl oyees, and interchange wth
ot her enpl oyees.

W apply the above criteria, where applicable, in this case.

The Requested Counsel ors Unit

The district enpl oys 92 counsel ors, of whomabout 80-84 work full-tine.
The district al so enpl oys approxi nately 12 TSA counsel ors (teachers on speci al
assi gnnent) .7 Acounselor's primary duties are to assist in the placenment of
children, course selection, career planning and personal adj ustnent.

CPGA seeks a separate unit of counselors; CEA and UTOwoul d i ncl ude counsel ors
inthe regular certificated unit; the district and CCEU take no position on this
i ssue.

CPCA bases its argunent for a separate counselors unit on differences between
the training and responsibilities of counselors and those of teachers. Wat is

critical, however, for community of interest purposes are not so much those factors

*See Kal amazoo Paper Box Corp., 136 NLRB 134, 49 LRRM 1715 (1962).

6I nreliance on the California Suprene Court decisionin Fire Fighters' Union
Local 1186, IAFFv. Oty of Vallejo, 12 Cal. 3d 608, 617, 87 LRRM2453, 2457 (1974),
we said in our recent decision in Los Angel es Unified School D strict, EERB Decision
No. 5, Novenber 24, 1976: "Wile we are not bound by NLRB deci sions, we will take
cogni zance of them where appropriate. Were provisions of California and federal
| abor legislation are parallel, the California courts have sanctioned the use of
federal statutes and decisions arising thereunder, to aid in interpreting the identical
or anal agous California |legislation."
7Ateacher on special assignnent (TSA) is, as the name inplies, a teacher on
speci al assignnent for which he or she receives a special stipend. One of the duties
a TSAmght be assigned is that of a counselor. The TSA position is a one year
assi gnnent but may be renewed on an annual basi s.
In addition, the district has TSA personnel, some of whomperformwork identical
to that of counselors. Some TSAs hol d Pupil Personnel Services redentials with
Counsel i ng Aut hori zati on and sone do not. Those who do not hold Pupil Personnel Services
Oedentials with Counseling Authorization woul d be excl uded fromQPGA' s proposed
counsel ors unit. However, they performthe same work and enj oy the sane wages, hours,
and ot her conditions of enpl oyment as TSAs with Pupil Personnel Services Oredential s
wi t h Counsel i ng Aut hori zati on.
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but simlarities or differences in the terns and conditi ons of teachers' and
counsel ors' enpl oynment, and the extent of their interaction w th each ot her.

In our Los Angel es Unified School D strict 8deci sion, we found that counsel ors

and ot her certificated enpl oyees shared a community of interest and were properly
included in the sane unit. Here, as in that case, we find that counsel ors and ot her
certificated enpl oyees have sinlar comron enpl oynment interests.

Bot h counsel ors and teachers are paid on the sane salary schedul e, receive
9

the sane fringe benefits and are governed by the same tenure standards. Counsel or s
sonetimes teach cl asses on career planning; they confer with teachers, nurses,

and psychol ogi sts on student-related matters. Counsel ors work 8 nore days per year
than certificated teachers, 4 days before the teachers' school year begins and 4
days after the teachers' school year ends. They are conpensated for these extra

8 days. Wil e one can becone a counselor for the district wthout being a teacher
or holding a teaching credential, the vast majority of counsel ors presently

enpl oyed with the district do hold teachi ng credentials and have teachi ng experi ence.
Counsel ors, |ike teachers, have a conference period, attend faculty neetings and
have extra duty assignments.

COPCA has represented counselors in the past, but never as an excl usive
representative and not even as part of the Certificated Enpl oyees Council (CR@ , since
CPCA had no seat on the nine-menber CEC whi ch operated under the Wnton Act.
Therefore, no established practice within the neaning of the Act's Section 3545(a)
criteria outwei ghs the concl usion we reach on the basis of coomunity of interest

findings, to include counselors in the unit of certificated teachers and ot her

8
“EERB Deci si on No. 5, Novenber 24, 1976. See al so G ossnont Uni on H gh School
District, EERBDecision No. 11, March 9, 1977.

9Sce Ed. Code Sections 13304, 13306 et seq.

J'ORepeal ed 1975 Stats, Chap. 961, Section 1, effective July 1, 1976.
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certificated enpl oyees.

Psychol ogi st s

The district and OPGA contend that psychol ogi sts are managenent enpl oyees
and for that reason are not eligible for inclusion in any negotiating unit. They
argue inthe alternative that if psychol ogi sts are not nanagenent enpl oyees, they
do not share a community of interest with regular certificated enpl oyees and for
that reason should not be included in the unit of certificated enployees.ll CEA
and UTO argue that psychol ogi sts are not nanagenent enpl oyees and that on the basis
of their community of interest with other certificated enpl oyees should be incl uded
inthe certificated enpl oyees® unit.

The district enpl oys approximately 40 to 48 psychol ogi sts. They eval uate
and di agnose | earning and behavi or probl ens of district pupils, decide on a program
to meet the students' needs and then nmake a pl acenent recomrendation to an adm ssi ons
commttee. They consult with admnistrators, teachers, parents, children, and act
as liaisons to various public and private agencies in the eval uation and treat ment
of these problenms. Some psychol ogists wite and submt proposals to gover nnent

agenci es for funding, but in doing so they do not have authority to independently

bind the district.

Managerent St at us—Gover nment Code Section 3540. 1(g) defines a nanagenent
enpl oyee as:
any enpl oyee in a position having significant responsibilities
for fornulating district policies or admnistering district
pr ogr ans.
I n det erm ni ng whet her an enpl oyee i s a managenent enpl oyee we mnust take

cogni zance of the fact that since nanagerial enpl oyees are not considered enpl oyees

llCIK?\mould pl ace psychol ogists in a unit with counsel ors.



12 13
for purposes of theAct12and have no negotiating rights, great care must be
exercised i n determ ning who shall be consi dered a nanagenent enpl oyee.

On the basis of the statutory criteria, we determne that psychol ogi sts
are not nanagenent enpl oyees wi.t hin the nmeani ng of the EERA.  They exerci se
discretion only within their areas of expertise, which is not the sane as a
manager's authority to formulate district policy. Wile they have considerabl e
discretion in inplenenting the district's testing program this is no nore
adm ni stering policy than teachers adm ni ster policy because they have
consi derabl e discretion in inplenenting a teaching program The psychol ogi sts'
authority is exercised on a | ocalized basis, not on a district-w de basis. And

finally, psychologists are part of a large group having no intinate relationship
with high level district officials.

it Pl acement—Psychol ogi sts are conpensated on a sal ary schedul e different
fromthat of cl assroomteachers.l5 Psychol ogi sts must have a Pupil Personnel
Services edential with a specialty in psychology. This is the same credenti al
required of counsel ors, although counsel ors have a specialty in counseling not
psychol ogy. Their work day is ten days |onger than a teacher's regul ar school year.

However, they share the same fringe benefits as other certificated enpl oyees, and,

. . 16 .
ITke other certificated enpl oyees, are eval uated under the Stull Act. Psychol ogi st's

12Gov. Code Sec. 3540.1(3).

135y, code Sec. 3543. 4.

14

See l-enpochi-H-ed-Sehool—b-st+et, EERB Decision No. 13, March 17, 1977.
5
! The sal ary range for psychol ogists is $15,810 to $20, 739; the salary range for
teachers is $8,773 to $17,481. Psychol ogi sts are conpensated on the adninistrative
sal ary schedul e but are not required to hold an adnministrative credential as defined in
Title Vof the Admnistrative Code.

1°Ed. Code Sec. 13485 et seq.



achi eve tenure under the sanme statutory standards as do other certificated
enpl oyees.n They constantly interact with other certificated enpl oyees in
their common concern for the wel fare of students.

On the basis of the foregoing, we find a coomunity of interest between
psychol ogi sts and ot her certificated enpl oyees. Since there was no evi dence of
an established practice in favor of a separate unit of psychol ogi sts, we shall

i ncl ude psychol ogists in the certificated unit. 18

Substi t ut es

UTO seeks to include in the regular certificated unit substitutes who work
at least 75%of the school year. CEA seeks to include in the regular certificated
unit regul ar school substitutes who work at |east 75%of the school year and
children's center substitutes who work at | east 50%of the children's center school
year. CCEU argues that children's center substitutes who work nore than 50% of
the school year should be included in a separate children's center unit. CCEU
takes no position in respect to Kthrough 12 substitutes. The district seeks to
exclude all substitutes fromthe regular certificated unit.

A Substitutes Who Teach In The Regul ar School For 75% O More O The School Year

K through 12 substitutes have no expectation of future enpl oymant.19 Furt her,
these substitutes do not accrue tenure <, they receive no sick | eave or other
fringe benefits; they work without a contract and there is no district policy that
they attend faculty nmeetings. K through 12 substitutes may work for nmore than one

school district during the school year.

l?See Ed. Code Sec. 13306 et seq.

18
See G ossnont Uni on H gh School D strict, EERB Decision No. 11, March 9, 1977..

19Ed. Code Sec. 13445 provides that the governing board of the school

district may, at any tinme, disniss a substitute teacher.

20Ed. Code Sec. 13336. 5.



As in our Belnont Henentary School D strictz%decision, we deci de here

that long-termsubstitutes in this district do not share a community of interest
with regul ar certificated enpl oyees and should, therefore, be excluded fromthe
unit of regular certificated enpl oyees. W find in the record no evidence of an
established practice that mght alter this result.

B. Children's Center Substitutes Who Teach 50% O Mdre O The Children's Center
-School Year

For the same reasons that we exclude Kthrough 12 substitutes fromthe unit
of regular certificated enpl oyees, we al so exclude children's center substitutes
fromthe Kthrough 12 certificated unit and the children's center unit. The
condi tions of enploynment of children's center substitutes are essentially the same

as those of Kthrough 12 |ong-termsubstitutes. “=

Children's Center Assistant Supervisors

The district, CCEUand UTOargue that the 18 children's center assistant
supervi sors are supervisory enpl oyees within the neani ng of the EERA and shoul d,
therefore, be excluded fromany unit containi ng non-supervisory enpl oyees. CEA
clains that children's center assistant supervisors are not supervisors within the
meani ng of the EERA and should be included in the regular unit of certificated

enpl oyees.

. 21EERB.Decision~N0; 7, Decenber 30, 1976; accord, Petaluma Gty Henentary
and H gh School Districts, EERB Decision No. 9, February 22, 1977.

22There are some distinctions between Kthrough 12 substitutes' and
children's center substitutes' conditions of enploynment. They are hired at
different sites; the substitute lists fromwhich they are hired are
separately mai ntai ned; and there are differences in their pay structure. Wth
t he exception of the differences in the pay structure, these distinctions
have little bearing on the statutory community of interest criteria. The
differences in the pay structure al one, are not determinative in light of our
ot her coomunity of interest findings.



Gover nnent Code Section 3540.1(n) defines a supervisory enpl oyee as:
any enpl oyee, regardl ess of job description, having authority in

the interest of the enployer to hire, transfer, suspend, lay off, recall,

pronot e, discharge, assign, reward, or discipline other enpl oyees, or

the responsibility to assign work to and direct them or to adjust their

gri evances, or effectively recomrend such action, if, in connectionwth

the foregoing functions, the exercise of such authority is not of a

nmerely routine or clerical nature, but requires the use of independent

j udgrent .

VW have decided in previous decisions that the satisfaction of any one of
the criteria listed in Governnent Code Section 3540.1(nm) is sufficient to nmake

S . 23

an individual a supervisor under the EERA

Children's center assistant supervisors act as assistants to the children's

: 24 , , : : :

center supervisors. The children's center assistant supervisors assist the
children's center supervisors in such areas as curriculum staff devel opnent,
and instruction. The children's center assistant supervisors have no regul ar
teachi ng duti es.

Considering the criteria contained i n Government Code Section 3540. 1(n), the
record discloses that the children's center assistant supervisors have no
i ndependent |y exerci sed authority to hire. They may participate on an interview ng
commttee. The commttee interviews applicants and then makes t hree recommendati ons
to the director of the center who then interviews and nmakes the final choice.

Thus, the children's center assistant supervisors, as nenbers of an interview ng

comm ttee, exercise no independent judgment in making a hiring decision

23
Sweet wat er Uni fied School D strict, EERB Decision No. 4, Novenber 23, 1976;
San Di ego Unified School District, EERB Decision No. 8, February 18, 1977.
24
Al though the status of the children's center supervisor was contested
during the hearing, the parties have subsequently agreed that the children's
center supervisor is a supervisor wthin the meaning of the Act and shoul d be
excluded fromthe certificated unit. Al parties at the hearing al so stipul ated
that the only "managenent issue" was in respect to psychol ogi sts.

-10-



The children's center assistant supervisors have no authority to transfer
enpl oyees. They do not eval uate enpl oyees, except when it is not possible for
the children's center supervisor to evaluate a substitute; and even in that case,
I f the evaluation of the substitute is unsatisfactory, the children's center
supervi sor nust make another evaluation. It is undisputed that the children's
center assistant supervisors have no authority to discharge enpl oyees, assign
or direct the work of other certificated enpl oyees or to exercise any of the
ot her supervisory powers noted in Governnment Code Section 3540.1(m.

Vi conclude that children's center assistant supervisors are not supervisors
within the meaning of the EERA. W shall accordingly include the children's

center assistant supervisors in the unit of children's center certificated enpl oyees.,

|l
| dissent fromthe order in this case to the extent that it permts a
separate unit of children's center certificated enployees. On this issue,
rather than delay further the issuance of an order directing an election, | reserve

the right to file a dissenting opinion at a |ater date.

Reginal d Al | eyne, Chairnman

Raymond J. Gonzal es, Menber.

| amin accord with the order issued in this case in all respects except
as it relates to the inclusionin Unit Aof counselors, psychologists, and
teachers on special assignnent who are performng on-site counseling in the
Qakl and Unified School District (District). | agree wth Chairman Alleyne

(1) that psychol ogists are not management enployees within the definition of

-11-



Covernnent Code Section 3540.1(g), (2) that substitutes enployed in the regular
school programor the children's center program or both, are to be excl uded
fromany negotiating unit, and (3) that children's center assistant supervisors
(senior teachers) are not supervisors within the meaning of Governnment Code
Section 3540.1(m. Menber Cossack and | agree that a separate unit of children's
center non-classified personnel is appropriate for negotiating purposes. However,
unl i ke Menmber Cossack, | woul d not include substitute teachers in the children's

center unit. 1l

Unit Placement of Children's Center Enpl oyees

Qpposing a separate unit of children's center staff are the District,
t he Qakl and Educati on Associ ation, CTA/NEA (CEA), and the United Teachers of
2 :
Cakl and/ AFT Local 771 (UTQ. - They argue that the children's center enpl oyees

-

are "classroomteachers" within the meani ng of Covernment Code Section 3545 (b)(I).

Iat the March 1, 1977 public nmeeting of the Educational Enploynent Relations
Boar d (EERB?, Ms. Barbara Bissel of the United Teachers of Gakland and Ms. Jan
Mendel son of the Cakl and Education Associ ation made statenments to the Board
concerning the Gakland Unified School District case. At the time of the public
nmeeting | objected to their presentation on the grounds that | considered their
coments ex Earte commni cations. | instructed the Board staff to serve all
parties t0 the case with copies of the statenents by Ms. Bissel and Ms. Mendel son.
On March 11, 1977, the EERB served on all parties a verbatimtranscript of the
meeting proceedings relating to the statements.

My position and action on this matter are determned by EERB Resol ution 11
regarding ex parte comunications. It states that an ex parte request "is any
communi cation by one party which may be expected to affect the interest of another
party to a case." | objected to any statenents regarding this case since not all
parties were present at the public meeting nor had they been notified that the
statenments woul d be presented at the neeting.

2The Di'strict woul d excl ude non-contract substitute teachers fromits
proposed overal | unit while OCEA and UTOwoul d include them

Gov. Code Sec. 3545(b)(l) provides:

(b) Inall cases:

(1) Anegotiating unit that includes classroomteachers
shal | not be appropriate unless it at least includes all
of the classroomteachers enpl ORIEd by the public school
enpl oyer, except managenent enpl oyees, supervisory

enpl oyees, and confidential enpl oyees.

- 12-



Further, they argue that even if children's center personnel are not classroom
teachers, they share a community of interest wwth the District's kindergarten
through grade 12 (K-12) certificated enpl oyees and shoul d accordingly be
included in their unit. The children"s center Enployees Union, Local 2 (CCEU)
on the other hand, disagrees and clains that a separate unit for the children's
center enpl oyees,. includi'ng substitutes, I's appropriate. _
There are 24 children's centers operating in the Cakland Unified Schoo
District. The centers are open weekdays year-round, approximtely 255 days,
11 hours per day. The approxi mate enrol | ment of children, who range in age
fromsix nonths to 12 years, is 2,000. O these, 1,100 are of preschool age.
Children's centers are a separate programand not part of the regular
District educational progranll Article I X, Section 5, of the California State
Constitution states;
The Legi sl ature shall provide for a systemof common school s
by which a free school shall be kept up and supported in each
district at least six months in every year, after the first
year in which a school has been established.

Further, Article I X, Section 6, provides in pertinent part:
The Public School Systemshall include all kindergarten
school s, elenmentary school s, secondary school s, technical
school s, and State col | eges, established in accordance with
lawand, in addition, the school districts and the other
agenci es authorized to maintain them No school or college
or any other part of the Public School Systemshall be,
directly or indirectly, transferred fromthe Public Schoo

Systemor placed under the Lurisdiction_of any authority
other than one included within the Public School System

Article I'X, Section 6, does not include children's centers as part of the
state's public school system That children's centers are not a part of this
state's public school systemis also evident fromthe California Supreme Court's

recent SerranO'v;'Priest decision, which dealt with the constitutionality

-13-



of the state's public school financing system In that decision, the Court
stated, "the California public séhool financing systemfor public elenmentary
and secondary schools...is invalid as being inviolation of...the equal
protection of the laws provisions of our state Constitution. "® Finally, the
. separate treatnent of children's centers in the Education Code highlights the
di stinction between the children's center programand the District's regular
school program >
Children's centers are regul ated by both federal and state Iavv.6 The basic
purposes of the programare stated in 42 U S.C. Section 1397 and Education Code
Section 16701.7 The purposes stated in these sections indicate that children's
centers are basically a social welfare rather than an educational program The
basi ¢ purpose of children's centers is to provide child care services for parents
who are working or being trained for work. Education Code Section 16721 under -

scores the social welfare purpose of the children's center programby providing

418 Cal. 3d 728, 755-756 (1976).
>Mor et ti - Lewi s- Br own- Rodda Chil d Devel opnent Act, Ed. Code Sec. 16700 et seq.

é2usc Sec. 1397 et'seq. This citationis to Title 42 of the United
States Code, The Public Health and Wl fare; Chapter 7, The Social Security Act;
Title XX, Gants to States for Services.

45 CF.R Sec. 228 et 'seq, set forth the federal regulations pertinent
to "Social Services Progranms for Individuals and Famlies: Title XX of the
Social Security Act."

Ed. Code Sec, 16700 et seq., the Moretti-Lew s-Brown-Rodda Child
Devel oprment Act .

22 Cal, Admn, Code Secs. 30019 and 31191 et seq. These state regulations
wer e pronul gated by the Departnent of Health, citing authority in Sections 10552,
10553, 10554, and 10604 of the Welfare and Institutions Code.

742 U.S.C. Sec. 1397 states in pertinent part:

For the purpose of encouraging each State, as far practicable
under the conditions in that State, to furnish services directed
at the goal of --

(1) achieving or naintaining economc self-support to prevent,
reduce, or elimnate dependency,

(2) achieving or maintaining self-sufficiency, including
reduction or prevention of dependency,

-14-



8
v

job opportunities and training for recipients of public assistance. It is

under stood by both the federal government and the State Health and Wl fare

"Ed.

8 ED

(3) preventing or renedying neglect, abuse, or exploitation of
children and adul ts unabl e to protect their own interests, or
preserving, rehabilitating, or reuniting famlies,

(4) preventing or reducing inappropriate institutional care by
providing for conmunity-based care, hone-based care, or other
forms of |less intensive care, or

(5% securing referral or admssion for institutional care when
other forns of care are not appropriate, or providing services
to individuals in institutions,

there is authorized to be appropriated for each fiscal year a sum
sufficient to carry out the purposes of this subchapter...

Code Sec. 16701 provi des: . o
The purpose of this divisionis as follows:

(a) To provide as a concomtant part of the educational systeman
integrated plan for the care and devel opment of children in the
absence of their parents which places primary enphasis upon: 1) the

‘preparation of preschool-age children for effective matriculation

In the educational programs of their community when the¥ reach schoo
age, and 2) the inproved educational performance of children of schoo
age wi th particul ar enphasis upon those children who require special
assi stance including bilingual capabilities to attain their full
potenti al

(b) To provide parents with an opportunity to: 1) attain the capacity
to provide support for their famly through enployment, 2) undertake
educational activities whichwll assist themin providing an inproved
| evel of parental care and supervision of their children, and 3) par-
ticiﬁate-mﬁth the child devel opment programin assistin? I n provision
of the full range of child devel opnent services contenplated by this
division. It is the intent of the Legislature that anK parent who
enrolls his child in any child devel opment programauthorized by this
division shall be allowed to participate in the planning, evaluation
and nmodi fication of child devel opnent prograns.

(c) To provide a conprehensive systemof child devel opnent services
for prekindergarten and school -age children and their parents that

i ncludes a full ran?e of education, supervision, health, and socia
services through full- and part-timnme prograns.

Code Sec. 16721 provi des;

The Departnent of Education shall assist the State Departnents of
Enpl oynent Devel opnent, Benefit Payments, and Heal th by offering
training and job opportunities in local child devel opnent prograns
for recipients of public assistance and to those persons wno qualify
under federal regulations as fornmer, current or potential recipients
of public assistance.

-15-



Agency that child care prograns are primarily social service programs with an
education conponent, rather than an education programsolely. The fact that
the federal governnment insists on funding the programthrough the State Health

and %l fare Agency rather than through the Departnment of Education attests to

90Q

this conclusion. Nunerous federal audits have al so supported this position.J

Funds for the children's center programare partially dféived fromthe
federal government pursuant to 42 U S.C. Section 1397 €l Seq. The funds are
recei ved by the Departnent of Health, Health and Wl fare Agency, whichis i?e
single state agency responsible for the federal funds and social services.
Education Code Section 16700 et seq. further regulate; the spending of federa
moni es to which the state adds its own funds. The federal funds are transferred
fromthe Departnent of Health to the State Departnent of Education which, under

state |aw is assigned responsibility for regulating child care services in the

state. Al'l children's center funds received by the District nust be kept in
13

a separate fund. The District cannot tap this nmoney for support of its regular

kindergarten through 12 program In addition to federal and state funds, a

9 .
“Child Care: AFinal Report, ‘at 176, Office of Educational Liaison, Health
and Vel fare Agency (Decenber, 1975) .

These sections are a small part of the federal Social Security Act which
provi des funding for numerous social welfare prograns.

The federal statutes and regul ations do not require a state to provide
child care services with the funds received, nor do they require an educationa
conponent to the child care program Rather, they require that the purpose of
the children's center programbe consistent with certain national goals set by
Congress which are set forthin 42 U.S.C, Sec. 1397, ‘Supra note 6. - '

11See 42 U.S.C. Sec. 1397b(d)(1)(C and (G ; 45 CFRSec. 228.6; Ed. Code
Secs. 16703-16705; Conprehensi ve Annual Services ProgramPl an for the State of
California, at 18, Department of Health (June 30, 1976).

Ed. Code Sec. 16703 provi des:

The Department of Education is hereby desi?nated as the single state
a?ency responsi bl e for the promotion, devel opnent and provision of care
of children in the absence of their parents during the workday or while
engaged in other activities which require assistance of a third party
or parties.

13Ed. Code Sec. 16749. 5




separate tax override may be inposed on the |ocal connunit;f Revenue derived
fromthis source my go only toward the purchase of real property and fixtures,
alterations or additions to existing buildings, or the purchase of furniture,
apparatus or equi pnent for children's center facilities. 2
Inlinewth the separate and predom nantly non-1ocal funding schene

supporting the children's center program ultinate supervision over the program
as with other child devel opment services, is shared at the state | evel by the
Department of Health, the Departnent of Education, and the Superintendent of

Public Instruction,16

resulting in multidepartmental admnistration of the program

Additional Iy, the Departnent of Enployment Devel opnent and the Departnent of

Benefit Payments have an interest in local child devel opnent prograns.l?
Children's centers are not | ocated on any public school sites. Some are

| ocat ed adj acent to the schools and some are |ocated bl ocks away fromthe school

Three centers are |ocated outside District boundaries. These are a part of the

Peralta District Community Col | ege whi ch has del egated to the District admnis-

trative authority to operate the centers.

YEd. Code Sec. 16750.
¥4,
16Ed. Code Secs. 16702, 16703, 16705, 16722, 16724, 16727, 16728.

The question as to whether or not children's centers are ultimtely
supervised at the state [evel by the Departnent of Health or the Department of
Education has been the source of a |ongstanding feud between the Departnent of
Education and the federal Departnent of Health, Education and Wlfare. Corres-
pondence between state Superintendent of Public Instruction, Wlson Riles, and
Caspar \%inberger, Secretary of Health, Education and Wlfare, during the Nixon
Admnistration illustrates this point. \inberger wote that "any major violation
of the state plan requirenments coul d j eopardize the total federal 1V-A (now
Title XX) funding regardl ess of who was responsi bl e and whet her the pl an was
adm ni stered by a single state agency or two state agencies under a waiver."
The wai ver Wi nberger refers to was the request by Rles to have the socia
service funds for child care go directly to the Department of Education rather
than the Departnent of Health.  This entire controversy is described in: Child
Care: The Final Report at 39-45, Ofice of Educational Liaison, Health an3
VerTare Agency (Decenber, 1975).

"Ed. Code Sec. 16721.
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Enrol [ ment in the children's center programis predicated on certain parent
financial requirenents which are not applicable to enrollnent in the regul ar

public schools of the D strict.18

To qualify for the program parents of children
in the programnust be recipients of Aid to Famlies w th Dependent Children or
Suppl enental Security Incone/ State Supplenental Program qualify on the basis of
a famly income bel ow the median incone for a famly of four in the state, or
qual i fy based on a prorated paynent schedule that reflects economc need.19
Waiting lists exist at all the centers.

Children's centers are staffed, intotal, by 111 fully-credentialed teachers,
11 partial ly-credential ed teachers, 60 teacher assistants, 24 children's center
supervisors (head teachers) and 18 children's center assistant supervisors
(senior teachers). Additionally, there are seven nenbers of the staff who are
located in a central office.20 State law does not require that a person hold

a standard teaching credential in order to be enployed at a children's center
21

while a valid teaching credential is required to teach in the K-12 program
The uni que position of teacher assistant exists at the children's center
because no teaching credential is required of center staff. These enployees
hol d permts issued by the Comnmssion for Teacher Preparation and Licensing.
No such position exists in the K-12 program This is the position which was

created to serve as a job opportunity for persons receiving public assistance

18 42 U.S.C. Sec. 1397a; Ed. Code Secs. 16702, 16728, 16729; Conprehensive
Annual Services ProgramPlan, for the State of California, Departnent of health
(1976). See also Ed. Code Secs. 16702 and 16729.

4.

_ 2OThese are the director of the children's center, two assistants to the
director, a research assistant, a consultant, a nursing supervisor, and a head
teacher on special assignnent.

21Ed. Code Sec. 13055.
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22 Teacher assistants are not actually assistants to

who need enpl oynent.
teachers. They have greater responsibility and autonony. |In a typical center
the teacher and assistant work together as a team They are jointly assigned
a group of children, one taking full responsibility for the group during the
early shift, and the other taking full responsibility for the second shift.
Despite the degree of autonony teacher assistants exercise in the perfornmance
of their duties, they are not eligible for a public school teaching position
because they do not possess the requisite teaching credential
Hring inthe District for positions in the children's centers is separate
fromhiring in the K-12 program An interview conmttee consisting of at |east
three staff menbers fromthe children"s center central office and a head teacher
or senior teacher, or both, interviewand make recommendations to the director
of the children's center program' The director then interviews the recomended
appl i cants and makes the final choice.  The nunber of adults hired per child
I's higher than that found in the regular public school program23
Children's centers enployees are required to supervise and instruct children
enrolled in the program (One aspect of the programis to teach preschool -age
children some degree of independence, Sometinmes menbers of the staff act as
surrogate parents to the preschool -age children. They ensure that the children
-~ eat and nap at the center. The childrenengage inactivities to devel op sensori-
not or, perceptual discrimnation and |anguage skills. School -age children are
simlarly engaged in devel opmental activities when they are not attending regular
school classes. The children may choose to garden, cook, do a science project, or

Interact with adults and other childrenin gane activities. The staff, however,

2Ed. Code Sec. 16721.
23
In the K-12 programthe approxi mate adul t-child ratio is one adult to 27

children, ' ' ' - rstics, California Department
of Education $1976)ﬁ. In the children's center Frogran1 the ratio varies from
one adult to four children for the youngest enrollees to one adult to 20 children
for the ol dest enrollees. 42 U S.C. Sec. 1397a (a) (9) (A (ii) and 22 Cal. Adm n.
Code Sec. 31243. T’



attenpts to encourage and aid this age group with school work, provided the
children are receptive to this additional educational service. No specific
course guidelines or specific academc material are required by the federa
governnent or the state to be taught these children as in the regular public
school classes.?* Some centers operate on an "open classroonf concept. This
nmeans that the children are not separated according to age.

As noted previously, children's centers are open 11 hours a day from
7:00 am to 6:00 p.m approxi mtely 255 days per'year; Center enpl oyees wor k
one of two seven-hour overlapping shifts each day, fromapproximtely 7:00 a.m
to 2,00 p,m or from10:00 a,m to 6:00 p.m' Included in this seven-hour shift
Is a half-hour duty-free period{ and a hal f-hour preparation period. These
hours are different fromthe hours of a teacher in the K-12 program which are
approximately 9:00 am to 3:00 p,hf Excl udi ng weekends and seven nationa
hol i days, children's centers are open on days when the regul ar public schoo
I's not in session. For'exanple; the children's centers are open throughout
the sunnier vacation, Christmas vacation, and Easter vacation. Fully-credentialed
teachers work 180 days just as the regul ar school teaching staff, but the 180
-days are generally not the sane 180 days that the K-12 schools are open. Center
teachers with partial credentials work approximately 220 days, and teacher assis-
tants work year-round with 25 days of paid vacation each year and eight additiona

days off to conpensate for state or |ocal holidays when they are required to work.

242 U.S.C Sec. 1397a(a)(9)(i1) specifically provides in pertinent part;

No paynent may be made under this section with respect to

any expenditure in connectionwth the provision of any child
day care service, unless -- ... (ii) in the case of care
provi ded outside the child s home, the care neets the Federa

I nteragency day care requirenents as aﬁproved by the Department
of Health, Education and Wlfare and the Ofice of Economc
Qpportunity on Septenber 23, 1968; except that (I) subdivision
Il of such requirenments with respect to educational services
shall be recommended to the States and not required....
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Ful l'y-credential ed teachers are paid according to the regul ar -publi¢ schoo
teachers' salary schedule. Partially-credentialed teachers and teacher
assistants are paid according to a separate salary schedule, and receive |ess
than the fully-credential ed teachers.

Children's centers are admnistered separately fromother parts of the
District's educational program The public school teachers report to their
on-site principal, who in turn reports to either an area Aor area B super-
intendent. Children's center enployees report to an on-site head teacher, who
inturnreports to the children's center director. The director reports to the
associ ate superintendent for support services. The associate superintendent
s on the sanme admnistrative |evel as the area superintendents.

Regular District teachers and fully-credentialed children's center teachers
achieve tenure on the same basis. Partially-credentialed teachers working in
the public schools nust work 75 percent of the 180-day school year to earn a
year's credit toward tenure while partially-credentialed center teachers nust
work 75 percent of a 220-day school year to earn a year's credit toward tenure.
No evidence was presented regarding whether or not teacher -assistants are eligible
for a simlarjob security provision

Separate |ayoff procedures exist for the children's center enployees as
conpared to the regul ar school teachers. =7 In 1974-75, public school teachers
were laid off by the District, The District's regular public school teachers
attenpted unsuccessfully to have children's center enployees included in the
| ayoffs on the basis of seniority. The District's director of certificated
personnel testified that he had been advi sed by a Deputy County Counsel of
Al aneda County that center teachers were in a separate programand their

seniority could not be considered in laying off public school teachers. He

25Ed. Code Sees. 16766 and 13447.
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cited the separate funding of the programand the fact that average daily attendance
is calculated separately for the children's centers. |In each year the issue was
taken to a hearing examner who ruled that children's center enployees coul d not

be laid off based upon a reduction in the District's average daily attendance.

There is some contact between the children's center staff and regul ar
District teachers concerning school -age children. The evidence was conflicting
as to the degree of interaction, but in only one children's center, the Martin
Luther King children's center, did there appear to be considerabl e contact
bet ween center enployees and K-12 enpl oyees. =~ Children's center enpl oyees are
not given release tine to attend faculty meetings at the conpanion school sites.
They hold their own faculty meetings. Two children's center teachers testified as
to "conflicts” with the regul ar school teachers who do not consider children's
center teachers to be professional. The "elitism of the regular teachers was
expressed by one of the wtnesses:

Those of ny friends who are public school teachers always
give ime the run-around and 'when are you going to cone
back to the regular classroom- to a classroom' and | say,
"Vll, I'min a classroom' and they say, 'Vell, you know
what | nmean.'

Ful ly-credential ed teachers in the children's center program unlike other
center staff, may teach in the K-12 program Fully-credential ed teachers have
transferred froma children's center to a regular District school and froma
regular District school to achildren's center. However, the director of the
District's certificated personnel testified that it was not "common practice”
for a person to voluntarily transfer fromthe public schools to the children's
centers or vice versa. He could recall only one person who had applied for

such a transfer in the 1975-76 school year. Additionally, fully-credentialed

) 2§This center also was the only programwi th a particularly strong
“academ ¢ focus as conpared to other centers.
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teachers who are "consol i dated, " meani ng their position has been cut due to
either declining enrollment or a reduction of certain services by the District,
cannot be assigned to a children's centér programw t hout proper notification
since such a change could constitute an adjustnment in their work year.

Children's center enployees are entitled to the same fringe benefits as
the District's K-12 staff, including certificated, classified, management or
non- managenent. Further, both fully-credential ed and partially-credentialed
teachers in children's centers and regul ar certificated teachers in the regul ar
District public schools are evaluated under the sane procedu_res.27
| Evi dence on established practices showed that organizational representation
via the Certificated Enpl oyee Council| under the fornmer Wnton Act28 existed in
the District beginning in the 1970-71 school year. The CCEU has never held a
seat on the nine-nenber council. Proposals on behal f of the children's center
enpl oyees were the subject of the neet and confer process through CEA and UTO
who were menbers of the Council. The CCEU has handl ed grievances concerning
conpensation and tine-off matters on behal f of center enployees, both before
and after July 1, 1976. The record is silent as to the extent of children's
center staff menbership in any of the enpl oyee organizations.

No evidence was submtted relating to the effect of one or two units on
the efficient operation of the District. However, the facts showthat the
District presently separately admnisters the children's center program

On the basis of the foregoing facts, a separate unit of children's center
“personnel is clearly appropriate. '

Children's center teachers are not classroomteachers under the majority

2’Ed. Code Sec. 13484 et seq.

2Former Ed. Code Sec. 13080 et seq., repealed July 1, 1976. See
particularly former Ed. Code Sec. 13085.
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29 . o 30

Interpretation of Section 3545(b)(1) in Belnont Elenentary School District.

As the Belnont majority viewed this code section, "the legislature [imted

the language 'classroomteachers' to only the regular full-tine probationary

and permanent teachers enployed by a district" who conprise "the core of the
certificated staff of the district,"“"i.e., those who teach full-tine in the

regul ar K-12 program The Bekmeat majority expressly pointed out that enployees
thus incl uded within the statutory meaning of "classroomteachers"” woul d, as
anong t hensel ves, nvariably shafe'a comunity of interest and their joinder

inasingle unit woul d invariably not burden the efficient operation of the
enployer.32 Teachers not enployed on a reqular full-tinme probationary or

permanent basis in the core of a district's certificated staff cannot in al

cases be said to share a conmunity of interest wth the core group and to be
enpl oyees whose joinder with that group woul d never burden the enployer's
efficient operation.33 Therefore, we are free to address the criteria set forth
in Government Code Section 3545(a) in determning whether or not a separate unit

of children"s center enployees is appropriate.34

%ggggjinote 3.

30"EER Decision No. 7, Decenber 30, 1976.

3'5:_ at 10.

32Lg: at 11. See Cov. Code Sec. 3545(a) which provides:

I n each case where the aﬁpropriateness of the unit is an issue,

the board shal| decide the question on the basis of the comunity

of interest between and anong the enployees and their established

practices including, among other things, the extent to which such

enpl oyees bel ong to the same enpl oyee organization, and the effect

gf the size of the unit on the efficient operation of the schoo
istrict.

33Ref erences to "classroomteacher(s)" in the Education Code neit her
reinforce nor detract fromthe construction accorded that termin Bel nont.
(See, e.g., Ed. Code Secs. 321, 6481, 13315, 13315.1, 17200, 1750375

%Supra note 32.
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Qur decision to allowa separate unit of children's center enpl oyees
Is determned prinarily by the commnity of interést criterion. W find
conpel ling those facts which clearly indicate the separate and distinct
nature of the children's center program

Specifically, we find persuasive that the basic purpose of the children's
center programis to provide child care for parents who are working or being
trained for work rather than to provide education for the children. This is
indicated by the federal and state statutes and regul ations whi ch enphasize the
separate and social service nature of the programand give no direction as to
the specifics of any educational conponent of the program by the federa
governnent"s insistence on providing funding through the State Health and
Vel fare Agency, by the long hours and year-round operation of the centers which
acconmpdat e parents' work schedul es, by the lack of a requirement that children's
center enployees be fully credentialed as regular public school teachers nust
be, by the lowincone requirenents for parent eligibility for the program by
the [owincome requirenents for enployment eligibility for sone center enployees,
and by the fact that the District is not required to operate children's centers
as part of its educational program

And, while the devel opnental education of |owincome children is one aspect
of the children's center program the type of education varies substantially
fromthat offered in the regular District schools. The education provided is
geared to the six month to 12 year age level of the children enrolled in
children's centers. Preschool -age children are engaged in a variety of activities
aimed toward their total devel opnent. School -age children are kept at the
children's center both before and after their regular school day. There are no
tests, grades or structured curriculum as there are in the formal school setting

Further, the programhas a separate budget, a separate admnistration, a

separate average daily attendance count, and the center sites are separate from
-25-



the regular school sites. The staff is separate fromthe regular District
staff as indicated by a separate hiring process, fewtransfers between prograrns,
little contact between the staff of the two programs, a different adult-child
ratio, separate faculty meetings, different hours of work, the year-round program
whi ch does not coincide in Iength or holidays with the regular school calendar,
the unique qualifications required of center teacher assistants, a different
sal ary schedul e for teacher assistants and partially-credentialed teachers, and
a separate seniority and |ay-off system

The community of interest criterion indicates that a separate unit of
children's center enployees is appropriate. This determnation is not altered
by the sparse evidence on established practices, nor does it appear that the
existence of two units wll place a burden on the efficient operation of the
school district. Regarding the latter criterion, it is notable that the District
apparently has already found that separate admnistration of the children's
center programis nore efficient than an admnistration conbined with the regul ar
District program. Undoubtedly, this is the result of the required separate
budget and the statutes, rules and regulations of both the federal and state
governments which apply to childrens centers and not to the public schools.
If the programis so unique that separate admnistration is considered nore
efficient, separate negotiations would |ikew se appear nore efficient.

The result in this case is consistent with our decisions inPetaluma Gty

El ementary ‘and Hi gh School Districts, ™ Lompoc ‘Unified H gh School District,”"

and NeWHaven'Unified'School'Distr'ict,37 where we found that adult.educatioh

teachers were not appropriately placed in a unit of regular classroomteachers

because of their unique status.

°EERB Deci si on No. 9, February 22, 1977.

SEERB Deci si on No. 13, March 17, 1977.

STEERB Deci si on No. 14, March 22, 1977.
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| dissent fromthe majority opinion in this case concerning the

di sposition of counselors, teachers on special assignnent who are performng

on-site counseling (TSA's) and psychol ogists. | shall not enter into a |engthy
di scussion regarding these issues here. | refer the parties to ny extensive
38

dissent in Gossnont Uni on H gh ‘School District. In that dissent | relied

on the comunity of interest and established practices criteria. In this case
| base ny decision primarily on the comunity of interest standard.
| state here, as | did in'C?Ossnﬁht, that:

| also find it curious that the majority opinion conpletely
ignores the fact that, unlike in Los Angeles Unified, there
is a conplete separation of job functions between Teachers
and PPS enpl oyees /.Tn this case counselors, TSA's and
sychol ogi sts/; this omssionis inportant especially
pecause di sti'nctions in job function have bee n consi dered

i mportant in previous -decisions of this Board. For exanple,
in Pittsburg Unified School District, we allowed a separate
uni t—forTmstTuctTomal —airdes —Simce their primary functions
invol ve dealing directly wth students either at the
instructional or disciplinary |evel, whereas other classified
enpl oyees are primarily charged with providing a physica
environnent for students.

| recogni ze the slight factual differences between this case and G ossnont;
nonet hel ess, | amconpel | ed by the argument that significantly dissimlar job
functions clearly denonstrate an absence of a comunity of interest between the
counsel ors/ psychol ogi sts and the other certificated enployees in the overal
unit described by the majority. |

Inreference to the Chairman's statenent that, "l reserve the right to file
a dissenting opinion at a later date," | respectfully object. Section 33440 of
the EERB rul es on the issuance of decisions makes no provision for the issuance
of any docunent after the final decisionis issued.39 To allow for a bel ated
di ssent woul d leave all parties in linbo as to what the final thinking of the

Board m ght be. A situation could occur where two nenbers issued tardy dissents

38EERB Deci si on No.'ll, Mar ch 9; 1977 (Conzal es dissenting in part).

%8 Cal. Admin, Code Sec. 33440.
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and in their dissents agree upon the sane rational e whi ch woul d then becone
the majority rationale of the Board and woul d thus alter and make confusing
the entire decision. Additionally, any member issuing a tardy dissent could
concei vably receive input on the case fromthe parties on the |osing side of
the issue, thus violating the rights of the parties who argued the majority
side of the decision. Finally, the issuance of a tardy dissent woul d result
In two EERB decisions on the same case having to be dealt with by various

publications that print the official EERB decisions.

/ﬁé‘.ﬁ.
et Ty

[ ~aynond/ J. Cbnzal“e

/

Jerilou H Cossack, Menber.

| agree with Chairman Alleyne that counsel ors, psychol ogists and teachers
on speci al assignnent should be included in the Kthrough 12 certificated unit.
| agree with Member Gonzales that children's center teachers and assistant
teachers constitute a separate appropriate unit for the reasons he has articu-
lated. | disagreewith the mgjority on the follow ng issues: the exclusion
fromthe K through 12 certificated unit of regular K through 12 substitute
teachers who teach 75 percent or nore of the school year; the exclusion from
the children's center certificated unit of children's center substitute teachers
who teach 50 percent or nore of the children's center school year; and the
conclusion that children's center assistant supervisors are not supervisors
wi thin the meaning of the Act.

Wi le | agree that psychol ogists are not management enployees within
t he meani ng of Government Code Section 3540. | (g), Chairman Alleyne's opinion

requires further anplification.
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Ininterpreting Government Code Section 3540.1(g), the Board concl uded

I n Lonpoc Unified School D strictl that a person nust possess both of the func-

tions delineated in that section in order to be excluded as a nanagenent
enpl oyee fromnegotiating rights otherw se accorded enpl oyees by the Act. In
the instant case, psychol ogists possess neither of these functions.

The district contends that psychol ogists fornulate district policy by
participating in processes which result in the making of policy. In support
of its managenent designation, the district relies on the psychol ogists' draft-
ing of grant proposals and their participationin the placenent of a child in
an educational environment inwhich the childwl| best realize |earning
potential. The record, however, discloses that psychol ogists participate
largely at the individual school site |evel drafting proposals as part of a
teamal so conposed of teachers and other persons included in the certificated
unit. These proposals are drafted in conformance with guidelines established
by the funding agency. The Consultant in Pupil Services for Area B, a district

Wi tness, testifiedas follows:

Q As ageneral rule, is the function of the psychol ogi st
any different fromthe role of a classroomteacher in the
drafting of a proposal or the formulation of a proposal ?

A. | can see several teachers witing the classroomcom
onent, the curricul umconponent. The psychol ogi st woul d
emore apt towite the guidance, notivation, behavioral

obj ectives conponent.

Q Do you know of any rol e which is played by psychol ogi sts
in formulating District policies?...

A InQakland, |'d say only as part of a team...

1
EERB Deci si on No. 13, March 17, 1977.
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The Board concluded in Lonpoc that the |anguage defining a managenent
enpl oyee shoul d be narrowly construed. It is clear that the psychol ogists
participationinpolicy fornulationis, at nost, advisory and al nost solely as
part of a teamwhich includes teachers and others in the certificated unit.

The district al so contends that psychol ogi sts have significant respon-
sibilities for admnistering district policies. The district relies onthe
psychol ogi sts' role in the testing and placenent of students in special educa-
tion programs, their maintenance of confidential student files, and their role
inliaisonwth various |ocal governnental agencies. The record, however,
discloses that their testing and placenent of childrenis in conformance wth
established district policies and nost often in conjunction wth other unit
certificated personnel as part of a commttee or team Their participationis
no greater than that of unit menbers of the comittee. No one urges that
teachers or other clearly unit personnel who participate in these commttees
are therefore managenent enployees. Further, the record discloses that the
confidentiality of student files is nandated by district policy and that psy-
chol ogi sts possess little, if any, discretioninthis area. Teachers and
nurses, classifications clearlywthin the certificated unit, also occasionally
reviewthe student files either inwhole or inpart. Finally, the evidence of
the extent of psychol ogists' interactionwth |ocal governmental agencies was
very sparse. Their function appears to be that of relaying information

In determning that psychol ogists shoul d be included in the overal
certificated unit, the Chairman's opinion ignores two of the three criteria
enunerated in Covernnment Code Section 3545(a) as providing the basis for this
Board's decisions on unit placement: established practices of the enployees and
the effect of the size of the unit on the efficient operation of the schoo

district.
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Wth respect to the established practices of enployees, the record
di scloses that tinder the "neet and confer" process of the Wnton Act,2
- psychol ogi sts were anong the certificated enpl oyees represented by the Certi -
ficated Enpl oyees Council (CEQ in their enploynent relationshipwth the
school district. The CEC also represented all others included in the certifi-
cated unit. Such history, although of little Weight,3 serves only to reinforce
ot her evidence supporting their integral relationshipwth the larger unit.
InApril 1976, coincidental with the effective date of the representation por-
tions of the Act, the district designated psychol ogists as nanagenent enpl oyees.
At some uncertain tine, apparently subsequent to the effective date of this
Act, at aneeting of the Qakland School Psychol ogi sts Association attended by
approxi mately 19 of the 45 district psychol ogists, amjority of the 19 attend-
i ng psychol ogi sts voted to align thensel ves with the Adm nistrators Association
The recent vote of amnority of the psychol ogists to align thenselves with the
Admi ni strators Association inno way nullifies the functional cohesiveness of
psychol ogi sts with those included in the overall certificated unit.

Wth respect to the effect of the size of the unit on the efficient
operation of the school district, the district argues merely that psychol ogists
possess interests adverse to those of persons in the overall unit because the
psychol ogi sts' salary range is higher. | donot find the salary differential
standing al one, sufficient to outweigh the common goal s which the psychol ogists
share with the overal |l certificated unit. Nor do | find that the salary differ-

ential is relevant to the criterion of size of the unit.

2
Education Code Sections 13080-13090, repealed July 1, 1976 by Section 1,
Chapter 961 of the Statutes of 1975.

3
Qossnont_Union Hi gh School District, EERB Decision No. 11, March 9,
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For the reasons set forth inny dissent with respect to the exclusion

of substitute teachers fromthe certificated unit in Belmont El ementary School
4 : 5

District and .Pe.tal uma Gty El enmentary and H gh School Districts, | would

I nclude K through 12 substitutes who teach 75 percent or nore of the school
year in the Kthrough 12 certificated unit. For the sane reasons, | would
include children's center substitutes who teach 50 percent or nore of the
children's center year in the children's.center certificated unit. No usefu
pur pose woul d be served by further beiaboring the issue here.

Wth respect to the supervisory status of children's center assistant
supervisors, the mpjority has failed to analyze the statutory requirenents and
to consider fully the facts elicited at the hearing. Wile National Labor
Rel ations Board (NLRB) decgsions are not controlling, we w || take cogni zance
of themwhere appropriate. The NLRB has long hel d that persons who perform
supervisory duties for a fixed and substantial period of time during the course 7
of their weekly enployment are excluded fromunits of non-supervisory enpl oyees.
The NLRB has further held that persons.mho exer ci se supervisory authority full-

time for a portion of the year and performunit work for the remainder of the

4

EERB Deci sion No. 7, Decenber 30, 1976.
S . :

EERB Deci sion No. 9, February 22, 1977.

6
Los Angel es Unified School District, EERB Decision No. 5, Novenber 24,

1976

7

. 85 NLRB 1211, 24 LRRM 1540 (1949); United States.
QupsumConpany. 127 NLRB 134, 45 LRRM1529 (1960).
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year are excluded fromthe unit for the portion of tine they perform supervisory
8

work.  I'n adopting this approach both the NLRB and the approving courts have

recogni zed that under the schene of the Labor Management Relations Act (LMRA)

...the [NLRB] has a duty to enployees to be alert not
to construe supervisory status too broadly because the
enpl oyee who i s deened a supervisor is denied rights
which the [LMRA is intended to protect.9/

In the instant case, children's center assistant supervisors assume all
of the duties and responsibilities of children's center supervisors full-time
for three nonths out of each year and for four hours each day during the rest
of the year. Inthis respect, the testinmony of the LongfellowChildren's

Center Supervisor is illumnating:

THE HEARINGOFFICER .. .for at least three periods of a
nmonth at a tine you're away fromthe center totally, and
during that tinme the [assistant supervisor] woul d be

serving in your capacity making the decisions you nmake?

THE WTNESS:  Yes.

This sane witness also testified:

THE HEARINGCFFICER .. .Now, you had testified,.. .that
you worked a seven hour day. At what tinme woul d you
report for work in the norning?

THE WTNESS: M schedul e varies fromday to day. Normally,
Monday, and Tuesday, and \Wednesday, | come in at quarter

of seven, and |eave when | can, anytime after quarter of
two, whichis usually later.

8
The G eat Western Sugar Conpany, 137 NLRB 551, 50 LRRM 1186 (1962);
Vst i nghouse Electric Corporation, 163 NLRB 723, 64 LRRM 1440 (1967), enf'd
z21§49F.(2% 101)51, 74 LRRM2070 (C A 7), cert. denied 400 U.S. 831, 75 LRRM
79 (1970).

9

Westinghouse Electric Corp, v. NLRB 424 F.2d 1151, 74 LRRM2070 (C A
7 1970).
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THE HEARI NG COFFI CER And on those days, we'll take those
as an exanple —

THE WTNESS:  Yes.

T:-IE HEARI NG OFFI CER —what time woul d the childrens center
cl ose?

THE WTNESS. At quarter of six.

THE HEARI NG OFFI CER..  Ckay, and between sometine around
2:00 o'clock, or thereafter, until 6:00 o'clock, who
woul d have responsibility for the operation of the
childrens center?

THE WTNESS: \hen | |eave the childrens center, the
[assistant supervisor] has responsibility for what
happens.

Al'l of the parties have agreed that children's center supervisors are
supervisors w thin the meani ng of Governnent Code Section 3540. | (m) and thus
excluded fromany negotiating unit at issue here. 10 Based on the above testi-
mony, assistant supervisors are al so supervisors within the meaning of Govern-
ment Code Section 3540.1(m for three nonths a year and approxi mately four
hours a day during the remainder. This Board has recognized that the Act
requires a broader construction of the definition of supervisors than that of
the LMRAsince, unlike the LMRA, the Act extends its protection to supervisors
and allows themto be represented in negotiating units separate fromenployees
they supervi se.11 Even under the nore restricted LMRA standard, however,
children's center assistant supervisors are supervisors.

~ The parties are in disagreenent as to whether children's center
supervisors are managenent enpl oyees wi thin the meaning of Government Code

Section 3540.1(g). Wile | would prefer to do so, it I's unnecessary to
resol ve the question of their managenent status.

11
Sweet wat er Uni on Hi gh School District, EERB Decision No. 4, Novenber 23,

1976.
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| ndependent of their assunption of the responsibilities of children's
center supervisors, assistant supervisors possess sone of the indicia of
supervisory status enunerated in Governnent Code Section 3540.1(m. The
testimony of the Director of Children's Centers and Preschool Prograns, while
admttedly conclusionary, is illumnating on these points:

Q Does the Assistant Supervisor have any authority
inregard to directing the work of persons who work
in Children's Centers?

A Yes.

Fekdoks

Q Do [assistant supervisors] assign persons to do
tasks within the scope of their enploynent?

A Thisis astaff mtter. | nmean, | believe that
the Center Supervisor, the Assistant Supervisor and
staff have their goals and objectives for the children
in that Center and together they decide how the day
inthat Center is organized, the |esson plans, the

| earning experiences of the children. | just —I
think it's a cooperative effort inthe Centers and
then the Supervisor and the Assistant Supervisor help
facilitate reaching these goals and objectives. :

Q In the absence of the supervisor, would the Assistant

Supervisor in the Children's Center have any part to

play in adjust]ng the grievances of enployees that

work in the Children's Center, and by that, | don't mean

formal witten grievances. | mean conplaints or friction

or —| don't nean the filing of...formal witten grievances,

but | mean, woul d they have sone part to play in adjusting

the conplaints or gripes or grievances?

A Yes.
Thus, the majority msstates the evidence adduced at the hearing when it says,
"It is undisputed that the children's center assistant supervisors have no
authority to...assign or direct the work of other certificated enployees or
to exercise any of the other supervisory powers noted in Covernnment Code
Section 3540.1(m." The fact of the matter is that for a substantial portion
of each workday, at tines when no one of higher authority is present, the.
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assistant supervisor is the only person with authority at the children's center.
He or she performs no assigned teaching function at any time and is, like the
supervisor, paid an additional stipend. Accordingly, I conclude that children's
center assistant supervisors are supervisors within the meaning of the Act.
Finally, Chairman Alleyne's proposed belated dissenting opinion is

unauthorized. I object to it.

Oerj;l.ou H. Cossack, Board Member

ORDER
The Educational Employment Relations Board directs that:
1. The following units are appropriate for the purpose of meeting and
negotiating providing an employee organization becomes the exclusive representative:
Unit A All certificated employees, including counselors, psychologists,
and teachers on special assignment; excluding children's center teachers,
children's center teacher assistants, children's center assistant
supervisors, K-12 and children's center substitute teachers, management,
supervisory and confidential employees.

Unit B Children's center teachers, children's center teacher assistants,
children's center assistant supervisors; excluding K-12 and children's
center substitute teachers, management, supervisory, confidential and

all other employees.
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2. Children's center assistant supervisors are not supervisors within the
meaning of Government Code Section 3540.1(a). '

3. Psychologists are not management employees within the meaning of
Government Code Section 3540.1(g) .

4. Within 10 workdays after the employer posts the Notice of Decision,
the employee organizations shall demonstrate to the Regiénal Director at least
30 percent support in the above units. The Regional Director shall conduct an
election at the end of the posting period if: (1) more than one employee
organization qualifies for the ballot, or (2) if only one employee organization

qualifies for the ballot and the employer does not grant voluntary recognition.

Educational Employment Relations Board

by

n e

Stephen Barber
Executive Assistant to the Board

3-92¢-77

Dated

-37-



STATE OF CALI FORNI A
DECI SI ON OF THE EDUCATI ONAL
EMPLOYMENT RELATI ONS BOARD

QAKLAND UNI FI ED SCHOCOL DI STRI CT,
Enpl oyer,

and

CHI LDREN S CENTER EMPLOYEES
UNI ON, LOCAL 2,
Enpl oyee Organi zation

and
Case Nos. SF-R-119
SF- R- 200
SF- R- 400

OAKLAND EDUCATI ON ASSOCI ATI ON, CTA/ NEA,
Enpl oyee Organi zation

and
EERB Deci si on No. 15
UNI TED TEACHERS OF OAKLAND,
AFT LOCAL 771, AFL-CIO
Enpl oyee Organi zation

and

OQAKLAND PERSONNEL AND GUI DANCE
ASSQOC! ATI ON,
Enpl oyee Organi zati on

N e e N N N N N N,

DI SSENTI NG _OPI NI ON

Regi nal d Al'l eyne, Chairnman, dissenting in part:

In this case, the Board decides that children's center teaching personnel should
not be included in a unit with teaching personnel and other certificated enployees in
the Qakl and public schools. |In the recent G ossnont 1case, the Board decided that pupil
servi ces enpl oyees, consisting of counselors, psychol ogi sts, school nurses, and social

wor kers, nmust be included in a unit with teachers and other certificated enpl oyees.

1EERB Decision No. 11, March 9, 1977.

2
See also Los Angeles Unified School District, EERB Decision No. 5, Novenber 24, 1976,
where counselors were included in a unit with other certificated enpl oyees.




| think that the Board's decisions in Gossnmont and this case cannot be reconcil ed.

Indeed, this case is a stronger case than G ossnmont in favor of a single integrated

unit.
Here, unlike in Grossnont, the disputed classifications are all teacher
classifications. | do not believe that teachers and non-teachers (&G ossnont) can

have a comunity of interest greater than the community of interest anong regularly
enpl oyed full-time teachers (Oakland). | think that, generally, the enpl oyment
conditions used in applying the statutory community of interest criterion should
be those having an effect on bargaining relationships. That is what the conmunity
of interest standard was intended to enhance. The Board so deternmined in the

3
Sweet wat er case, and so applied that standard in the G ossnont case, but departs from
both the rule and its application in this case.

In Grossnont, the Board focused on those criteria having a bearing on the

quality of the bargaining relationship, stating in part:

The four disputed personnel services classi+fications have many

things in comon with teachers and other certificated persons

included in the overall unit. All are required to attend

faculty and staff neetings. All receive the sanme fringe benefits,

i ncludi ng sick | eave, vacation and sabbatical |eave, holidays,

retirenent benefits, life, nmedical and dental insurance, vision

care and accidental death and disability insurance. All are
entitled to tenure.

All of these simlarities in enploynent conditions of pupil services enpl oyees and
other certificated personnel in the G ossnmont Union Hi gh School District exist in
respect to children's center certificated enpl oyees and other certificated unit
personnel in the Cakland Unified School District.

In finding a community of interest between pupil services enployees and ot her
certificated enployees in G ossnont, the Board also relied on the fact that the sane
certificated salary schedule existed for the two groups; that "all certificated

enpl oyees are evaluated pursuant to the Stull Act"; and that "while the credentia

3 .
See Sweetwater Union H gh School District, EERB Decision No. 4,
November 23, 1976, pp. 11-12




requi renents for teachers are different than those of other non-teacher certificated
enpl oyees, . . . they possess nore sinilar than dissimlar conponents.” The

concl usi on reached was that "any credential differences between teachers and ot her
certificated personnel are no greater than those between teachers thenselves or

bet ween the various pupil services classifications thenmselves." In this case, as in
Grossnmont, the disputed classifications are paid on the sane salary schedule (with the
exception of children's center teacher assistants who are paid on a different but
simlar salary schedule). Here, as in Grossnont, all disputed enpl oyees are eval uated
pursuant to the Stull Act. O the 122 teachers in children's centers, 111, or 91%
have the sanme teaching credential as K-12 teachers in district schools. The credentia

requi rements for children's center teacher assistants are different than those of

regul ar teachers, but children's center teacher assistants posseés a credential which
entitles themto give instruction and supervision to students in children's centers.4
In Grossnont, the Board relied heavily on interaction between the pupil services
enpl oyees and other certificated personnel in ordering a single integrated unit. In
this case, interaction is not as inmportant a factor since substantially different
enpl oyee classifications are not involved, as they were in G ossnont. In any case,
the record discloses that children's center teachers utilize the services of psychol ogists
and nurses enployed in the regular district schools and consult with regular teachers
on matters relating to the educati onal devel opnent of the children's center students.
Many children's center students attend class in regular elenmentary school
In this case, there is evidence of interchange between children's center enployees
and their counterparts in other district schools. Fully credentialled teachers have

transferred fromchildren's centers to regular schools and fromregular schools to

children's centers. Sone regular certificated teachers teach in children's centers

4
Pursuant to Ed. Code Section 16766, a teacher assistant is considered
to be enployed in a position requiring certification qualifications.



during the sumrer.

The decision of the Board, in favor of a separate unit of children's center
certificated enployees, is based chiefly on its contention that children's centers
are primarily child care centers and for that reason children's center teachers
do not share a community of interest with certificated personnel in the regular
school s, where the primary mssion is not child care but the education of children
| think this argunment is refuted by the record. There are few, if any, distinctions
bet ween the educational conponent of a kindergarten class in the regular public
school s and the educational conponent of the children's centers; and there is even
I ess of a distinction between the educational conponent in the children's centers
and the pre-school classroonms in the other district schools. For exanple, when
asked to describe the distinction between K-12 teachers and the children's center

teachers, the director of the children's center replied that:

The only difference | see is that the children's center
teacher, by and | arge, sees each parent at |east once a
day . . . has the opportunity to see the total child
develop . . . has nore help to provide this kind of service
to children because of our staffing structure.
Further, in this sane |ine of questioning:
Q Are children's center teachers expected basically
to performa different function than the function
perforned by teachers in grades K-12?
A | don't believe so.
It is undisputed that |ike kindergarten and pre-school children in other district
school s, the children enrolled in children's centers engage in activities to devel op
sensorimotor, perceptual discrimnation and | anguage skills
The najority opinion also relies on the fact of federal governnent funding for
the children's center prograns. | think that, in and of itself, federal aid has no
bearing on comunity of interest. The mgjority opinion does not state what

concl usi ons ought to follow fromthe fact that there is federal funding for

children's center prograns.



I also fail to see how the fact that the "children's center program is
predicated on certain parent financial requirements which are not applicable to
enrollment in the regular public schools of the district", relates to employment
conditions and, consequently, the EERA's community of interest standard.

Finally, the majority opinion states that children's centers are not located
on any public school sites. I find this fact irrelevant since it is unusual to
find any two or more public schools located on the same site. And, as the majority
concedes, some children's centers are located adjacent to regular district schools.

In sum, I believe that not all differences in employment conditions have a
bearing on the EERA's community of interest standard and that among those that do,
some have a more direct bearing than others. This is because of the differing
effect that different employment-conditions factors are likely to have on the
success of a bargaining relationship. Those employment conditions having a close
effect on the quality of collective bargaining—like the criteria used in Grossmont

and Los Angeles Unifie&Lshould be properly weighted as factors for consideration

in applying the community of interest criteria. Here, I think the Board uses

inappropriate criteria to reach an incorrect result.

bt -

Reginald Alleyne, Chairman

Dated: April 19, 1977

EERB Decision No. 5, November 24, 1976. 1In Los Angeles Unified, the
community of interest factors considered relevant were: '"qualifications, training
and skills, job functions, method of wages or pay schedule, hours of work, fringe
benefits, supervision, frequency of contact with other employees, integration with
work functions of other employees, and interchange with other employees."






