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COPINLON

On April 21, 1976, the Los R os Teachers' Association, CTA/ NEA (Associa-
tion) filed a request for recognition as the exclusive representative of all
certificated enpl oyees of Los Rios Community College District (District).1

1The Association requested recognition for all certificated enpl oyees of
the District including, but not [imted to the following: Colleges: 1nstruc-
tors full-tinme and part-time, counselors, college nurses, |ibrarians, division
chairpersons, department chairpersons, directors of athletics, financial aids
coordinators ( CRC, SCC), coordinator of special pro?rarrs - SCC, audio-
visual officer, work experience coordinator, college public information officer,
veterans affairs coordinator, coordinator-enabler for the handi capped, place-
nent specialist.
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On May 5, 1976, the Los Rios Col | ege Federation of'Teachers, Local 2279,
2

AFT/ AFL- Cl O (Federation) filed an intervention,

On June 7, 1976 the District notified the Educational Enployment Relations
Board (EERB) that it doubted that the Association represented a majority of
enpl oyees in an appropriate unit, that the Federation had intervened, and
that a representation el ectionwas requested. Al so on June 7, 1976 the Associ a-
tion requested a representation hearing. Ahearing was held on Septenber 1, 2,

3and 17, 1976.
LSSUES

There are several issues presented in this case: (1) whether part-tinme
instructors should be included in the sane negotiating unit as full-time
instructors; (2) whether day-to-day substitutes should be included in the
negotiating unit; (3) whether division chairpersons are supervisors; (4)
whet her athletic directors are managerial or supervisory enployees; (5) whet her
financial aids coordinators are managenent enpl oyees; (6) whether public infor-

~mation officers are confidential enployees; (7) whether summer school instructors
shoul d be included in the negotiating unit; and (8) whether the coordinator of
special programs is a managenent or supervisory enpl oyee.

DI SCUSSI ON
Los Rios Comunity Col lege District consists of three separate colleges:
Anerican River Collegewth a total enrollnment of approximately 16,000 students

(conti nued)

The Association's request for recognition specifically excluded the follow
ing: District: chancellor/superintendent, assistant superintendents, director
of personnel, director of planning and construction, admnistrative assistant-
studi es and insurance, admnistrative assistant-personnel, enployer/enployee
rel ations assistant, presidents, deans, associate deans, assistant deans,
director (head)-library services, admssions and records officer-CRC

bl

2 The unit sought by the Federation included, but was not limtedto, full-
tineinstructors, part-tineinstructors, counselors, librarians, financial aids
coordinators, placenent specialists, division chairpersons, departnent chair-
persons, audiovisual officers, directors of athletics, college nurses, veterans'
affairs coordinators, work experience coordinators, coordinators of SEecia
ﬁrograns, col I ege public information officers, and coordinators for the
andi capped.



at the main canpus in Sacranento and 1,200 students at its Placerville location;
Sacramento City.College with a total enrollment of approximtely 12,000 students;
and Cosummes River College with a total enrollnent of approximately 8, 000
students. The community col | ege programincludes a two year academ c transfer
programinto the university and state col | ege systems, a vocational education
programand certain comunity services and non-credit courses.

Part-time Instructors

The District urges the exclusion of part-time instructors fromthe negotia-
tingunit. TheDistrict's argunent is essentially three-fold: first, that the
| anguage of Section 3545(b)(1),? which requires that all classroomteachers be
included in the same negotiating unit was not intended by the Legislature to
apply to community colleges since comunity college teachers are referred to as
"instructors” or "faculty" but not as "classroomteachers"; second, that part-
time instructors lack a sufficient community of interest with full-tinme instructors
to be included in the sane negotiating unit; and third, that the inclusion of part-
time and full-time faculty in the same negotiating unit will inpede the efficient
operation of the District because the inherently divergent interests of these
two groups of enpl oyees necessarily provoke internal instability and strife.

The Associ ation and the Federation, conversely, urge that part-time faculty
be included with full-time faculty inasingle unit. The Association argues that
readi ng the | anguage of Sections 3545 (a) and 3545 (b) (1) together mandates t hat
the appropriate unit should be the "largest appropriate unit" and that part-tine
instructors share a comunity of interest with full-tinme instructors. The
Federation argues that part- and full-time instructors share a community of
interest and further contends that both are "classroomteachers” within the
neani ng of Section 3545(b) () because their functional relationship proscribes
any neani ngful distinction.

W conclude that a single unit conposed of both full-time instructors and
part-time instructors who have taught the equival ent of three or nmore of the |ast
Si X senesters is appropriate.

The District enploys approximately 740 full-time day instructors, 48 part-
time day instructors and 1100 part-tine evening instructors. Approximately 370
of the evening instructors are also full-tine day instructors for the District.

JAll statutory references are to the Government Code unless otherw se noted.
-3-



O the remaining 730 part-time evening faculty, 200 teach full-time in another
school district and approxi mately 530 have no other enployment -or have .additiona
non-teachi ng enpl oynent.

Afull-tinme teaching assignnent is 15 formula hours of instruction. One
formula hour is defined as one |ecture hour or one and one-hal f |aboratory hours.
Afull-time instructor must carry more than 60 percent of a full-tinme instructiona
load (more than nine formula hours) and work at |east 75 percent of the teaching
days in the school year. Awpart-time.instructor i s one who teaches .not nore than
60 percent of an instructional load or less than 75 percent of the days in a
school year.

The nomencl ature applied to comunity college faculty is confusing and over-
lapping. In addition to the part-tine/full-time distinction, comunity college
instructors are designated as either day or evening, contract, regular or
tenporary.

A day instructor may be either part-time or full-tine, contract, regular
or tenporary. Day instructors nornally teach between the hours of 8:00 a.m
and 5:00 p.m Monday through Friday, although some also teach during the evening
hours as part of their day assignment. There are approxinately 48 part-tine
day instructors; the remainder are full-tinme. The term"day instructor" appears
to be used nost frequently to designate full-tine contract or regular instructors.
An evening instructor also may be either part-time or full-time, contract, regular
or tenporary. Al but five or six of the evening instructors are part-time.
Evening instructors generally teach between the hours of 5:00 and 10:00 p. m
Monday through Friday and anytine on Saturday.

A contract instructor is a probationary enployee in the first two years of
enpl oyment with the district. Avregular instructor is a pernmanent enployee,

~generally full-time. Atenporary instructor is-afull- or part-time enployee
replacing an instructor who is on a long-termleave of absence, a long-term
substitute or a person enployed.in a special federally funded project. Tenporary
instructor is also used by the District to designate evening division instructors.

Wth mnor exceptions, all comunity college instructors are required to
hol d a community col | ege teaching credential. Approximately 80 to 90 percent of
the District's full- and part-tine instructors have a master's degree.

There are sonmewhere between 300 and 500 applicants for each full-tine posi-
tionin the district. Mny full-time day instructors had originally been hired
as evening instructors. Each college's dean of instruction, the appropriate
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di vision chairperson and perhaps division faculty representatives review the
applications and sel ect those persons they wish to.interviewindividually.
Apparent|y the division chairperson and faculty representatives interviewthe
applicants individually and conpile a reduced Iist of the top applicant or
applicants. This |ist, which designates a reconmended applicant, is forwarded
to the dean. The dean, inturn, interview the top applicant or applicants
and nakes a recomendation to the college president.

Hring of full- and part-tine evening instructors is also perforned essentially
at the individual college |evel by the college assistant or associate evening
col  ege dean. First preference for evening college instruction is given to day
instructors. All applicants for full-time day instructor positions are al so
asked to indicate if they are interested in part-tinme, full-tinme substitute or
evening instruction. Those interested in evening instructor positions are
requested to apply to the evening-.dean at the individual college canpus. It is
uncl ear on the record howvarious individuals are selected fromanmong the ‘applicants
for part-time evening positions. At |east one part-time person was screened
and sel ected through the same process utilized in selecting full-time faculty.

Ful | -tinme day and part-time evening instructors sign different enployment
contracts. The nost significant distinction in the contracts signed by part-
time instructors is that the offer of enploynent is dependent upon an enrol | nent
of at least 20 students at the end of the registration period for each class
offered. However, both testinony elicited at the hearing and the District's
Admi ni strative Regul ation 7131 provide exceptions to this requirement. The
vice chancel | or of personnel services testified that the 20 student requirenent
was not rigidly followed. District Admnistrative Regulation 7131 governing
class size states, inpertinent part:

3.0 Exceptions
3.1 Aclass that nmeets any of the follow ng exceptions
may be continued: courses required for graduation
courses required in amjor or in career subject
areas, courses offered irregularly based on enroll-

ment and need, conbined courses neeting at the sane
hour with the sane instructor

3.2 Exceptions to mninumclass size guidelines my al so
be based upon the following: limted classroomor
| aboratory facilities, canpus size and geographica
| ocation, experimental or pilot prograns, and statutory
and state regul ati ons mandating cl ass size.
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Many of the courses offered are taught in both the day and evening prograns.
Equal credit is given the same course whether it is taught in the day or evening
divisions. All instructors are expected to be equally prepared

The responsibility of both full- and part-time instructors is primarily
teaching assigned classes. In conjunctionwith this responsibility, both nust
prepare for classes, wite and grade exans, evaluate student projects, and
mai ntain and submt attendance records. Both are required to provide conference
time for students, although the requirement of one office hour per day does not
apply to part-time evening instructors.

Part-time day and evening instructors participate fully in the academc
senates at each college. Participationon faculty commttees i s expected but
not mandatory for full-tine instructors. Part-tine evening instructors may and
do serve on faculty committees; they have participated on advisory, affirnative
action, budget, curriculum commencement, art exhibit, and evening col |l ege
advisory commttees. Full-tine faculty are required to attend division and
department meetings, but are not penalized for failing to attend. Part-time
evening faculty are encouraged to, and do, attend these division and department
neetings.

Full-time day instructors report to and are eval uated by the division chair-
person. They may al so be eval uated by students and peers. At Cosummes and
Sacramento Gty Col | eges contract instructors are evaluated at |east once a
year and regular instructors are evaluated at |east once every two years. At
Anerican River College contract and regular instructors are eval uated every
other year. Part-tine evening instructors report to the assistant or associate
dean of the evening college. They are eval uated each semester during their
first year of teaching and annually thereafter. They are often eval uated by
the division chairperson on the sane forns used to evaluate full- and part-time
day instructors; they may al so be eval uated by a nenber of their departnent.
Part-tinme evening instructors who are also full-tine day instructors are not
separatel y evaluated for their evening work.

Wi | e Education Code Section 87449 delineates tenure rights, various
-.courts have rendered contradictory interpretations. The nmost definitive coment

A1 references to the Education Code contained in this Decision are to the
Reor gani zed Education Code as enacted by Chapter 1010, and anmended by Chapter 1011,
Laws of 1976, effective April 30, 1977.



regarding the tenure rights of part-tine evening faculty at the monent is that
they are ina state of flux. All certificated enployees are eligible for paid
industrial accident and illness |eave. While both full- and part-time instructors
are eligible for research grant leave it is unclear whether part-tinme instructors

nust be enployed full-tinme when they are actually on grant |eave. Full-time
instructors receive partially or fully paid sick, critical illness, exchange
teaching, sabbatical and conference attendance |eaves. Part-tinme instructors
receive pro rata paid sick | eave; some have received paid conference |eave
‘Unpai d long termpersonal, child care, educational inprovement and foreign

‘educational enploynent |eaves are available only to full-time instructors.
_ Medi cal and dental insurance val ued at approximately $900 per year is
provided only for full-time day and part-time day instructors who teach nore than

50 percent of a full-time |oad. However, at |east one part-time evening instructor
who taught nore than 50 percent of a full-time |oad has been awarded medi cal and
dental benefits. The District's grievance procedure is not available to part-
time evening faculty, nor are they entitled to a retention hearing.

The full-time day salary schedul e has five classes based on educationa
attai nment ° and 16 steps based on length of servicewith the District. The
part-time evening salary schedul e contains the sane five classes based on
educational attainment but only one step. Since 1968 the full- and part-time
sal ary schedul es have been related; part-time instructors receive roughly 78
percent of the first step of the full-time salary schedule. Full-time instructors
are paid on the first of each nmonth while part-tine instructors are paid on the
fifteenth.

Both full- and part-tinme day and evening instructors have the same library
cards and privileges. They request and sel ect textbooks in the sane manner.
They have the sane student assistance and supervise instructional assistants
intheir classes in the same fashion. All have equal access to audiovisua
facilities. They enjoy the sane parking facilities. Both have mail boxes,
al though in different locations. Both have |isted tel ephone nunbers, although
in separate directories. Full-time day instructors are provided with office
space; part-time evening instructors generally are not.

%U ass | (9070) : Those without a master's or equival ent degree.

(ass |: BAor equivalent plus 30 hours.

Cass I'l: MAor equivalent plus 24 hours.

Cass II1: M or equivalent plus 48 hours. .

Cass Il plus Doctorate: earned doctorate (appropriate Cass ||

step rate plus 10 percent of Step I, Qass Il1).
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Finally, the evening college curriculumand purposes at all three district
col | eges are substantially in accord with those of the day colleges. Specifically,
the 1976-1977 catal og of American River -College provides, in pertinent part,

Evening Col lege is an int%%gal part of the instructiona
programof Anmerican River College, providing quality
educational services at hours convenient for adults working
toward certificates and degrees or |ooking for self-enrichment.

The certificate of achievement and associate degree may both
be earned by evening attendance

Simlar sentiments are expressed in the Sacranento Gty and Cosummes River

Col I ege catalogs. An exam nation of the 1975-1976 Anerican R ver College class
schedul es discloses that of the 67 departnments offering courses, 52 departnents

of fered both day and evening courses. Four departnents offered only evening
courses: admnistration housekeepi ng managenent, behavioral science, construction
supervision and inspection, and dactylology. Eleven departnents offered only

day division courses: French, German, interdepartnental studies, interdisciplinary
studies, Italian, mlitary science, nursing, physical education-wonen, respiratory,
therapy, Russian, and Student governnent.

This is the first case involving comunity college certificated enpl oyees
to come before us.® Section 3545(a) provides:

I n each case where the aﬁpropriateness of the unit is an issue,

the board shal | decide the question on the basis of the comunity

of interest between and anong the enployees and their established

practices including, anong other things, the extent to which such
enpl oyees bel ong to the same enpl oyee organization, and the effect

8f %he flze of the unit on the efficient operation of the schoo
istrict.

, 6V% have previously debated the meaning of "classroomteachers" contained
in Gov. Code Sec. 3545(b)(1) of the Educational Enploynent Relations Act (EERA)
and the interplay between Secs. 3545(a) and 35456b)(1{. See Bel mont Unified
School District, EERB Decision No. 7, Decenmber 30, 1976, at pp. 3, 9-1Z and

T3 Pefaluma Oty El enentary and H gh School Districts, EERB Decision No. 9,
February 22, 1977, at pp. 2, 8-12 and 12-14; and Qakland Unified School District,
EERB Deci sion No. 15, March 28, 1977, at p. 24.
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Vi have previously indicated that we will take cognizance of National Labor
Rel ations Board (NLRB) cases, where appropriate, in determning comunity of
interest between and anong errployees.‘7 The |ead NLRB case- dealing with the unit
pl acenent of higher education faculty is New York University, 205 NLRB 4, 83 LRRM
1549 (1973). In that case the NLRB reversed its prior position and excluded
part-time instructors who were not enployed in "tenure track" positions. The
NLRB hel d that there were four factors which precluded any nutuality of interests
between part-tine and full-tine instructors: conpensation; participationin
university government; eligibility for tenure; and working conditions.

The NLRBnot ed t hat nost of thepart-tinmeinstructorsreceivedtheir primryinconeel sewhe
received no fringe benefits and were excluded fromthe faculty senate. They did
not participate in departnent decisions on appointnents, pronotions or tenure
they were not consulted on curricul umdevel opment, degree requirenments or depart-
ment chair selection. They had no voice in developing institutional policies,
nor were they obligated to engage in research, witing or other creative endeavors,
counsel students or participate in departnent and university affairs. Finally,
they coul d not achieve tenure under any circunstances.

The NLRB has strictly adhered to this approach in subsequent cases. See
Uni versity of San Francisco, 207 NLRB 12, 84 LRRM 1403 (1973); University of
Mam, 213 NLRB 634, 87 LRRM1634 (1974); and University of Vermont, 223 NLRB
47, 91 LRRM 1507 (1976).

W do not find this approach applicable. to the context of California's
conmuni ty col | ege system © The NLRB cases .deal with four-year universities

7Los Angel es Unified School District, EERB Decision No. 5, Novenber 24,
1976.

8See University of NewHaven, 190 NLRB 478, 77 LRRM 1273 (1971); and
Long Island University, 189 NLRB 904, 77 LRRM 1001 (1971).

9Thoughtful anal ysis of the policy inplications of the effect of the unit
structure on institutions of higher education has been largely confined to
four-year private universities. See Kahn, The NLRB and H gher Educati on:
The Failure of Policy-Mking Through Adjudication, 21 UCL A L Rev. 63 (1973).




whi ch pl ace an enphasis on research and witing not found in the conmunity coll ege
system The commnity colleges are primarily teaching institutions which offer
instruction through the second year of coIIege.lOIn fact, while the Education
Code specifically authorizes research conponents for both the state.college and
university systens, there is no such authorization for the comunity colleges11

Ve find significant distinctions between the facts in this case and those
in NewYork University. Unlike NewYork University, the conpensation of part-
time faculty here is directly related to that of full-tinme faculty. While part-
time faculty do not receive additional conpensation for [ongevity of service, they
do receive additional conpensation for increased educational attainment in the
same way as full-tinme faculty. In addition, part-time faculty participate in
the faculty governance functions of the colleges in the sane manner as ful |l -
time instructors by serving in the faculty senates and on various advisory
commi tt ees.
_ The question of tenure rights of part-time community college instructors,
a factor heavily relied upon by the NLRB, is one which the California courts
w il ultimtely have to resolve. The nost recent published decision, specifically
affecting Los Rios Community College District, accords -tenure to a part-tine
instructor.12 However, |ike Balenv. Peralta Junior College D strict,lJ t he
only case on the tenure issue to yet reach the California Supreme Court, the
Court held that the 1967 and 1972 amendnents to the Education Code* coul d not
be applied retroactively to deprive a part-tinme instructor of eligibility for
tenure. Qher court decisions subsequent to Bal en have both awarded and deni ed

10See Ed Code Sec. 66701.

A 1lSee Ed. Code Sec. 66000 et seq., known as the Donahoe H gher Education
ct.

12
Amnette-M—Pbegtowv. FhreBoardof-TFrustees, tosRr-os—Commnt-yCoH-ege
District et al., 69 Cal.App.3d (1977).
B3 11 Cal.3d 821 (1974).

14See Ed. Code Sec. 87482.
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tenure to part-time instructors.-15 The uncertainty presently existing on this

i ssue precludes us fromaccording tenured status any controlling weight in reaching
our decision about the comunity of interest of these enployees. [If anything, the
viabl e possibility that part-time instructors may ultimtely and unequivocal |y
attain tenure rights argues for their inclusion in the sane unit as full-tine
instructors. Moreover, tenure is but one factor for consideration in determning
comunity of interest.

Finally, while differences do exist in the working conditions of full-
and part-time instructors, their job duties and responsibilities are virtually
identical. Inmany cases, both teach identical courses; both counsel students
in the sane fashion. Both are evaluated in a simlar fashion, oftenby the
sane peopl e, and enjoy many of the same benefits and privileges. Mny of those
fringe benefits not sharedwith full-tinme instructors are legitimtely the
subj ect of negotiations. Moreover, while sone of the part-time instructors
have their primry enploynent relationship el sewhere, many have their prinary
enpl oyment with the District either as full-tine instructors or solely as
part-time instructors. 16 Ve do not believe that the mere fact that sone part -
time instructors are enployed el sewhere, standing al one, negates their interest
in those matters within the scope of representation at this District for the
time they are enployed by the District.

W are mindful, however, that including in the negotiating unit persons
with only a passing interest in community college teaching would |ikely be
disruptive. \hile nost jurisdictions have approached this ticklish probl emby
| ooking to the percentage of full-time hours taught by part-tine faculty. 1717

L5 Conpare Ferner v. Harris, 45 Cal.App.3d 363 (1975); Coffey v. Governing Board
of San Francisco Community College District, 66 Cal.App.3d 977); Californra
Teachers ASsociation v. Santa Monica Community Col lege District, L. A Counfy
Supertor Court, Case No. C169 979, February 7, 1977, and Peral ta Federation of
Teachers v. Peralta Community College District, 69 Cal.App.3d 281 (19/7).

, The record does not disclose how many of the approximately 530 part-tinme
instructors who have no other enployment or have additional non-teaching enpl oynent
fall into which category.

USee Communi ty Col | ege of Philadel phia, 7 Paper 116 (1976); OSEAv. Eastern
Oregon State ColTege, 1 Ore PECBR681 (1976).
-11-




It has not been a particularly satisfying solution. Rather, we think that
persons who continual |y, semester after semester, teach in the comunity

col | ege have denonstrated their commtment to and interest inits objectives.

I't seens unlikely that persons who have only a mnimal interest in the comunity
collegew || continually seek or obtain enploynent there. Accordingly, we
include in the negotiating unit only those part-tine instructors who have taught

-the equivalent of three or nore senesters during the |ast six semesters

inclusive.18

Wi | e we have concluded that full-time and part-tine instructors possess
a comunity of interest which mndates their inclusioninasingleunit, we
nust al so consi der whet her either the established practices of these enpl oyees
or the efficient operation of the district woul dwarrant a contrary concl usi on

Since the meet and confer sessions of the 1968-1969 school year, proposals
have been of fered by the CEC on behal f of part-tine instructors. Furthernore,
the salary of part-time faculty has historically beenrelated to that of full-
time faculty. Thus, while we have previously held that we would give little
wei ght to the established practices of enpl oyees which antedated the passage of
t he EERA. 19 that evidence offered supports the inclusion of part-tinme faculty
inasingleunit with full-tinme faculty. '

Finally, we findw thout merit the District's argunent that a single unit
conposed of both full- and part-tine faculty would inpair its efficient opera-
tion because of the inherently divergent interests of these two groups of
enpl oyees. As we have previously set forth, we think their simlarities far
outwei gh their differences. Mreover, the trend toward prescribing a unit
criterion which specifically countenances the efficient operation of an enpl oyer
I's general |y understood to be designed to avoid excessive fragmentation of
units. 20 No evidence was offered with respect to the inefficiency of a single
unit. The evidence offered related to community of interest, which we have
found supports the single unit.

T0 ’
“*See Board of Trustees. University of Missachusetts, 3 Mass LC 1179 (1976)-
19
Sreet-water—ontorrHrgh-Sehoot—Brstr+cts EERB Decision No. 4, Novenber 23,
1976. ‘

20
See Shawd. Cark Jr . Determnation of Appropri ate Bargai ni ng Units in
he Pl)Jb|iC Sector: Legal and Practical Problens, 51 Ore. L. Rev. 152
1971) .

t
(
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Day-to-Day Substitutes

The District seeks to exclude day-to-day substitutes fromthe negotiating
unit. The positions of the Association and Federation are uncl ear fromthe
record; neither offered any evidence to rebut the District's contention or any
post-hearing argunent on this issue although they petitioned for "all certifi-
cated enpl oyees." & conclude that in this case day-to-day substitutes shoul d
be excluded fromthe negotiating unit.

The testinony does not augnent District Regulation 5162, which defines a
day-to-day substitute as "one who is enployed to fill the position, on a day-
to-day basis, of aregular or contract or tenporary enployee who i s absent from
service." Day-to-day substitutes do not receive any |eave benefits, nor do they
receive retirement benefits. They are not assigned office space, are not pro-

vi ded secretarial assistance, are not required to keep office hours, and are
not required to attend division or department meetings. They are not formally
eval uat ed.

There was no evidence offered about the frequency of their enployment
nor their interactionwth any other unit personnel. In these circunstances
there is no evidence which woul d support their inclusion in the negotiating unit.

21

Di vi si on Chai r persons
The District contends that division chairpersons are supervisors and shoul d
be excluded fromthe negotiating unit, while both the Association and the Federa-
tion woul d include them
W agree with the District that division chairpersons are supervisors within
the meaning of the Act and shoul d be excluded fromthe negotiating unit.

| :

There are 31 division chairpersons in the District. Each college has one position
titled "division chairperson/counseling;" inaddition, Sacranento Gty College has 11
teaching division chairpersons; American River College has 10 teaching division
chai rpersons; and Cosummes River Col | ege has seven teaching i vision chairpersons.
Chai r persons wor k approxi mately seven hours a day. Between 60 and 90 percent of
their timeis assigned to performng admnistrative duties; the remainder is
spent teaching or counseling. They are paid on the regular faculty schedule plus
an annual stipend of between $1,957 and $2,260. They work five days a year nore
than regular faculty.

2ot Belnont B enentary School District, supra;, Petaluma City El enentary
and H gh School Drstricts, supra ; and Oakland Unified School District, supra.
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Each col I ege is headed by a president, to whomthe dean of instruction and
the dean of student personnel services report. At American River College, the
10 teaching division chairpersons report directly to the dean of instruction;
the one chairperson/counseling reports to the associate dean of counseling and
adm ssions, who in turnreports to the dean of student personnel services. The
11 teaching chairpersons at Sacranento City College and the seven at Cosummes
River College report to the associate dean of instruction, who reports to the
dean of instruction; the one counseling chairperson at each college reports
directly to the dean of student personnel services.

Division chairpersons are selected by the president of each college froma
list submtted by the division faculty. The president may reject all of the
nom nees; at |east one president has done so in one division. Chairpersons serve
for a three year termand may be reappointed. District policy does not require
that they hold a supervisory credential; however, Sacranento City requests that
they have a supervisory or administrative credential and American River requires
that all chairpersons except counseling have a supervisory credential

Chai rpersons are not permtted to belong to the faculty senates. They
bel ong to the col | ege division council, conposed of all division chairpersons
and chaired by the associate dean of instruction. The council neets at |east
every two weeks to discuss the instructional prograns.

Chai rpersons participate on faculty selection conmittees. The commttee
screens, interviews and recommends applicants to the dean of instruction. Chair-
persons may reconmend termnation or transfer of faculty; however, the recommendations
are not always followed. They are responsible for forwarding faculty eval uations
to the dean of instruction. Faculty may be eval uated by their peers, students,
department heads or division chairpersons. Chairpersons are responsible for
resol ving disciplinary problenms. Under the District's existing grievance procedure,
grievances are filed in the first instance with the chairpersons, who maintain
the records of the grievance process. Chairpersons are responsible for faculty
attendance and forward attendance fornms to the dean of administration. They
may recomrend | oss of pay for unexcused faculty absences. They determ ne when
a substitute is required and select the substitute.
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Chai rpersons are responsible for coordinating the division's curricul um
They assign classes through consultationw th the faculty. They assign class-
roomand |aboratory facilities to instructors and determne the appropriate
class size. In conjunctionwth the dean or associate dean of instruction
they determne the nunber of sections or classes to be offered. They neet with
evening faculty to assure that conparable day and evening courses correspond
In content.

Chai rpersons are responsible for the preparation and disbursenment of the
division's budget. Wile the recommended division budget may be reviewed and
nodi fied, apparently by both the dean of instruction and the budget commttee,
there is very little reviewof expenditures approved by chairpersons. Chair-
persons allocate funds for supplies, travel and equipnent; they may transfer
funds fromone category to another. \hile only the superintendent of the
District may authorize out-of-state travel and only the college president nay
authorize travel nmore than 100 mles fromthe college, all travel requests
nust be initially approved by the chairperson. Chairpersons al so authorize
al | purchase orders, supply requests, tinme sheets and pay vouchers.

|

This is the first case in whichwe have applied Section 3540.1(m of the
22

Act, which defines supervisors, to certificated community college enpl oyees.
This definition as applied to certificated col |l ege enpl oyees nust be viewed
inlight of long-standing traditions of collegiality and shared authority within
institutions of higher education.23 In the instant case, however, it is clear

22Section 3540.1(m states:

' Supervi sory enpl oyee' means any enpl oyee, regardless of
job description, having authority in the interest of the
enpl oyer to hire, transfer, suspend, lay off, recall,
-pronote, discharge, assign, reward, or discipline other
enpl oyees, or the responsibility to assignwork to and
direct them or to adjust their grievances, or effectively
recomrend such action, if, in connectionwth the foregoing
functions, the exercise of such authority is not of a
nerely routine or clerical nature, but requires the use of
I ndependent | udgment.

2 Conpare Rosemary Hill College, 202 NLRB 1137, 82 LRRM 1768 (1973);
Syracuse University, 204 NLRB 1144, 83 LRRM 1716 (1973); and New York Uni versit
supra wi th Renssel aer "Pol ytechnic Institute, 218 NLRB 1435, 89 [LRRM1844 (1975{

al rTei gh Dickinson University, 205 NLRB 673, 84 LRRM 1033 (1973)
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that their job duties require an allegiance with the admnistration not required

of other faculty. They are selected by the admnistration, ratherzihan el ected
&

by the faculty to serve as its spokesperson to the admnistration. They are

pai d a substantial stipend in addition to their regular salary.

Chai rpersons exercise substantial control over critical aspects of faculty
teaching responsibilities. They alone determne class size and |ocation. Their
approval is required for travel, supplies and absences fromassigned duti es.

They are the first step in the grievance procedure and responsible for maintain-
ing the records of grievances and attendance. They are precluded fromparticipation

inthe faculty senate.

Under the meet and confer provisions of the Wnton A@tzs chai r per sons wer e
represented by the Certificated Enpl oyees Council (CEC). Prior to the passage

of the EERA, no criteria or procedures for determning appropriate units existed.
Furthermore, the EERA explicitly defines supervisors, which the Wnton Act did

not. Thus, the relevant section of the EERA to be applied in instances where
supervisory status is at issue is Section 3540.1(m). In these circumstances and
given the clear exercise of supervisory authority by chairpersons, we do not
view the prior representation of chairpersons by the CEC as dispositive of
their unit placement.

: :

The District argues that athletic directors are managerial or supervisory
empl oyees and therefore seeks to exclude themfromthe certificated unit. Both
the Association and Federation seek to include themin the unit. We conclude
that athletic directors are supervisors and should be excluded fromthe unit,.

There are three athletic directors in the District. The athletic director
at American River College is a full-time position. At Sacramento City and
Cosumes River Colleges the position of athletic director is combined with that
of division chairperson/physical education.

Athletic directors are responsible for the intercollegiate athletic program
They coordinate the sports programby establishing schedules for the various
sports, assigning facilities, assigning the coaching staff, ordering supplies,

24See New York University, supra; Yeshiva University, 221 NLRB 1053
91 LRRM 1017 (1975).

. i5FornerIy, Ed. Code Secs. 13080 et seq., repeal ed by Stats 1975, Ch. 961,
c. 1.

26See Sweet wat er Uni on Hi gh School District, supra; and Los Angel es Unified
School District, EERB Deci si on No. 5, Novenber 24, 6




devel opi ng the budget, coordinating the canpus programw th the other colleges
inthe state involved in the sane sports |eague, enforcing the rules and

regul ations of the athletic program and making travel arrangenents for students
involved inintercollegiate sports. Athletic directors allocate the budget to
the various sports activities and may nake sone .direct purchases fromoutside
suppliers of their choice wthout reviewby others.

Athletic directors interviewthe candidates for coaching positions and
make recommendations regarding hiring to the dean; the recomrendations are
generally followed. They may recommend term nation of an enpl oyee through the
eval uation process or grievance procedure. The athletic director of Anerican
River Col | ege may determ ne whether a coach should continue with a particul ar
sport, be transferred, be pronoted or be relieved of his coaching duties.

These decisions are not generally independently reviewed. Athletic directors
at all three colleges are involved in the first step of the grievance procedure.

Athletic directors assignwork to and develop the class and coaching
schedul es of the coaches. Such assignnents are generally adopted by the super-
vising dean wi t hout independent investigation. The athletic director also
schedul es the extra coaching assignnents of the coaching staff. Inthis
connection, the athletic director can allocate a fixed anount of overtine hours
among the various coaches.

Athletic directors attend supervisory meetings conducted by the dean of
student personnel services. They also neet together to set up rules and regul a-
tions by which they operate the various athletic programs. In additionto
these meetings, the athletic director may require the coaches reporting to him
to attend special neetings he may call.

Athletic directors possess a standard teaching credential and do not have
an admnistrative credential. All three athletic directors are paid on the
faculty salary schedule plus the division chairperson stipend.

Athletic directors clearly act in a supervisory capacity. They effectively
recommend the hiring, firing and discipline of unit enployees and are the first
step in the grievance procedure. They nake coaching assi gnments which are
general |y not subject to further review.

Accordingly, we conclude that athletic directors are supervisors within
the neaning of the EERA and shoul d be excluded fromthe negotiating unit at issue.
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Fi nanci al Al ds_Coordi nat or

The District seeks to exclude financial aids coordinators fromthe unit as
management enpl oyees. Both the Association and the Federation woul d include
this classification. W conclude that financial aids coordinators are not
manageri al enpl oyees and shoul d, therefore, be included in the negotiating unit.

There are three financial aids coordinators in the District, one at each
college. Inaddition, aDstrict coordinator of financial aids and a vice
chancel l or are responsible for the overall coordination of the various financia
aid programs. Financial aids coordinators are paid on the admnistrative salary
schedule. The financial aidprogramis funded through a conbination of state,federa
and local funds. The annual financial aids budget is approxinately one hal f
mllion dollars at Cosummes River College and one mllion dollars at American
River College. Financial aids coordinators distribute these funds to eligible
students in accordance with the rules and regul ations of the funding sources.

The financial aids coordinator initially prepares a budget which is subject
to several levels of reviewat the college level, first by the associate dean
of special programs, then by the dean of student personnel services, the
associ ate dean of admnistration and finally, the college president.

Financial aids coordinators nust keep abreast of the various federal
state and | ocal prograns which provide financial assistance funds in order to
ensure that proper application for available funds is timely made. They nust
conply wi th extensive rules and regul ations both in soliciting and distributing
funds. They meet regularly with the district coordinator of financial aids to
update the District's regulations. At these neetings individual coordinators
may reconmend progranms for adoption; they have no authority either individually
or collectively to adopt federal or state sponsored special prograns.

Ininterpreting Section 3540.1(g) of the EERA?7 whi ch defines managenent
enpl oyee, we concluded that a person nust possess both of the functions delineated

27
Cov. Code Sec. 3540.1(g) states:
' Managenent enpl oyee' means an%/ enPI oyee in a position having
significant responsibilities for fornulating district policies
or admnistering district prograns. Mnagenent positions shall
be designated by the public school enployer subject to review
by the Educational Enploynent Relations Board.
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in that section in order to be excluded fromnegotiating rights as a managenent
enpl oyee. ““ In the instant case, financial aids coordinators possess neither
function. W conclude that they are not managenent enployees within the
meani ng of Section 3540.1(g).

Wil e the record establishes that financial aids coordinators participate
I n discussions where policy alternatives are apparently aired, we do not view
such participation as equivalent to possessing "significant responsibilities
for formulating" that policy. Mere participation, even on aregular basis,
.does not vest the participant with significant responsibility.

Nei ther do financial aids coordinators have significant responsibilities
for admnistering district programs within the neaning of the EERA It appears
that their admnistrative duties consist primarily of assuring conpliance with
vol um nous and detailed instructions prepared by the various funding sources
and subject to regular and rigorous review. They apparently possess no dis-
cretion to deviate fromDistrict policy.

Accordingly, we conclude that financial aids coordinators are not manageria
enpl oyees within the meaning of the EERAand shoul d be included in the negotiating
unit.

Public Information Oficer

The District seeks to exclude the canpus public information officers from
the unit as confidential enployees. The enployee organizations seek their
inclusioninthe unit. W find their responsibilities do not render them
confidential enployees.

Each col | ege enploys a full-tine public information officer who reports
directly to the college president. The district also enploys an admnistrative
assi stant/ management information who reports directly to the chancellor and
serves as the public information officer for the district.

The canpus public information officers act as each president's comuni ca-
tions officer to the canpus and conmmunity and assi st with intercanpus
communi cations necessary for the day-to-day operation of the colleges. Each
col l ege public information officer is primarily responsible for releasing
"news events, comng events, acconplishnents of students and staff, and ot her
matters of interest on their respective canpuses...."3030

28Lonpoc Uni fied School District, EERB DecisionNo. 13, March 17, 1977.

29See Eastern Canera and Photo Corp., 140 NLRB 569, 52 LRRM 1068 (1963).

30155 Ri0s Communi ty Col I ege District Admnistrative Regulation 1111.
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The public information officer attends admnistrative council meetings
with admnistrators and the adm ssions officer (at Cosurmes River Col | ege)
or the various deans (at American River and Sacranento Gty Colleges). The
primry purpose of these neetings is the dissemnation of information from
the chancellor's neetings and discussion of canpus regulations. On occasion
enpl oyer - enpl oyee relations of an unspecified nature are discussed. The canpus
public information officer may also attend district-w de meetings chaired by
the chancellor, but nothing in the record indicates that matters concerning
enpl oyer - enpl oyee relations are discussed at these neetings.

At Anerican River College, the president has on occasion discussed dis-
ciplinary actions with the public information officer in order to ascertain
his opinion of faculty reaction. The president has al so discussed grievances
with the public information officer. The president of Cosumrmes River College
intends to meet regularlywith his public information officer to discuss such
matters as negotiations, grievances and strike plans. However, the president
was not at the time involvedwith District negotiations and testified that
such plans for his public information officer were for some time inthe future
and had not yet become a regular practice. Through attendance at various
adm ni strative nmeetings, and in service as an aide to the president, the public
information of ficers are sonetines privy to information which the District
woul d not want released to enpl oyee organi zations.

Governnent Code Section 3540.1(c) defines a confidential enployee as one
"...who, intheregular course of his duties, has access to, or possesses
information relating to, his enployer's enployer-enpl oyee relations.” Confidentia
enpl oyees are not enployees within the meaning of the EERAand are thus precluded
fromexercising the rights granted by the Act to other enployees.® Since exclusions
froma broad grant of rights by the legislature nmust be strictly construed,
we view the language of Section 3540.1(c) narrowy.

31Gov. Code Sec. 3540.1(3).

2City of National Cityv. Fritz, 33 Cal.2d 635 (1949); Valdez v. Federal
Mitual Insurance Co., 272 Cal.App. 2d 223, 77 Cal.Rptr. 411 (1969).
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In order to be designated as confidential, an enployee nust function in that
33

capacity for more than a "fraction" of the tine. Further, where an enpl oyee
I's not presently engaged in duties warranting exclusion fromthe unit as

confidential, but nerely face§4that possibility in the future, the enployee
w |l be-ncluded in the unit.
~ There is no mention of any responsibility even arguably within the anbit

of enployer-enpl oyee relations contained in the job description of public
information officer. The mere assertion that the president of one college has
elected to utilize the public information officer as a "sounding board" does
not invest the public information officer with job responsibilities of a
confidential nature. Mbreover, since negotiations occur on a district-w de
basis, articulation of the District's position nust necessarily be performed
at the District level rather than at the canpus |evel by the public information
of ficer

In sum the evidence does not convince us that the public information
officers at the canmpus shoul d be designated confidential enployees. While at
times these individuals my have tangential contact with certain confidentia
matters concerni ng enpl oyer-enpl oyee rel ations, the evidence suggests that the
bul k of the public information officer's tinme is spent on the accumul ation,
preparation and dissemnation of information to the public concerning canpus
events at each of the colleges. W therefore include such persons in the

unit.
DI SSENT

Summer_School I nstructors
| disagree with the majority's exclusion of the classification of sumer
school instructors fromthe negotiating unit. The factors relied upon by the
majority to exclude summer faculty are almost uniformy true of those part-tine

3See Meramec Mning Conpany. 134 NLRB 1675, 49 LRRM 1386 (1961): Swift &
Company, 129 NLRB 1391, 47 LRRM1195 (1961) . -

gpe Ameri cam Radi ator and Standard Sanitary Corp.. 119 NLRB 1715, 1719,
41 LRRM 1416 [1958).
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faculty we have included inthe unit. As the majority notes, summer faculty are
sel ected by the dean of the evening college, just as are part-time evening faculty.
Simlarily, first preference is given to those who teach full-tine during the
academ ¢ year. Second preference is given to "off-canpus" (i.e. evening division)
faculty. In fact, when asked how summer session instructors were recruited, the
vice chancel | or of personnel testified, "Very simlar fashion as to the Evening

Col  ege instructors...."

The enpl oynent contract signed by summer session instructors is virtually
identical to that signed by part-time evening instructors. The district policy
regarding exceptions to the 20 student m nimumcontained in both contracts is
equal |y applicable to sunmer and evening courses. Like evening instructors,
sumer faculty sign a newcontract for each termenployed. Further, the majority's
assertion that "summer session instructors have no expectation of future enpl oynent
as summer session instructors" is contradicted by the faculty manuals. The
American River College Faculty Manual cogently states:

... The [American River College] day instructor who has taught
summer session at least five hours a week (semester basis) in tw
consecutive sumrer sessions drops to the |owest recruitnent priority
for one sumer.

Asimlar statement is contained in the Cosumes River College Facul ty Handbook
Such statenents are obviously unnecessary unless faculty regularly seek to teach
sunmer courses. Furthernore, a conparison of the regular day 1975-1976 faculty
directory wth the 1976 summer session schedule at Anmerican River College reveals
that approximately 110 of the 203 summer session instructors were day faculty.
This | eaves undocunented the number of summer session faculty drawn fromthe
group gi ven second preference in enpl oyment, part-tinme evening faculty.

It is also true, as themgjority notes, that the sumrer session salary is
related to the regular day salary schedule. In fact, sumrer faculty are paid
fromthe evening col | ege salary schedule. They receive 93%percent of the first
step of the full-tinme salary schedule. Like part-time evening instructors, they
are paid on the 15th of each nonth.

35
| have taken official notice of the 1976 summer class schedul e directory.

-99-



Li ke the evening program sunnier school is an integral part of the District's
educational program The Sacramento Gty College Catal og states, "A bal anced
of fering of Qunnier Session classes, both-day and evening, enables students to
accel erate their academc prograns or to satisfy course or curricul umprerequisites.™
Simlar expressions are contained in the catal ogs of the other two colleges. A
conparison of the 1975-1976 American River College class schedules with the 1976
summer school offerings discloses that of the 67 departments offering courses
during the regul ar academ c year, 44 offer sumrer school classes. There was no
depart ment whi ch of fered only sumrer school courses.

Accordingly, | would include the classification of summer school instructors
in the negotiating unit. ="

Coordi nator of Special Prograns

| also disagree with the majority's finding that the coordinator of specia
programs is a supervisory enployee. | would find this person to be a manageria
enpl oyee

The coordinator of special programs, a position which exists only at
Sacramento Gty College, is responsible for the Educational and Qpportunity
Prograns and Services (EOPS), which apparently include a Col | ege Awareness Program
an Al pha or ex-felon Program a tutorial programand an Gak Park Qutreach Center
EOPS are apparently funded primarily by the state pursuant to a 1969 statute;
however, the Col |l ege Awareness Programis funded by the District. Al though the
programis not district-wide, all students in the district may avail thenselves
of EOPS funds. The programis designed to recruit and retain educationally and
financial |y di sadvantaged students. Its annual budget is approxi mtely $375, 000.

The coordinator of special progranms designs a program prepares the applica-
tion for state funds in accordance with the objectives of the program and
directs the expenditure of those funds. |

Wi | e the dean of student personnel services, to whomthe coordinator of
special programs reports, reviews both the programs and the budget, disagreenents
bet ween the dean and the coordinator are apparently resolved by the college
president. The coordinator of special programs apportions the budget between
payment to recruited students directly for books and subsistence, student tutors
and counsel or-ai des, and clerical support. There are state-w de financia

36

v'SEe Be+nUnf-Ekenenfary“Schouf*BrstrftTT sr¢ﬂ1rat pp. 13-15.
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eligibility requirenents for recruited students. The coordinator of specia
prograns applies the eligibility requirenents and sel ects fromanong possible
students; his selections are not reviewed.

The coordinator of special prograns supervises eight classified enployees:
one coordinator and assistant of the Al pha (ex-felon) Program three student
personnel assistants, and three clerical enployees. Inaddition, there are
approxi mately four part-tine student enpl oyees who work about 15 hours a week
who report to the coordinator of special programs. While the coordinator of
speci al programs discusses the work performance and any probl ens of those who
report to himwth the dean of student personnel services, the coordinator
ordinarily handl es these matters, including disciplinary action, w thout prior
reviewby the dean. Qher enployees, such as the work experience and veteran
affairs coordinators, included by agreement of the parties in the unit, possess
simlar authority over persons who report to them

Al of the non-student enpl oyees, not just the clerical enployees, under
the authority of the coordinator of special programs are classified. There is
no evidence that this person exercises any supervisory authority over certificated
enployees. | find it extrenely disconcerting that the majority casually excludes
fromthe certificated unit as a supervisor a person whose only authority is over
classified enployees. This is particularly true here where there is clear
evi dence that the coordinator of special programs is a managerial enployee.

The coordinator of special programs possesses both of the criteria enunciated
in Section 3540.1(g) of theEERAand should, therefore, be excluded fromthe
negotiating unit as a managenent enpl oyee. The coordinator of special progranms
has significant responsibility for fornulating the policy for the educationally
and financially disadvantaged program He establishes the policy and articul ates
its dimensions; hisrole is essential to the pronulgation of the policy.

In addition, the coordinator of special programs has significant responsi-
bility for admnistering the program He apportions the budget with little or
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no direction fromhis superiors; his selection of eligible participants in the
programis not reviewed.

Accordingly, | would exclude the coordinator of special prograns fromthe
negotiating unit as a managenent enpl oyee.

i Cosnet

eyiJerilouH. Cossack, Member

Coordi nator of Special Prograns

The District seeks to exclude the coordinator of special programs fromthe
unit as a management enployee or, in the alternative, as a supervisory enpl oyee.
The Associ ation and the Federation woul d include the positionin the unit. W
concl ude that the coordinator of special prograns should be excluded fromthe
unit as a supervisory enployee within the meaning of Governnent Code Section
3540. | (m. Having so concluded, we need not determne whether he i s a nanagenent
enpl oyee wi thin the neaning of the EERA 1

The position of coordinator of special programs exists only at Sacranento
Gty College. The coordinator of special prograns devel ops educational opportunity
programs, prepares an application for programfunds, submts the application for
funds and directs the expenditure of those funds. He reports to the Dean of
Student Personnel Services at Sacramento Gty College. Eight nonstudent enployees
report to the coordinator of special programs, a coordinator and an assistant
coordinator of the ex-offender program three student personnel assistants, and

Loee Lonpoc Unified School District, n. 24 and acconpanying text, EERB
Deci sion No. I3, March 17, 1977/.
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three clerical enployees. |In addition, four student enployees report to the
coordinator of special programs. They are student directors of tutoria

centers evho work about fifteen hours per week. ,

The coordinator of special prograns directs all of these enployees. In
respect to the nonstudent enployees, the coordinator of special prograns exercises
i ndependent judgnent in hiring by selecting froma list of qualified applicants
the name of a person to recommend to the President of the College. The four
student enployees are finally selected by the coordinator of special prograns
with the assistance of a student selection commttee. He also has the authority
to reprimand and discharge student enpl oyees.

Government Code Section 3540.1(m defines supervisory enpl oyee as:

any enpl oyee, regardless of job description, having
authority in the interest of the enployer to hire,
transfer, suspend, lay off, recall, pronote, discharge
assign, reward, or discipline other enployees, or the
responsibility to assignwork to and direct the, or to
adj ust their grievances, or effectively recommend such
action, if, in connectionwth the fore?oing functions,
the exercise of such authority is not of a nerely routine
or clerical nature, but requires the use of independent

j udgment .

Vi have decided in previous decisions that the satisfaction of any one of
the criteria listed in Government Code Section 3540.1(m is sufficient to make
an individual a supervisor under the EERA.

Since the coordinator of special prograns directs enpl oyees, nakes effective
recommendations on the hiring of enployees and has the power to discharge some
enpl oyees, all of which authority is exercised "in the interest of the enployer,"”
nore than one of the statutory criteria for supervisor is satisfied.

“I'n relying upon the extent to which the coordinator of special prograns
directs enpl oyees, we do not rely upon his direction of clerical enployees,
since the record does not indicate whether they receive any nore than routine
clerical directions.

SSweet wat er Uni on H gh- School District, EERB Decision No. 4, Novenber 23, 1976;
San Diego Unified School District, EERB Decision No. 8, February 8, 1977; Q(akland
Unified School District, EERB Decision No. 15, March 28, 1977.

[”Thefacp that the coordinator of special prograns is a certified enployee
and the supervised enpl oyees are not, is immaterial. Gov. Code Sec. 3540.[(m)
only requires the supervision "in the interest of the enployer" of "other enployees."'
See Boston Heral d-Travel er Corp., 70 NLRB 651, 657, 18 LRRM1429, 1430 (194n§
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Sunni er Session Instructors

Approxi mately 600 sumrer session instructors are hired by the District to
teach the sunnier session. The two enpl oyee organizations seek to include sumrer
session instructors in the overall unit. The District opposes their inclusion

Summer session instructors are recruited primarily fromthe regular full-
time staff and secondarily fromwhat was described by a witness for the District
as "wal k-ins." Summer session instructors are selected by the Evening Col | ege
Dean and report to the Associate or Assistant Dean of Evening and Sumrer Session.
They are hired on a one-sumrer basis and sign contracts with the District each
summer they work. Their positions are dependent on sufficient student enrollnent.
If the enrollnent in the sunnier session class is less than twenty, the class is
cancel led and the instructor is not paid. Thus, summer session instructors have
no expectation of future enploynent as summer session instructors.

The sunnier session salary schedule is related to the regular day salary
schedul e, but unlike regular full-tinme instructors, who receive full fringe benefits
and part-time instructors, who receive sone fringe benefits, summer school instruc-
tors receive no fringe benefits. Summer school instructors are not entitled to
use the District's grievance procedures.

To the extent that nost sunnier session instructors are regular full-time or
part-time instructors who are in the negotiating unit deemed appropriate in this
decision and order, they are already eligible to vote for or against representa-
tion by an enpl oyee organization. QO her sunnier session instructors have no other
enpl oyment with the District and woul d not even be eligible to vote in a repre-
sentation el ection, since the EERB normally conducts none during the sunnier, and
all eligible voters nust at |east be enployees of the District at the tine of the
representation election.

No evidence was presented on established practices or the effect of the unit
i nclusion or exclusion of summer session instructors on efficiency of operations
inthe District. W accordingly rely exclusively on the community of interest
criterioninresolving this issue. Accordingly, for the foregoing reasons, we
find lacking a community of interest between summer session instructors and
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regular full-tine and part-time instructors. W therefore exclude sunnier session
instructors fromthe unit.>

Reginal d Al l eyne, Chairman, concurring:

| concur in all aspects of the order.

I'n the principal opinion explaining the order, | agree with the analysis of
the fol l owing issues: division chairpersons, athl etic directors, public informa-
tion officers, sunnier school instructors, coordinator of special prograns, and
day-to-day substitutes.

Part- tine/Full-Time

| do not agreewith all of the part-time instructor portion of the opinion.
It does not come to grips with and reach a conclusion concerning the state of
current case lawon the tenure issue.

| think it is undisputed that California | awrecognizes a part-tine regular
status in comunity coll eges.‘5 The circunstances under whi ch one may acquire
that status is amtter very nuch in dispute, and on that issue court cases are
inconflict, as the principal opinionnotes. But the fact that a part-tinme
regul ar status exists, apart fromthe question of howone achieves it is a

?|'n Bel mont_El enent ary School District, EERB Decision No. 7, Decenmber 30,
1976, Petaluma O Ty Eenmentary and H gh School District, EERB Decision No. 9,
February 22, 1977, and NewHaven Unified School Distri'ct, EERB Decision No. 14,
March 22, 1977, the Board excluded summer school teachers fromunits of regul ar,
full-time teachers in elementary and secondary schools. Nothing in the present
case sugrgest_s that the community of interest between sunnier session instructors
and regular instructors is any greater than it was in the foregoing decisions.

6See Ed. Code Sec. 87612, Peralta Federation of Teachers v. Peralta Community
Col lege District, 69 CA3d 281, 785 (1977), Ferner v. Hartrrs, 45 CA3d 363 (1975),
Vittal v. Long Beach Unified School District, 8 C A3d 112 (1970). | agree
general |y with the anal'ysis of The relevant judicial precedents on comunity
col | ege tenure made by the hearing officer in San Joaquin Delta Comunity Col | ege
District, Case No. SR549, April 29, 1977, pp. 17-20 (unappeal ed proposed deci sion).

Los Rios Community College District Regulation No. 5231 provides that a
regul ar certificated enpl ogee may use the District's grievance procedure. Since
part-tinme instructors may be regular certificated enployees, it is not apparent
tone that part-tine instructors may not use the District's grievance procedure,
as the principal opinion states.
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factor, among others, in favor of finding a community of interest between part-
time and full-time instructors inthe District. | would so find, rather than
include this as an "uncertainty," as does the principal opinion.

Al'so, inreaching the conclusion described in the order, the opinion, after
first indicating that negotiating history pre-dating the EERAw || be given little
wei ght, considers and gives weight to the fact that "proposal s have been of fered
by the [Certificated Enpl oyees Council] on behalf of the part-time instructors."
| woul d consider that evidence inconclusive, in accordance with our prior decisions.
Under the Wnton Act, the CEC represented both part-time and full-time instructors
Inno designated units, since the Wnton Act contained no reference to units of
any kind. It follows that past Wnton Act practice should continue to be regarded
as inconclusive in respect to present EERA unit issues.

7

“'Fi nanci al Al ds "Coordi nat or
| agree with nost of the reasoning in support of the conclusion that the
financial aids coordinators are not management enployees within the neaning of

the EERA.  But | do not joinny colleagues to the extent that they interpret the
&

word "or" in the definition of "management enployee" to nean "and." No party
inthis case argues that "or" should be read to mean "and" in the managenent -
enpl oyee definition.

The Legislature, in enacting that definition, surely knew the distinction
bet ween the disjunctive and the conjunctive and the different consequences flow ng
fromthe use of one over the other. Since the finding in this case is that the
financial aids coordinators "possess neither function" of formulating nor adm nis-
teringw th significant responsibility, it is not even necessary to consider
judicially anmending the word "or" to nean "and."

7E-g-, Los Angel es Unified School District, EERB Decision No. 5, n.5 and
acconganying text, November 24, 19/6.

Gov. Code Sec. 3540.1(g) provides:

"Management enpl oyee" neans an enPonee In a position having
significant responsibilities tor formulating district policies
or admnistering district prograns. Mnagenent positions shal
be designated by the public school enployer subject to review
by the Educational Enploynent Relations Board.
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Ininterpreting the word "or" to nean 'éand, " the opinion cites the Board' s

decision in ifi ' ' “ In that case, the concurring opinion
by Menber Gonzal es cites Houge v. Ford, a California Supreme Court decision, for

the proposition that "the disjunctive particle '"or' should be construed as 'and

i n cases where such construction is necessary to carry out the obvious intent of
the Legislature.” But that msinterprets what the Court said on the issue.

Actual |y, Houge v. Ford was a contract Interpretation case in which the
contract clause "protect or collect” was in dispute. The Court stated:

The cases cited by plaintiff to sustain his claimthat
the word "or" should be construed here as neani ng "and"
do not sustain his position. Resort to such unnatural
construction of the word "or" is sanctioned only when
such construction is found necessary to carry out the
obvious intent of the Legislature in a statute or the
obvious intent of the parties in a contract, when such
intent may be gl eaned fromthe context in which the

wordis used. . , .Inits ordinary sense, the function
of the word "or" is tonmark an alternative such as
"either this or that". . . and such was the pl ai n"

meani ng of the word "or" as used by the parties here
in the phrase "protect or collect." [Enphasis added.]

Thus, the Board's interpretation of "or" to nean "and" is a departure fromthe

general rule and not the general rule, as the quote fromthe Lonpoc deci sion
suggest s.

To the unwary reader, it m ght appear that an argunent over the distinction
between "or" and "and" is an exanple of a |awer's exaggerated concern for
technicalities. Actually, the distinction holds inportant consequences for
those involved in disputes over the inportant and frequent question of who is a
managenent enpl oyee under Gover nnent Code Section 3540.1 (Q).

Some school and community col | ege enpl oyees wi || be found to have significant
responsibilities for formulating district policies, but with no significant respon-
sibilities for admnistering district prograns; others will be found to have
significant responsibilities for admnistering district programs but with no
responsibilities for formulating district policies. Reading "or" to nean "and"

9

EERB Deci sion No. 13, March 17, 1977. 1In a concurring opi nion, Menber Cossack
agreed wi th Menber (onzal es' "rational e concerning the construction of 'nanagenent

enployee'. . ." No party in thetonpec case asked the EERBto interpret "or" to
nmean "and."

1944 C2d 706, 712 (1955).
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in Government Code Section 3540.1(g) will mean that those employees are not
management employees; only employees found to formulate district policies and
administer district programs will qualify as management employees.

That is not what the Legislature intended, as nothing in the EERA, remotely
suggests that the word "or" in Government Code Section 3540.1(g) should be given
any meaning other than its ordinary meaning. Indeed, the legislative history
on the general subject of collective bargaining in public employment demonstrates
that the use of "or" in the EERA definition of management employee followed
attempts to use "and" rather than "or" in bills preceding the bill that became
the EERA.'!

Finally, the opinion offers no reason why the word "or" is given its ordinary
meaning in the EERA definition of supervisor‘l"2 but not in the EERA definition
of management employee.

We should follow legislative commands.

il
Reginald Alleyne, Chairman

Raymond J. Gonzales, dissenting in part:
I am in accord with the order in this case and supporting analysis in
all respects except that pertaining to part-time evening faculty. I agree

with both my colleagues that the division chairpersons are supervisors, that

"E.g. ABNo. 1243 (1973) and AB No. 119 (1974), as introduced, using "and"
rather than "or" in the definition of management employee. See Final Report:
Assembly Advisory Council on Public Employee Relations (March 15, 1973), p.90,
recommending the use of "and" rather than "or" in the management definition. The
use of "or" was thus not a word accident but a conscious choice of the Legislature.

12

Sweetwater.Unified School Distxict, EERB Decision No. 4, November 23, 1976;
] L £1 ] ! EERB Decision No. 8, February 8, 1977; oskiand
Unified School Digtrict, EERB Decision No. 15, March 28, 1977; and the majority
opinion in this case on coordinator of special programs.
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the athletic directors are supervisors, that the financial aids coordinator

I's not a managenment enployee, that the public information officer is anon-
confidential enployee, and that day-to-day substitutes shoul d be excl uded
fromthe unit. | agree with Chairman Alleyne that the coordinator of specia
-prograns is a supervisor and that summer school instructors should be excluded
fromthe overall unit.

Part-Tinme Faculty

| continue to subscribe to the majority definition of "classroom
teacher" put forth in the Bel mont El enentary School D strict ' decision. In
that decision | wote for the mpjority that:

...the legislature limted the |anguage "classroom

teachers" ‘only to the regular full-time probationary

and permanent teachers enployed by a district rather

than to the variety of types of enployees who m ght

literally be described as classroomteachers.
No one disputes the fact that the primry function of part-tine evening )
instructors is to teach, but just as in Belnont El enentary School District,*
Lonpoc Unified School Distri ct,‘2 New Haven Uni fied School Distri ct," and
Pet al uma El enentary and H gh School District, " where | ong-termsubstitutes,
adult education teachers,  hone bound teachers and sumer school teachers
al so taught, we neverthel ess excluded themfromthe overall unit of class-
roomteachers on the basis of the community of interest standard because
they were not "classroomteachers" within the meaning of the Act.

On this point, comunity of interest, | find the position of the
majority concerning the part-time evening instructors in the Los R os
Comunity College District to be totally inconsistent with the Board's
application of this standard in previous cases. Such factors as different
sal ary schedule, different hours, different teaching |oad, no fringe benefits,
different recruitment procedure, hourly as contrasted to salaried conpensation
enpl oynment contingent on sufficient student enrol | ment, different supervision,

_jEEEB Deci sion No. 7, Decenber 30, 1976.
214.
3EERB Decision No. 13, March 17, 1977.
“gERE Deci sion No. 14, March 22, 1977.
5EERB Decision No. 9, February 22, 1977.
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little or no job security and no required performance of extracurricul ar
activities have been the bases for this Board s previous exclusion of sunmer
and adult school staff fromunits conposed primarily of full-time regul ar
teachers.

In Bel mont, the mejority found that summer school teachers shoul d not
be included in the unit because they were hired on a one-summer basis. Al so
they were on a separate salary schedul e and received no fringe benefits. In
Petal uma, sunnier school teachers were excluded because they had no witten
contracts; they were on a different salary schedule; their enploynent was
dependent upon sufficient student sign-up; and they received no fringe
benefits. o

Adul't education teachers in Lompoc were excluded because they had differ-
ent hours and teaching | oads; they received no fringe benefits; they possessed
a different tenure system they performed no extracurricul ar assignnents;
they were not covered by layoff provisions; and their enpl oynent was conditioned
on sufficient student enrollnment. In NewHaven, the Board found that adult
education teachers were excl uded because they received no fringe benefits;
they were paid on an hourly basis; they received no witten contract; and
their enpl oyment was contingent on student sign-ups. In Petalum, adult
education teachers were excluded because they were recruited differently;
they were dependent upon sufficient student enrollment for their enployment;
they were under different supervision; and they had only a nodi cumof job
security. All of these factors cited by the majority in Bel mont, Petal um,
Lonpoc and New Haven, as they relate to the exclusion of sunmer school and
adult education teachers exist to an equal or even greater degree in the
Los Rios Community College District inrespect to the part-tine evening
school instructors.

For exanple, inthe Los Rios District, part-tinme evening school instructors
are under a separate recruitment and hiring procedure, including the fact
that they fill out separate application forms which are filed only with the
Ofice of the Evening College Dean and that they are screened separate and
apart fromfull-time applicants and in a different manner by the D strict;6

bThe FacuItK Manual of Sacramento O'tY Col I ege for the 1976-77 schoo
year describes the selection of evening college instructors as follows:

(conti nued)
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they are not given a regular contract,.as they are dependent on sufficient
student enrol [ ment for “enpl oynent; they work different and conparatively
fewer hours; they do not receive major fringe ben'efit‘s;7 they are paid on an

(conti nued)

1. Based on the recomendation of Division Chairs and/or
aut hori zed designee in consultation w th. the Associate
Dean and/or Assistant Dean, the nost qualified instructor
wi || be assigned to teach theclass. ~ Final approval of
staff W TT be recomrended by the Associate Dean of the
Evening Col | ege and Summer Session to the Dean of
Instruction and the President of the College.

2. Regular Sacramento Gty College day instructors will
have first consideration in filling vacant teaching
posi tions.

3. A Sacramento Gty College instructor will be assigned
to teach a class outside his regular teaching field and
di vision only upon reconmendation of the Division Chairs
of both divisions involved. Exception: Assignnent will
be made by the Associ ate Dean of Evening Col | ege and
Sumrer Session when Division Chairs are not available.

4. As arule, regular day instructors NEWto Sacranmento City
Col l ege wi |l not be considered for exira service teaching
assignments in the Evening Col | ege until they have com
pleted at |east one semester of satisfactory teaching
service. Exceptions may be recommended by the President
or the Dean of Instruction.

5. Factors considered for enploynent of off-canmpus instructors
wll include, but wll not be limted to: educational
qual i fications, recomrendations, teaching experience, and
eval Iuatbi ons of prior service in the Evening Col | ege when
avai | abl e.

In sum there is no faculty participation in the interview ng and screening

process as with full-time faculty and, apparently, if any day admnistrative
staff is involved in the general selection of evening staff it is only vis-

a-vis the Associate Evening Col | ege Dean.

Thus, the fact that the mgjority finds that "one part-tine person was screened
and sel ected through the sane ﬁrocess utilized in selecting full-tine facuItK"
hardly denonstrates that this has been the District policy applied to the other
1,099 part-tinme instructors.

_ Al that is clear by way of fringe benefits is that part-tine evening
instructors get pro rata sick |eave. Theg do not get medical and dental
benefits which amount T0 approximately a $900-per-year value to the full-tinme
instructors. Industrial accident and illness |eave is mandatory under state

| aw (Ed. Code Secs.® 87042 and 87781, formerly 13010 and 13468 respectively).
~Inpressive testimony regarding fringe benefits for evening part-time instructors
,vvasfgi ?/en by Bernard Fl anagan, Vice-Chancellor, Personnel Services. He testified
as fol | ows:

(conti nued) .34



hourly basis which is substantially less than pro rata pay, they are not
expected to engage in extracurricular activities'with students; they have
different supervision, reporting to the assistant or associate dean of the
Evening Col l ege; and quite significantly, they are not on a tenure track.

In addition to these af orementioned facts that they share with sumer
school teachers and adult education teachers whose status was at issue in
previous Board cases, the part-time evening teachers in Los Rios have
di fferent working conditions. They have no grievance procedure; they are
provi ded no of fice space; they are subject to a different eval uation procedure;

(conti nued)

Q GCkay. Andyou've defined full-tinme enpl oyees, the
question nowis if a part-time Evening Division instructor
taught more than 50%of a full load, 50%of 15, but |ess
than 60%of a full load, 15, would he receive any fringe
benefits?

A No.

Q And by fringe benefits what do you nean?

A The nmedi cal and dental programand any other insurance
programthat is available to day, regular day instructors.

Q Al right. Arelpart-tmeEvenlng Division instructors
entltledto Critical Illness Leave?

A. No.

Q Are part-tine Evening Division instructors entitled to
Exchange Teachi ng Leave?

A. No.

Q Are part-time Evening Division instructors entitled to
Educational |nprovenent Leave?

A. No.

Q Are part-time Evening Division instructors entitled
to take Research Grant Leave?

A No.

Q Are part-time Evening Division instructors entitled to
take Long TermPersonal Leave?

A. No.

Q Are part-tine Evening Division instructors entitled to
take Conference and Meeting Attendance Leave?

A. No.

Q Are part-time Evening Division instructors entitled to
use the District grievance procedure?

‘A No.
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they have no guarantee of reenployment nor rights to a retention hearing;
they are not required to hold specific office hours; they have no expected
role in faculty governnent; they are not required to attend regular faculty

meetings; and they are not required or expected to participate on the col |l ege
advisory commttees.- For these reasons their exclusi-on fromthe regul ar unit
of day school teachers is as conpelling, if not nore so, thanit was for
summer school and adult education teachers in Petal uma, Belnont, Lonpoc,
and New Haven. o

Andwhile it is true that in our prior Belmont decision we included two
part-timers withinaunit of other certificated staff, there existed dis-
tingui shabl e bases for doi.ng so. In that case the record showed that
part-tiners received pro rata salary and fringe benefits and enjoyed the
sane reenpl oynent rights as did the regular teachers. | think that it is
al so significant to note that in Belnont the two part-tiners constituted |ess
than T-3%of the teachers while inthe Los Rios District they constitute nore
than 60%of the instructors inthe District. At thisrate, the appropriate
question should real |y be whether or not full-time teachers shoul d be included
inaunit of part-time evening instructors. ' '

Even more ludicrous is the fact that one menber of the mgjority in
this case agrees withnme as to the exclusion of summer school teachers, as

'8The extent to whichpart-time evening instructors are involved in
meetings with other faculty, | think, is best captured by the testinmony of
one part-tine evening instructor

Q Do you attend any division or departnental neetings?
A | have.

Q What, under what circunstances do you attend those
neet i ngs?

A In the spring of 1972 | attended a departmental neeting
on request of the departnental chairman or the division
neeting on the request of the division chairman. And
since then it's been on a drop-in basis. | don't get
announcerent s of their meetings.

Q Are there departnent meetings?

A (Qccasionally, once or twce a year.
Q Do you attend such meetings?

A. No.
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this menber has previously done in Belnont and Petaluma. | find it incon-
ceivabl e that a Board menber would, in the sane decision, exclude summer
school teachers while including part-tine evening instructors since the
record in this case clearly shows that the enployment relationship between
summer school instructors and the District is basically the same as that
between the part-time evening instructors and the District; As the record
shows, sumrer session instructors are hired along with evening college
instructors through the Eveni'ng Col | ege and Sunmer Session program  They

are recruited like the eveninginstructors, chosen first fromday instructors,
second fromwal k-ins, andthenfrombDistrict files. Andtheactual sel ectionisultinmatelymde
They receive no fringe benefits. They are evaluated in a manner simlar to
the evening part-tine instructors both as to the frequency of eval uation and
as to the designated eval uators. They are not entitled to use the grievance
procedure. And lastly, like the evening part-tine faculty, sunmmer school
instructors receive no nonetary credit for length of service which on the

day faculty schedul e amounts to 16 automatic steps of salary increnent.
Further, like the part-tiners, they are paid on an hourly basis only. It
seens, therefore, inconsistent under these circunstances that a Board menber
woul d vote to include in the sane unit one and not the other classification
of instructors in dispute in this case. -

A further inconsistency concerns the matter of remuneration for part-tine
evening instructors as contrasted to full-time instructional staff. The
majority attenpts to overcone the significant difference in conpensation between
the two groups by arguing that a relationship between the day faculty pay
schedul e and the evening faculty pay schedul e exists. This so-called rela-
tionship exists by virtue of the fact that the part-tinme evening instructor's
pay schedule relates to the summer faculty pay schedul e and the summer faculty
pay schedule, inturn, relates to the day faculty pay schedule. Therefore,
the evening faculty pay schedule relates to the day faculty pay schedul e.

This sinplistic syllogismfails, not only because it is far-reaching but
because the Board has determned that summer school staff are to be excluded
inthis case. Simlar though |ess conpelling reasoning applies regarding
the division chairpersons' stipend. The record shows that it is also "tied"
to the day schedule. Yet the Board has determned that these individuals
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shoul d not be part of the overall unit. )

In addition to the factual justifications for excluding the part-tine
evening instructors fromthe regul ar unit of classroominstructors, there
are ot her conpelling reasons of a broad policy nature for doing so.

The majority has adopted a formula with a view towards including
"persons who continually, semester after senester, teach in the comunity
col I ege [because they] have denonstrated their conmtnent to and interest
inits objectives." Infact, the majority's formulais inconsistent with
this purpose. There is nothing inthemjority's fornula that guarantees
a part-time evening teacher's "commtnent to and interest in [the] objectives”
of the community college. The fornula does not require teaching "semester
after semester." Rather the formula would permt a part-time instructor
to be absent fromthe canpus for three consecutive senesters and still be
intheunit withfull-tine instructors, since the formula only requires
that the part-time instructor be teaching in the current senester and to
have taught for two semesters in the previous 2%years.

Al 'so under the formula established by the majority that would al | ow
part-time instructors who taught any nunber of units during three senesters
of the previous three years, it is conceivable that an individual could
teach as fewas nine (9) units in the three-year period and be allowed in
the same certificated unit as a regul ar teacher who woul d be required to
teach ninety (90) units during the same period of time. Additionally,
full-time instructors are required to spend five hours per day on canpus
five dags aweek. Over a three year period this equals 2,550 hours on

canpus, Wwhile the instructor teaching only nine units during the three
year period woul d be red@ired to spend only 153 hours on canpus during this
same three year period. On the basis of docunentary evidence, this

These cal culations are determned by multiplying twenty-five hours per
week tines the total number of weeks of instructional time over a six senes-
ter period (102 weeks). \While a semester is considered to be 18 weeks, |
have excluded fromthese cal cul ations one week per semester allowed for fina
exam nations and grad|ng. The five hours per day requirement is established
by Coverning Board policy presented in the record.

lOThe ﬁart-tine teaching load in this exanple is determned by nultiFIying
the three hours per week tines the total nunmber of weeks of instructional

tinme over a three semester period (51 weeks). Again weeks of final exam na-
tions and grading are excl uded.
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observation is all the nore inpressive when one considers that during the
1975-76 senesters at American River College and Sacranent o Gty College,
bet ween 55 to 60 percent of the evening instructors taught one to three
units which is generally equivalent to-one to three formila hours. 11

Further, if the number of units in the above illustration were translated
into dollars paid for teaching, even taking the highest possible amunt paid
to part-tine instructors ($426.24 per unit) and to full-time instructors
($833. 33 per unit),12 the resul't woul d be that those part-time instructors
who are paid a total of $3,836 by the district in a three year period woul d
be placed in the sane unit as the full-time instructors who are paid
$74,999 during the sane three year period. This does not include an
estimated 11.7%of additional salary costs that the District pays in
traditional fringe benefits to full-tine teachers beyond their regul ar
sal ari es.

To allowpart-tinme evening teachers equal status in aunit with regular
day instructors is the grossest exaggeration of the community of interest
standard established by this Board in previous decisions. |t is an exaggera-
tion not because salary alone should be used as a standard for determning
who should be in a given unit, but because teaching is clearly a full-tine
enpl oynment i nterest of oneset of individual sandisobviouslyonlyasuppl emental activityfort

Only six of the 1,100 evening division instructors teach full time.
Concei vably these instructors would not be eligible to be inthe unit if
they had not taught at Los Rios for at |east two semesters within the
previous three years, but were teaching full time in the evening school at
the tine of the election. Two hundred instructors are full-time teachers
inother districts and 370 are full-tine day instructors in the Los R os
Comunity Col lege District. Atotal of 570 (51.8% are reqgularly enployed

11y ass schedules fromthis tine period did not differentiate between
evening instructors per se and day instructors teaching evenings as part of
their full-tine assignnent. A statew de survey which did effectively do so,
however, produced simlar results, nanely that part-tinme instructors teach
apprOX|nater 4.5 hours_.per week. California Conmunity and Junior Col | eges
.Assoc, Report on a Statewide Survey About Part-time Faculty in California
' Cbnnunity Col | eges -11 (March 1976).

“Cal cul ations are based on the current District salary schedule for
certificated enployees.
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as teachers and are "noonlighting" for extra pay in the evening program at
Los Rios Community College District. The remaining.530 have no connection
wi th any educational institution other than the Los Rios Conmunity Col | ege
District and are quite likely enployed full time at other jobs or may depend
only on their part-time pay at Los Rios Community Col | ege District.

The fact that 200 part-tine evening instructors are regularly enployed
as full-time teachers in other districts can |ead one to conclude that they
are most likely already in a certificated unit in those districts. It is -
fair to assume that these teachers are enployed in those districts that are
general |y cotermnous or contiguous with the boundaries of Los Rios Comunity
Col | ege Di strict.1 What the majority position does in this case is to allow
these 200 individuals potential inclusion inunits covering all regular
teachers in two districts.- This results in an inequitable situation that
woul d pernit these teachers to have "two full bites" at the taxpayers'
appl e, since the sane taxpayers are being assessed for the K-12 districts
and then separately for the Los Ri os Community Col |l ege District.

The ramfications of this go far beyond the Los Rios case. Statew de
there are approximately 27,532 part-time comunity college positions as
contrasted with 14,273 full-time teachers.14 I't woul d appear that the per-
centage of those individuals teaching full tinme in one district and
"moonl i ghting" ina comunity college district is el sewhere about the sane
percentage as the figure cited in this case.15 In addition, many of the
other individuals enployed part time may al so be enpl oyed by government
entities other than teaching institutions. @Gven the energence of enpl oyee
unions in the public sector, it hardly seens fair that the taxpayer shoul d
be forced to go to two separate negotiating tables for the same individual

L3As demonstrated in the EERB files, of the 31 feeder districts that are
contiguous or cotermnous with the Los Ros Comunity College District
boundaries, 28 have certificated units in place. The three districts that
do not have a certificated unit are Indian D ggings El enentary, Latrobe
El ementary and Silver Fork El ementary. These three districts together have
an average daily attendance of only 76 and constitute basically the "one
roomschool house."

14Sugra note 11, at 5.

L7pe ﬁercentage of part-tine teachers that are enployed full time in
ot her teaching positions and are "noonlighting" at Los Rios is 51.8% The
statewide figure is 47.8%of teachers "noonlighting" in comunity college
districts. |d. at 8.
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This is not to say that public enployees shoul d not have full collective
negotiating rights; rather it seens that the public shoul d not be required
to give themfull negotiating rights twce.
An equal l'y significant point is the location of instruction done during
t he eveni ng programi nthe Los Ri os Communi ty Col | ege Di strict and by extensioninthe ot her di st
are taught off the main canpuses at such places as Mather Air Force Base,
Davis, Oak Park, El Dorado Hi gh School, South Tahoe H gh School, Placerville
Hi gh School and other off canpus |ocations. This hardly leads to the
conclusion that there is significant interaction between the full-tine day
faculty and the evening faculty. ' B '

In addition, | feel we would dowell to profit fromthe experience of
other jurisdictions, both federal and state, in dealing wth the problemof
part-time faculty in higher education. Prelimnarily, | note the tota
reversal of the National Labor Relations Board (NLRB) in NewYork University
fromits own precedents, the ultimate result being the exclusion of part-timers
froma unit conposed of full-time and other professional staff,l6 Critica
of the NLRB's initial approach to the part-time faculty issue, one witer
obser ved:

A detailed analysis of the part-time issue by the
Board in University of NewHaven, Inc., where the
Board began its precedent of including part-tine
faculty in the bargaining unit, mght have |ead

to a different conclusion, e.g., the creation?
‘of a separate unit for regular part-time faculty.

I'n a conprehensive recitation of NLRB case |aw, the same witer noted the
details:

Superficially, adjunct faculty performthe sane
work as full-tinme faculty classroomteachers.
However, upon closer exani nation, there are sub-
stantial differences between the two groups which
i ncl ude wages, fringe benefits, duties, education,
wor ki ng condi tions, bargaining history, extent

of participationin institutional governance,

and organi zational treatment by the university.

8205 NLRB No. 16, 83 LRRM1549 (1973).

17Kahn, The NLRB and H gher Education; the Failure of Policymaking
through Adjudication, 21 UCT. A L Rev. 63, 114 (1973).
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These differences could be sufficient to allow the
NLRB to exclude adjunct faculty froma full-tinme unit.

Moreover, the salary schedul es of the part-time and
full-time faculty are quite disparate. The full-tine
prof essor receives substantially nore renuneration for
teaching the same course than an adjunct prof essor

‘See University of NewHaven, Inc.,” 190 NLRB No. 102,

at 3 (1971?. In the vast ngjority of institutions,
part-time faculty are not eligible for fringe benefits
accorded the fulf-timers. ‘FordhamUniv., 193 NLRB

No. 23, at 21 (1971); University of NewHaven, Inc.,
190 NLRB No. 102, at 3 (1971). Asimlar disparity
inwages and fringe benefits has contributed to Board
findings that part-tiners shoul d not be included in
afull-tinmeunit. See NLRBv. WGOK Inc., 384 F2d 500
(5th Gr. 1967); Bowman Transp., Inc., 166 NLRB 982 (1967);
Central Miut. Tel. Co., 116 NLRB 1663 (1956). In Mon-
Gair Gain & Supply Co., 131 NLRB 1096 (1961), the
Board found an insufficient comunity of interest wth
respect to a part-tinme worker on the sole basis of a
disparity in tringe benefits.

Al though the full- and part-time faculty both perform
the sane basic teaching and grading function, full-
time faculty are general |y expected to perform

addi tional duties which may include counseling,
advising, and registering majors in their departnent;
participating in departmental and school neetings;
serving on commttees; proctoring exam nation;

mai ntaining fixed office hours; and recomendi ng
candi dates for degrees. ~See Record at 51, 53,
Fairlei gh D ckinson Univ., 205 NLRB No. 101 (1973);
Record at 67, 70, 75, 77, 113, 138. University of
New Haven, Inc., 190 NLRB No. 102 (1971).

There can be no reasonabl e expectation of permanent
enpl oyment by the vast majority of part-tine faculty.
Their enpl oyment is expressly conditioned qun the
nnnentarr need for their services and they have no
reasonabl e expectation of bein? continued from
semester to semester. If enrollment in a course
taught by a part-tine faculty nember falls bel ow

a university's mninumstandard, the course is
usual I'y dropped. = See Record at 69-70, Fairleigh

Di ckinson Univ., 205 NLRB No. 101 (1973). The
general experience in higher education Is that

the turnover rate anong part-tinmers is signifi-
cantly greater than full-time faculty. In

Central Mut. Tel. Co., 116 NLRB 1663 (1956),

the Board excluded a part-tine enployee fromthe
unit as a "tenporary or casual” enployee because
he |acked such reasonabl & expectancy, even though
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he had continuously worked in his part-tinme capacity for
three years.  See al so NLRBv. VBOK, Inc., 384 F2d 500
(5th Gr. 1967).

I'n addition, the working conditions for part-tine and
full-time faculty usuall'y differ substantially. This
di fference ranges fromthe workl oad and-the avail abi |
of secretarial help and office space.to the avail abil
of tenure and the expectancy of permanent enpl oynent.

L — —+

y
y

The NLRB has, in the past, noted that one i ndi cation of
a separate community of interest is that "the Enpl oyer
treats this group both inits organizational f ramewor k
and in fact as a separate group.” |TT Fed. Elec. Corp.,
167 NLRB 350, 351 (1967). A-college or university
clearly distinguishes between full-time and part-tine
faculty. For one, the hiring Frocedure I's conpletely
different for part-time and full-tine applicants.
Conpare the description of full-tine hiring in

T. Caplowand R MGee, the Academ c Market pl ace,
(1965? wi t h Adel phi Univ., 195 NLRB No. 107, at

10-11 (1972). There are also differences in contract
handling, salary increases and pronotions and sal ary
paynents

Wien al | of the differences between part-tine and full-

tine faculty are considered and the percentage of the

unit constituted by part-timers is examned, there appears

‘a substantial conflict of interest between the two - 5

“groups whi ch was not adequatel y considered by the NLRB. -

Simlarly, several public enployee relations boards or conm ssions have

excl uded or approved exclusions of part-time faculty froma unit of full-tine
faculty. In the Board of H gher Education of the Gty of New York, in which
the jurisdiction of the enployer extended to seven senior colleges and to
six community col | eges, NewYork's Public Enpl oyee Rel ati ons Board upheld
the original decision of its Director of Representation which separated the
permanent instructional staff fromthe nonannual |ecturers for purposes of
col I ective negotiations.19 The PERB reasoned as fol | ows:

1g
AL

. Decisions subsequent to NewYorkumversrty reflect continuing
adherence by the NLRB to its ruling in that case. See e.g. tUwWversrtyor
Samframnciscto, 207 NLRB 12, 84 LRRM1403 (1973); PorntParkCoftege, 209
NLRB 1064, 85 LRRM1542 (1974) onrversity of Mam, 213 NLRB 634, 87 LRRM
1634 (1974) ﬂ%anmnﬁ1ﬁn-Fb+ytEthﬁrcﬂﬂﬁﬂ+11ﬁe, 219 NLRB 712, 89 LRRM1879 -

' (1975); "ﬁ%shrvaﬂjﬁwmws#fy, 221 NLRB 64, 91 LRRM1017 (1975.
1SPERB Case No. £-0008, 2 PERB 3467 (N Y. 1968).
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Vi believe that differences between faculty-rank-status
enpl oyees and non-annual |ecturers - whether they teach
nore or less than six hours aweek - are of sufficient
magni tude to preclude their being placed in the sane
ne?ot|at|ng unit. Facul ty-rank-status personnel are
al | perndnent staff in that they are tenured or hold
positions |eading to tenure.  Non-annual |ecturers, on
the other hand, are appointed and reappointed for only
one senester at a tine. Faculty-rank-status enployees
recei ve many and various frin?e benefits, - the cost and
val ue of which are considerable. Non-annual |ecturers,
on the other hand, do not receive these fringe benefits:
Facul ty-rank-status personnel exercise inportant res-
Bon3|b!l|ties_regard|ng the operation of the University
y their service on departnmental conmttees. Non-annua
| ecturers on the other hand, rarely serve on departnenta
commttees. Faculty-rank-status personnel have their
primry personal commtnent to the Gty universit
non-annual lecturers, on the other hand, are likely
to be full-time high school teachers working at the
University at night, or businessmen, accountants, |awyers,
or graudate students whose primary professional commt-
ments are el sewhere.? -

Focusing on prinmary commtnent, the New Jersey Public Enployees Relation
Conmi ssion affirmed a hearing officer's reconmendation regarding exclusion

ZQLQ. Subsequent to the formal hearing, the Director of Representation
summarized his reasons for excluding part-time faculty as follows: "

At the fornal hearinﬂ It was made clear that, whereas
the permanent staff had tenure, tenporary staff do not
and thus may be "dropped" for any reason. Mich of the
temporary staff has full-time enpl oyment el sewhere and,
general Iy, considers enploynment at universities as a
secondary source of income. Thus, only the permanent
staff is expected to participate in committee work,
conferences, research andwiting, and in the devel op-
ment and adm nistration of teaching policies. Further,
the wages of the permanent staff are determned in a
different manner than the wages of a tenporary staff,
and fringe benefits for the two groups are quite
different with much of the tenporary staff not being
entitled to nost of them The desire of many of the
tenporary staff to initiate fringe benefits seens
tome to create a clear conflict wth the desire of
the permanent staff to inprove them in terns of
conpetition for available funds. While these two
groqu, as teachers, have sone interests in comon,

| felt that the major differences in inportant

terms and conditions of enploynent create a sharp

(conti nued) b



of part-tine Instructors in State Colleges of New Jersey;

Inny opinion, the part-tine teachers should be

excluded. Those who are also-full-tinme teachers,

w |l have their interests represented in the

full -time unit. ‘The others have a less vita

interest inrepresentation. Their earnings as

part-time teachers are usually not the principa

source of their livelihood and those who are

adj unct appoi ntees have only a tenPorary inter-

est. It wouldbe unfair to the full-tinme teachers

if part-time or tenporary enpl oyees have an equa

voice in choosing a representative.
And in other jurisdictions, the overseeing boards or conm ssions of public
enpl oyer - enpl oyee rel ations have approved stipulations to exclude part-time
faculty.22

In sum while the majority mght point to some factors which distinguish

other jurisdictional case law, primarily NLRB precedent, fromthe present
case, those distinctions do not outweigh the many factual simlarities between
such cases and the one we deci de today. NeWYork'Uhiversity23 and its progeny
as wel | as public sector case lawhave primarily focused on tenure, benefits,
governance, primary work comm tnent, conpensation, and general work conditions.

Los Rios is distinguishable only on the question of governance where the facts

(conti nued)

conflict of interest which mandate seﬁarate representation
Klein, Unit Determnations in NewYork State under the Public
Enpl oyees Fair Enpl oyment Law, in Proceedings of New York
University 2Ist Annual Conference on Labor 495 (Christensen
ed. 1968) as cited by Kahn,  supra, note 17, at 113.

21Report and recomrendations of the Hearing Officer at 8, State Col | eges
of NewJersey, PERCNo. 1 (NewJersey PERC, April 9, 1969). See also South-
western Community Col | ege, PERB Case No. 308 (lova 1975) and Nort hwest | owa
Vocat i onal - Techni cal School , PERB Case No. 228 (lowa 1975) inwhich part-tine
faculty 1Tnboth districts were excl uded.

2200 e.g. Community Col | ege of Philadel phia, 7 PPER 116, Case No.
PERA-R- 7258-1 (Penn., 1976), where the PERB in that state approved a stipulation
to exclude all part-time faculty teaching | ess than nine hours; Bucks County
Comunity Col | ege; 1 PPER91, Case No. PERA-R-943-E (Penn., 1971), where the
PERB appr oved f%e exclusion of all part-tinme faculty;, State University System
Case No. 8H RC 745-0002 (Ha., 197?), wher e the Fl ori daPubl'i'c Enpl oyee Relations
Conm ssi on approved the exclusion of all part-tinme instructors who had not

been enpl oyed at least half-time in three of the preceding four quarters.
23
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show some nmeasure of participation by part-tine faculty in commttee-work
and college_govefnance."Cpery, however, as to the conparative significance
of this factor in viewof various Education Code provisions which preclude
faculty participation in mtters deemed i nportant. i n:NewYork University?<*
Simlarly, inviewof the fact that the parties have failed to present us
with sufficient evidence to allowus to ascertain the extent to which the
faculty senate and conmttees play a key role in ultimte policymking and
to ascertain the degree of involvenent by the overall faculty et alone the
part-time faculty, insuchmtters, | place little weight onthis factor
Further, while several cases have been filedw th the courts of this
state concerning the issue of part-tine tenure in commwnity colleges relative
to Education Code Section 87482 (fornerly Section 13337.5), inwhich the
resul ts have been conflicting,25 | feel that we are conpelled to fol |l owthe
facts as they exist inthis case.'6 Therefore, we shoul d not presune the
ultimte resolution of this issue by either the Judiciary or Legislature.

Concl usi on

Public education and its admnistrationwi |l be ill-served by allow ng
part-time evening instructors in the sane unit with regular full-time staff.

First, the grouping together of enp|loyees with such disparate interests
Is contrary to the overal|l purpose of this Act as stated in Covernment Code
Section 3540, nanely "to promote the inprovenent of personnel nanagenent and
enpl oyer-enpl oyee relations,” inthat it jeopardizes the possibility of smooth
col lective negotiations for all concerned parties. It is quite likely that
in conparisonto the 740 full-time instructors, the part-time staff wll
constitute the voting majority and thus domnate the unit. Thus, in contrast
to Bel mont where two part-tine teachers in the day school were granted
inclusion in the unit of certificated enpl oyees on the basis of different
and conpel ling facts, the significant nunber of 1,100 part-tine evening
teachers in Los Rios cannot easily be overl ooked.

24Ed. Code Secs. 72285 (1010.6) and 72283 (1010. 4).

2°See e.g. Ferner v. Harris, 45 Cal. App. 3d 363 (1975); Coffey V. Governin
Boar d of San Francisco Community Col | ege District, 66 Cal. App. 3d 279 (1977);
Peral ta Federation of Teachers v. Peralta Community College District, 1 Gvil
38508 (ApriT 25, 1977)-

“YSee Ed. Code Sec. 87742 with reference to part-tine enpl oyees as tenporary
Instructors. |t states:

Governing boards of community college districts may
dismss tenporary enpl oyees at any tine at the pleasure
of the board.
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Second, because of the different enploynent interests of these two
groups, | would not so easily disniss the argument that to include both
groups of enployees in the sanme unit woul d inpair the efficiency of the
District's operation, Cearly, the District has seen fit in the past to
adni ni ster two separate programs which al nost-totally correspond to the -
enpl oyment condi tions of both groups, - the day programenploying the full-
time faculty and the evening programenploying the part-time faculty.

The majority's reference to excessive fragmentation i s m splaced.

No separate unit of part-tine teachers is being sought here. But even
if it were, it would hardly seemconsistent to argue excessive fragenen-

tation here, in light of our decision in Sweetwater Union H gh School
26 . .
District where we established three units froma group of. 672 enploye3§.
In this vein | note that, in one case, €Caktand—tnrfied-Schoot—brstrrct,
the Board not only excluded children center teachers fromthe unit on the

basis of their not being "classroomteachers,” but it also allowed for a
separate unit of children center teachers. The mgjority in that case held;

Qur decision to allowa separate unit of children's
center enployees is determned primarily by the
community of interest criterion. W find conpelling
those facts which Clearlg i ndi cate the separate and
distinct nature of the children's center program ?

Thus, if the part-time faculty in this case had been separately sought, there
I's no assurance that the Board would not find a sufficient and distinct
commnity of interest anong the part-time faculty to justify a separate unit.
On this basis alone, | think this case is distinguishable fromfuture cases
concerning part-time faculty in Californias comunity colleges that may have
occasion to be reviewed by this Board. Consequently, while | oppose the
inclusion of part-time faculty in the overall unit of certificated enpl oyees
and reject their legal definition as "classroomteachers," | do feel that

a case mght be made for a separate unit of part-time evening enpl oyees.

26EERB Deci sion No. 4, Novenmber 23, 1976.
2'EERBBDecision No. 15, March 28, 1977.

281g. at 25.
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Lastly, while it is true that community college districts throughout
the state have in recent years seemingly conducted questionable employment
practices regarding part-time teachers in order to meet their own fiscal
needs, resulting in a 150 percent increase of part-time teachers over the
last four years, inmy view, the elimination of this problem does not lie
in including part-time faculty in an overall unit with full-time faculty.
I have indicated that the taxpayers should not be placed in the position
of having to give public employees "two full bites" of the apple, I do
not, however, reject the possibility of giving employees perhaps a "bite-
and-a-half." Or to put it in less simplistic terms, commensurate with
their status, part-time employees could conceivably be granted the right
to negotiate with the employer over strictly part-time issues. But to
allow, as the majority has done in this case, part-time faculty to parti-
cipate equally with the regular full-time faculty of the District, is to
totally disregard the community of interest standard so well established

in our previous decisions.

//'RayTQnd J. Gonzales Member v

-48-



ORDER

The Educational Employment Relations Board directs that:

1. The following unit is appropriate for the purpose of meeting and
negotiating, provided an employee organization becomes the exclusive
representative:

All certificated employees, including full-time instructors,
part-time instructors who have taught at least the °

equivalent of three semesters of the last six semesters inclusive,
financial aids coordinators and campus public information
officers; excluding day-to-day substitutes, division chair-
persons, athletic directors, the coordinator of special

programs, and summer school instructors.

2. Division chairpersons are supervisory employees within the meaning
of Section 3540.1(m) of the EERA.

3. Athletic directors are supervisory employees within the meaning of
Section 3540.1(m) of the EERA.

4. Financial aids coordinators are not management employees within the
meaning of Section 3540.1(g) of the EERA.

5. Campus public information officers are not confidential employees
within the meaning of Section 3540. 1(c) of the EERA.

6. The coordinator of special programs is a supervisory employee within
the meaning of Section 3540.1(m) of the EERA.

7. Within 10 workdays after the employer posts the Notice of Decision,
the employee organizations shall demonstrate to the Regional Director at
least 30 percent support in the above unit. The Regional Director shall
conduct an election at the end of the posting period if: (1) more than one
employee organization qualifies for the ballot, or (2) if only one employee
organization qualifies for the ballot and the employer does not grant

voluntary recognition.

Educational Employment Relations Board

by

Stephen Barber
Executive Assistant to the Board

©6/9/717
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