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Before All eyne, Chairman; Gonzales and Cossack Twohey, Menbers.

OPI NI ON AND ORDER

This case is before the Educational Enploynment Relations Board on the
International Brotherhood of Teansters, Local 960, San Francisco School
Administrators' exceptions to the hearing officer's decision concluding
that aunit is appropriate for the purpose of meeting and negotiating,
provi ding an enpl oyee organi zation becones the exclusive representative:



Certificated Supervisory Unit, to include all
positions designated as Director, Supervisor,
Assistant Supervisor, Principal and Assistant
Principal, and exclude all members of the
Superintendent's Cabinet and the Legal Officer.

The Board has considered the record and the attached proposed decision in

light of the exceptions filed and adopts the proposed order.

o 7 i
Byﬁf_Raymﬁéd J. Gonzales, Member Reginald Alleyne, Chairman

Dated: September 8, 1977

Jerilou Cossack Twohey, dissenting:
I disagree with both the procedural and substantive ruling of the majority
in this case.

10

, Procedurally, the majority has apparently, although not explicitlynl sustained
the Executive Assistant's rejection of the District's exceptions to the Hearing
Officer's Proposed Decision. I would reverse the Executive Assistant and con-
sider the District's exceptions on the merits.

The facts in this respect are straightforward. . The Hearing Officer issued
the Proposed Decision on June 10, 1977. In the Proposed Decision the Hearing
Officer stated that, pursuant to EERB Rule 33380, the parties had seven calendar
days from receipt of the Proposed Decision within which to "file" exceptions.

1

The District did file a bona fide appeal. The majority has not addressed
the appeal, it has simply ignored it. Such failure of the majority to inform
the District of the disposition of its appeal not only constitutes a denial of
due process (Lambert v. California, 355 U.S. 225, 228 (1957)), but also may
render the majority order a nullity or may result in the remand of the entire
matter (Hadley v. City of Ontario, 43 Cal.App.3d 121, 128-129 (1974); S.E.C. v.
Chenery Corp., 318 U.S. 80 (1943)).




The District received the Proposed Decision on June 13, 1977. It deposited
its exceptions in the mail on June 20, 1977 and they were received on June 21,
1977. However, the Executive Assistant concluded that in order to be tinely
pursuant to PERB Rul e 33380, they nust have been received on June 20, 1977.
The District appeal ed the Executive Assistant's rejection of its exceptions.
The appeal is based on two grounds: first, that the size and conplexity of
the District made ascertaining the governing board' s position on whether or
not to file exceptions nearly inpossiblew thin the tine allowed; and second,
that United Admnistrator's response to the exceptions included a response to
both the District's and the Teansters' exceptions.

Teansters, who had filed tinely exceptions of their own, join the District
inurging the Board to reverse the Executive Assistant and consider the District's
exceptions. The United Admnistrators urge thay the Board sustain the Executive
Assistant and reject the District's exceptions.

Rul e 33380 provi des:

33380. Exceptions to Hearing Oficer Decision.

(a) Awpartymy filew th the Board an original and
four copies of a statement of exceptions to the proposed
deci sion, and supporting brief, wthin seven cal endar days
after receipt of the proposed decision. The statenent o
exceptions shall:

(1) State the specific issues of procedure, fact,
| aw or policy to which each exception is taken;

(2% Identify the part of the reconmended decision
to whi ch each exception is taken

(3) Designate by page citation the portions of
the record relied upon for each exception

(4) State the grounds for each exception

(b) No reference shall be made in the statement of
exceptions to any matter not contained in the record of the
case.

2\ei ther the San Francisco O assroomTeachers Association nor the San Franci sco
Federation of Teachers have filed briefs with the Hearing Oficer or the Board at
any stage of these proceedings. They becane parties to this case by virtue of
their interest inrepresenting a unit of non-supervisory, non-managerial certifi-
cat ed enpl oyees.



(c) An exception not specifically urged shall be
wai ved.

(d) The party shall serve a copy of the statenent and
supporting brief upon each party to the proceeding. A state-
ment of service shall be filed with the Board.

(e) The filing of the statenent of exceptions submts
the case to the Board itself.

The majority has apparently sustained the Executive Assistant's interpretation
of this rule equating filing with physical receipt in the Board's offices
This is an unreasonable and unwarranted interpretation

It is well-established that an appellate body is generally reluctant
to permt mnor procedural defects to preclude an exam nation of an actua
controversy.  This isﬁtrue inthe California courts and even nmore so in an
admnistrative agency. In the instant case particularly, where United
Adm nistrators, the only party whose position was opposite that of the District,
had in fact addressed the District's exceptions, the mgjority's rejection of
this sound and accepted principle is unfounded. Furthernore, the majority's
adoption of arigidand inflexible interpretation of Rule 33380, whose tine
requi renents are at best severe, ignores the obligation of the Board to reconcile
the rights of the District and those of the United Adninistrators. > In this
case the United Admnistrators had, in fact, thenselves treated the District's
exceptions as tinely filed;, United Admnistrators responded to both the Teanster's
and the District's exceptions. In these circunstances and given the severe time
constraints of the Board's rules, | would have considered the District's exceptions.,

3

See Peste v. Departwent—of-Alcohot+e—Beverage—Cont+ot 51 Cal . 2d 310,
313 (1958):

4See G bson v. Unenpl oynent | nsurance Appeal s Board, 9 Cal.3d 494, 108
Cal . Rotr. I, 509 (1973) where the Suprenme Court concluded that the agency and
the superior court had erred in denying consideration of the merits of an
appeal filed three days late. See also Flores v. Unenployment Appeal s Board,
30 Cal . App.3d 681, 106 Cal.Rptr. 543 (1973).

>See Gonzales v. State Personnel Board, 76 Cal.App.3d. 364, __ Cal.Rptr
(1977).
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Substantively, | disagree with the majority's conclusion that the directors
and supervisors are not nmanagenent enpl oyees.

The Teansters urge that the Board reconsider the interpretation of the
definition of management enpl oyee contained in Section 3540.1(g) of the EERA as
enunci ated in Lonpoc Unified School District: 6 United Adm ni strators does not.

Supervisors, by definition, are those who have the authority to hire, fire,
transfer, discipline, assignwork or effectively recommend any of these actions.
Supervisors, therefore, possess significant responsibilities for admnistering
district programs. Management enpl oyees are defined by Section 3540.1(g) as
those "...in a position having significant responsibilities for fornulating
district policies or admnistering district programs.” Applying this |anguage
literally woul d nean that supervisors are nmanagement enployees. Sections 3540.1(j)
and 3545(b) (2) grant negotiating rights to supervisors; Section 3543.4 denies
negotiating rights to management enployees. In reconciliation of these apparently
conflicting sections of the EERA, Dr. CGonzales and I, as the mgjority, concluded
in Lonpoc that in order to be considered a managenment enpl oyee within the neaning
of Section 3540.1(g), one nust possess significant responsibility both for
admnistering district prograns and for formulating district policies.

The record anply denonstrates, as the hearing officer docunented, that
the directors and supervisors in the instant case possess great discretion
and responsibility for admnistering district programs. \What is at issue
here is the discretion and responsibility of directors and supervisors in
formulating district policy. The hearing officer concluded, and the majority
agreed, that they have no role in formulating policy. | disagree; rather the
wei ght of the evidence establishes that they possess significant responsibility
for formulating district policy.

Wi | e we shoul d not lightly deprive enpl oyees of the rights afforded them
by the EERA, neither should we lightly deprive school districts of a sufficient
core of management enployees to admnister its affairs free fromany conflict
of interest which would arise if such person or persons negotiated as nenbers
of an enpl oyee organi zati on.

There are 132 schools in the District. The average daily attendance is
approxi mately 68,000. The District enploys approxi mately 4,932 certificated
enpl oyees.

SEERB Deci sion No. 13, March 17, 1977.



The chief admnistrative officer of the district is the superintendent.
The District is divided along two separate functional lines: instruction and
busi ness. Each division is under the direction of a deputy superintendent.
There is one associate superintendent who reports to the deputy superintendent
of business and one associ ate superintendent who reports to the deputy superintendent
of instruction. The instruction division is further divided into four geographic
areas, each under the authority of an assistant superintendent. Sone of the
directors and supervisors at issue here report directly to the deputy superintendent
of instruction; some directly to the associate superintendent; and some to the
assistant superintendent. Sone of the supervisors report to a director

There are four areas inwhich the weight of the evidence establishes that
directors and supervisors are significantly involved in the fornulation of district
policy. Wile not all of the directors and supervisors performall of these
functions, it appears that nost of themperformat |east two. First is the
eval uation of existing prograns. Eval uation’includes nodification of,~
addition to or deletion fromthose programs for which the directors and supervisors
are responsible. Directors and supervisors regul arly make recommendations about
these prograns; their recommendations are followed in nost cases. Thus, the
supervisor of the mental |y handi capped testified that he decides that "a particul ar
thing" should be done in the instructional programand submts his recommendations
to his superior. He testified that his reconmendations have been followed "in
nost cases." The sane supervisor further testified that in a programsuch as
that for the mental Iy handi capped, "the population is changing considerably" and
"therefore, the programdirection has to be nodified to meet the needs of those
children." Another supervisor testified that in the course of admnistering the
contract with an outside agency he independently determnes the needs of students
and "reinterprets" the contract to procure the desired services. When asked if
he sought the approval of his superior before doing this, he testified, "I have
been doing this in the course of nmy job...until sonmeone tells me not to, | wll
continue todoit."

Second is the devel opment of newpolicies and programs. Anusic supervisor
testified that he was under instruction fromthe superintendent to plan for a
magnet creative arts school. H's responsibilities in this regard consist of
coordinating neetings with various interested faculty and comunity persons and



synt hesi zing the suggestions and options into a single document which contains
recomrendations. In other projects his recomendations have general |y been
fol I owed. Another person, the director of the integration departnment, testified
that she recommended that the current plan to redesign the school district did
not meet the requirenents of the court-ordered integration plan under which the
District is presently operating. Her recommendation to reconsider the redesign
pl an was not followed. However, she further testified that her recomendation
about how "this m ght be controlled" was adopted by the governing board. In
addition, she has taken an active part at governing board meetings on this
t opi . |
Third is the preparation and admnistration of the budget for various
progranms. Several directors and supervisors prepare the budget of the programs
for which they are responsible, including the guidelines withinwhich the budgets
are to be admnistered. Although once adopted the budget nmust be administered in
accordance wi th the guidelines approved by the governing board, the guidelines
are generally those articulated by the director or supervisor in the origina
preparation. Thus, the supervisor of the nental |y handicapped testified that
he prepares a recomended budget which set forth the specific needs of the
John L. Roberts Devel opment Center. Once the budget is adopted, his approva
is required for the purchase of such itens as instructional material, equipnent,
mai ntenance and field trips. Another supervisor testified that he prepares -
five programbudgets which are rarely altered; in fact, he testified that
"[the budget] pops out of the conputer pretty nuch exactly the way | put it in."
Finally, directors and supervisors prepare and di ssem nate policy directives.
There are at least three ways through which policy formally is articulated in
the District: through formal adoption by the governing board and incorporation
into a docunent called "Board Policies," through the regulation manual, and
through operational directives. The testinony was contradictory regarding the
rol e played by directors and supervisors in the formulation of "Board Policies"
and the regul ation manual ; however, it is clear fromthe record that they
prepare operational directives in their designated areas. The operational
directives may interpret policy, outline various options available under the
policy, or evaluate the inpact of one policy on another. These directives are
used by others to explain a particular programor policy to on-site admnistrators



and interested members of the community. For example, one supervisor testified
that he prepared a policy for the intermediate school program which outlines
the types of classes which may be offered and establishes priorities among
than.

In sun, directors and supervisors are at the heart of the District's policy
formulation. Essentially, their duties consist of making operative the broad
policy directives of the governing board and the superintendent. While the
governing board and the superintendent establish the skeleton of District policy,
directors and supervisors flesh out the detailed characteristics. Furthermore,
they generally speak with the authority of their superiors and are clearly
understood to do so. Where, as here, directors and supervisors exercise sub-
stantial discretion, the process by which broad policies are rendered operational
necessarily determines the limits of the policy. The directors and supervisors
occupy executive-type positions and are closely aligned with management as true
representatives of management. Accordingly, I find them to be management
employees within the meaning of Section 3540.1(g) .

f?" S - g
Jerilou Cossack Twohey, Member
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Jeff Paul e, Hearing Oficer
PROCEDURAL H STCRY
The United Admnistrators of San Francisco (hereinafter "United Adm nistrators")
filed a request for exclusive representation with the San Francisco Unified School

Dstrict (SFUSD) on April 1, 1976 for a certificated supervisory unit conprised of



principal s, assistant principals, supervisors, assistant supervi sors, directors and
adm ni strative assistants, excluding those enpl oyees who are on the Superintendent's
Cabi net .
The International Brotherhood of Teansters, Local 960, San Franci sco School
Adm nistrators Division (hereinafter "Teansters") filed an intervention on Apr iII 20,
1976 and proposed a supervisory unit nearly identical to the United Adm nistrator's.
The SFUSD filed its decision with respect to the request for recognition and
intervention on May 7, 1976 contending that all of the above-nentioned bositi ons are
nmanagenment enpl oyees as that termis defined by Government Code Section 3540.1(qg). 1/
A unit determination héaring in this matter was conducted during Cctober through
Decenber, 1976, by Board agent James Pinnell producing over 2,000 pages of transcript.2/
During the course of the hearing, several stipulations were agreed upon by the
parties, as foll ows:
1. That the United Administrators and the Teansters are

. enpl oyee organi zations within the meani ng of the

3/ The pertinent Government Code Sections are:
3540.1(g): "Managenent enpl oyee" neans any enpl oyee in a position having
significant responsibilities for formulating district policies
“'or admnistering district prograns. Mnagement positions
shal | be designated by the public school enployer subject to
review by the Educational Enpl oynent Rel ations Board.

3540.1(nm).: "Supervisory enpl oyee" neans any enpl oyee, regardl ess of job
description, having authority in the interest of the enpl oyer
tohire, transfer, suspend, lay off, recall, pronote, discharge,
assign, reward, or discipline other enpl oyees, or the responsi-
bility to assign work to and direct them or to adjust their
gri evances, or effectively recommend such action, if, in con-
nection with the foregoing functions, the exercise of such
authority is not of a merely routine or clerical nature, but . .
requires the use of independent judgnent.

3540.1(c): "Confidential enployee" neans any enpl oyee who, in the regul ar
course of his duties, has access to, or possesses information
relating to, his enployer's enployer-enployee relations.’

2/

-/ The San Franci sco d assroom Teachers Association and the San Franci sco
Federation of Teachers becanme parties to the hearing. Both organizations pri-
marily were interested in a unit of certificated classroomteachers. n
February 16, 1977, the San Franci sco Federation of Teachers was certified as
the exclusive representative of an appropriate unit of classroomteachers
following a representation el ection.

b ]



Educati onal Enpl oynent Rel ati dns Act (EERA);
2. That all menbers of the Superintendent's Cabinet are
nmanagenent enpl oyees; 3/ and
3. That the position of Legal Cfficer is nanageri al.
During the hearing, the Teansters amended its intervention contending that
the principals and assistant principals alone constitute an appropriate unit. Al so,
during the hearing, the SFUSD rmaintained that the Drector of Adninistrative
Resear ch; Supervi sor of Position Control, Salary and Conparability Se(;ti on; and
the Supervisor of Certificated Personnel are management or _confidential enployees.
| SSUES
1. Wether the International Brotherhood of Teansters, Local 960,
San Franci sco School Administrative Division, is an enpl oyee organi zation within
the rreani. ng of Government Code Section 3540.1(d).
| 2. Wether all Princi palé, Assistant Pri nci_palé, Directors
(excluding those Directors on the Superintendent' s- Cabi net ) and ‘Sub'ér.\fiuéors |
(excluding those Supervisors on the Superintendent's cabinet) are nanagemnent _
enpl o'yée's within the meaning of Section 3540, (n.

3. Wether the Director of Adnministrative Statistical Research; Super vi sor
of Position Control, Salary and Conparability Section;: and the Supervisor of Certi -
ficated Personnel, if found not to be nmanagenent enpl oyees, are confidenti al
enpl oyees within the meani ng of Governnent Code Section 3540.1 (c).

4. \Mether, if the positions stated in nunber two, above, are found
be supervisory, these positions constitute an appropriate supervisory unit, and if

not, what is an appropriate supervisory unit(s).

3/ The Superintendent's Cabinet consists of the Superintendent, Deputy
Superi ntendents, Associ ate Superintendents, Assistant Superintendents, Adm ni -
strative Assistants to the Superintendent, Director of Budget and Fi nance,
D rector of Federal and State Prograns, Director of Personnel, Drector of
Budget ‘and Pl anni ng, Supervi sor of Human Rel ations, Enployee Relations (ficers
and the Supervisor of Public Information.

3



D SAUSSI ON AND
DETERM NATI ON CF | SSUES

Structure and Organi zation of the San Franci sco Unified School District

I nasmuch as the unit sought to be represenf ed in this case consists of alleged
supervi. sory enployees, it is helpful to discuss the structure of the SFUSD as it
relates to the positions in dispute herein.
The SFUSD is conpri sed of 132 schools of which 97 are elenentary, 29 secondary
and 6 are "special" (i.e., Special Education for the Handi capped). The District has
an average daily attendance of approximately 68,000 and there are approxi mately
4,932 certificated enpl oyees of which approximately 280 are in dispute in this case.
The Superintendent of Schools is the highest enployee position within the District.
The Superi nt endent works‘ in conjunction with the Superintendent's Cabinet. The
Superi nt end_ent s Cabi net consists of the Superintendent, -Deputy Superintendents,
Associ at e Superintendents, Associate -Superintendents, Assistant Superintendents, Adm ni-
strative Assistants to the Superintendent, D rector of Budget and Fi nance, Director
of Federal ahd State Prograns, Director of Personnel, Drector of Budget and Pl anni ng,
Supervi sor of Human Rel ations, Enployee Rel ations Oficers and the Super vi sor of
Public Information. The Superintendent's Cabi net fornulates District policy, subject
to approval by the school board, on a wi de variety of subject matters including but
not limted to organi zation of the District, "budgeting of positions, vacation schedul es,
assignnents to various commttees, fornulation of a grievance procedure, summer school
prograns and eval uati on of special prograns within the D strict.
Prior to the 1976-1977 school year, the District was organized on a city or
Dstrict-wide basis with separate divisions for elenentary and secondary school s.
The speci al schools al so operated on a city-w de basis. In 1976, the Superintendent

and the Superintendent's Cabinet drastically restructured the city-w de organizational



concept in favor of an "area" concept. 4/ Under the new organizational structure
the District is divided into four -areas (or "quads") designated sinply as Area |
Area |11, Area Ill and Area IV. Each area contains approximtely an equal nunber of
el ementary and secondary -schools and is supervised by an Assistant Superintendent
(commonly called an Area Superintendent). Each Area Superintendent has four Super-
visors who report directly to the Area Superintendent. All other Supervisors

enpl oyed by the District work in.various departments of the District on a district-
wi de basis. The various departments and their Directors (i.e., Departnent of Bi-

I i ngual Education, Children's Center Department, Creative Arts Department) al so
operate on a district-wi de basis. Although the Supervisors and Directors basically
operate on a district-wi de basis, each is assigned to a particular Area and reports
to an Area Suberintendent. Some -departments operate on a district-w de basis and
cone under'the_jurisdiction of an Associ ate Superintendgnt (i.e., Department of

I ntegration). , .

The positions of principal and assistant principal at each of the schools in
the District did not change in 1976. Persons hol ding these positions work at a
singl e school site.
Statts—of—Feamsters—tocat—966

On the 14th day of the hearing; the United Administrators first
rai sed the issue of the status of the Teansters, Local 960, as an enpl oyee

-

' organi zation within the meaning of the EERA.5/ The United Adm nistrators

4/ It is unclear fromthe record whether the Board of Education ever formally
approved this change. It seens clear, however, that at least at the tine of
the hearing in this matter, the District was operating under the new "area" concept..

5/ Government Code Section 3540.1(d) states:

"Enmpl oyee organi zation" nmeans any organi zation which includes enpl oyees of' a
public school enployer and which has as one of its prinmary purposes repre-
senting such enployees in their relations with that public school enployer.
"Enpl oyee organi zation" shall also include any person such an organi zation
authorizes to act on its behal f.



protest comes not only too late but is unconvincing.

The parties, on the first day of the hearing, stipulated that the Teansters,
Local 960, qualified as an enpl oyee organiiation wi thin the meani ng of the EERA.
As stated by one | eading commentator, "Astipulation is an agreenment ... relating to
amatter involved in ajudicial proceeding. It nay relate to evidence or facts, and
if it is not in excess of the attorney's authority, and conforns to procedura

requirements, it results in a judicial adn ssion renoving the issue fromthe case."

(Wtkin, California Evidence, Section 505.) (enphasis added)

Even assumng the United Admnistrator can be relieved fromits stipulation

its contention that the Teansters, Local 960, does not qualify as an enpl oyee

organi zation - within the definition of Section 3540.1(d) is.without nmerit. The

s[ﬁple fact that the Teansters, Local 960, has menbers in the proposed unit and that

it filed an intervention in this case seeking to represent certain enployees in the

SFUSD i s evidence enough that the Teansters, Local 960, has as one of its primary

pur poses representing SFUSD enpl oyees in their enploynent relations with their enpl oyer.
The Teansters, Local 960, is an enpl oyee organizapion wi t hi n the meani ng of

Section 3540.1(d).

Definition of Managenent Enpl oyee under the EERA

CGovernnent Code Section 3540.1(g) states as follows:

"Managerent enpl oyee" means any enpldyee in a position
having significant responsibilities for fornulating district
policies or admnistering district prograns. Managenent
positions shall be designated by the public school enpl oyer
subject to review by the Educati onal Enpl oynent Rel ations
Boar d.

The Di strict maintains that according to this stéiﬁtory_definition,
nanageﬁehf-enployees include those who have significant responsibilities for
formulating district policy oL admnistering district prograns. The District
argues that the inclusion, in the disjunctive, of those who "adninister district

progranms” in the statute mlitates in favor of a finding that the positions in dispute

in this case are manageri al



The Board considered, in gomrlpoc Unified School D strict, EERB Decision No. 13

(March 17, 1977), a decision in which each Board nmenber wote an opi nion, the

EERA' s uni que::defini tion ofl "managenent enpl oyee", and for different reasons, gave
little, if any, significance to the Legislature' s use of the disjunctive in Section
3540.1(g). Chairnan All eyne, who wote the | ead opi nion, followed National Labor

Rel ati ons Board precedent in finding that managenent enpl oyees are those "who are in
a position to formul ate, det e.rni ne and effectuate managenent policies." (citation
omtted). Menber Gonzales, in concurrence, stated that he woul d consi der NLRB and
federal case |law as "suppl emental only" inasmuch as the National Labor Rel ations
Act, as anended, does not define "nanagenent enpl oyee". He reaches the same con-
clusion as the Chai rman however, by relying on "commonly accepted rules of statutory
construction". Menber Gonzales stated: "No controlling significance can be

ascribed to the Legi sl at uré‘ s use of the disjunctive in Section 3540.1(g). The

reference to significant responsibilities' in that section nodifies both the fornu-
lati ng' [of] district policies' and the adnmnistering [of] | di étri ct prograns!”
(enphasis in ori gi'nal ) .- Menber Cossack conéurred wi t h Menber CGonzal es' rational e
concerni ng the construction of "managenent enployee" as set forth in Section 3540. | (.g).
Accordingly, the éonstructi on to be given the statutory definition of " n’anggenent

enpl oyee" is as fol | ows:.

A person nust possess both of the functions delineated

in Section 3540.1 (g) to be found a rmanagenent enpl oyee.

(See Gakl and Wnified School District, EERB Decision No. 15
March 28, 1977. Menber Cossack at page 15.)6/

6/ The closi ng conment by Menber Conzal es in Lonpoc, supra, isS nost apropos:
~ "dearly, a person who has supervisory status has significant responsibility

for admnistering a school district's personnel program (footnote omtted).
Yet, nowhere in the definition of 'supervisory enployee' as found in Section
3540.1(m is there any indication that such a person al so has significant
responsibility for formulating a school district's personnel policy. Therefore
to read Section-3540.1(g) in the disjunctive would qualify even supervisors
as nanagenent enpl oyees, which, in turn, would be inconsistent with the | eg-
islative grant of negotiating rights to supervisors."”




| Addi ti_on'al ly, as the United Adm nistrators argue, the definition of a "managenent
enpfoyee“ shoul d be interpreted na{romjy. The overal|l schene of the EERA
supports this construction. Negotiating rights are accorded supervisors under the
Act whi | e managenent enpl oyees are not- consi dered public enpl oyees (Section 3540.1(j)),
and they have no negotiating rights (Sbctidn 3543.4). Accordingly, "great care

nust be exercised in determning who shall be considered a managenent enpl oyee".

Qakland, supra, at pages 6-7. See also Lonpoc, supra, page 20.

Bur den of Proof

In its post-hearing brief, the District devotes consi derabl e attention
to the proposition that "the burden of proof is on the enployee organization t hat
. chal l enges the enpl oyer's designation of managenent positions". Thg D strict .
Cites nohcases ih__support of this argunment, but sinply contends that inasmuch
~as Section 3540.1(g) places the authority in, and the responsibility on, the public
school enpl oyer to desi gnate nmanagenent positions (subject to reviewby the EERB), then
the enpl oyee organi zation. chal | enging such designation nust prove by a preponderance
of the evidence that the positions so designated are not nanagenent.
Wil e the Board itsel f has not squarely confronted the question, of burden
of proof in representation cases the hearing officer is not without guidance on
thi s i ssue.

In Frenont Uhified School District, EERB Decision No. 6 (Decenber 16, 1976),

Chairman Al eyne, concurring in part, stated that he. woul d require the party
alleging a confidential status the burden of proving it by a preponderance of
evidence. The sane reasoni ng woul d apply to managenent enpl oyees since both
confidential and managenent enpl oyees are totally renoved fromthe Act's coverage.

(Sections 3540.1(j) and 3543.4). In Cakland, supra, a three-opinion decision,

Menber Cossack appears to indicate that the Dstrict was unable to show that psychol -

ogists who the Dstrict had designated as managenent were indeed managenent enpl oyees.




Finally, in _Foothill-DeAnza Community College District, EERB Decision No. 10

(March 1, 1977), a unaninous decision, the Board held that the enpl oyer, who had
designated certain "grounds forenen" supervisory in order to exclude themfromthe
proposed rank and file unit, had not "sufficiently proven that the forenen exercise
any of the activities listed in Section 3540.1(m)...".

It seens clear that the party arguing for exclusion:-of enployees froma proposed

unit by designating enployees as managenent so as to exclude themfroma unit of

subé}visory enployééé, has the burden of proving by a preponderance of eVideﬁée-"m
that such enpl oyees possess the requisite authority and/ or exercise the'requisite
functions and duties to qualify themfor exclusion fromthe proposed unit. 1In the
instant case, the burden of proof properly rests with fhe SFUSD to denonstrate that

the positions it has designated as managenent are indeed nmanagenent .

Principals and Assistant Principals

The principals at the secondary and el enentary school |evels in the SFUSD
have no significant responsibilities for fornulating district policy. The principals,

nmerely nmake policy reconmendations with respect to the transfer and ‘assignnent of

personnel, staffing of schools and st udent -t eacher rati os. Al though principal s often
serve on various commttees which play a role in fornulating district policy, the

~comm ttees include teachers and, noreover, are purely advisory (see -Qakland, supra,

page 30). Finally, the principals did not have any significant input in formulating
t he school district's policies as found in the"Board of Education Policy Manual ".

The principal s are responsible for the general nmanagenent of the school .
such as supervising the first aid programat the school and setting priofities
with respect to custodial repairs. Additionally, the principals' decisions with
respect to the assignment of certificated and non-certificaied personnel within the
school are generally not subject to review. This is the crucial difference: the |
principals have the authority, and they exercise such authority, to nake assignnments
of personnel and to assign particular duties to enployees as long as the principals
are conplying_mjth es;ablished school district policy—policies which have been

9



formul ated by higher level district enployees.

The SFUSD has not denonstrated that the principals have significant re-
spdnsibilities for formulating district policies and accordingly, said positions
are not managerial, but are supervisory.

Having found the principals not to be managenent enployees, it follows a
fortiori that the assistant principals are |ikew se not management enpl oyees.

The issue with respect to the assistant principals is whether they are supervisory.

The evi dence adduced at the hearing indicates that the assistant principals
at both the secondary and el enentary school levels participate in interviews of
prospective enpl oyees, recommend the transfer of enployees, assign work to various
par a- pr of essi onal s enpl oyed at the school and evaluate teachers and non-certificated
enpl oyees.

As the Board indicated in Sweetwater, supra, the performance of only one of
the enunerated functions in Section 3540.1(m is sufficient to find the disputed
position supervisory. It is found that the assistant principals are supervisors
within the meaning of the Act in that they assign work to enpl oyees, evaluate

teachers and effectively recommend the transfer of enployees.

Directors

There are approximately 20 "Directors” enployed by the SFUSD. As previously
stated, sonme Directors are in charge of departments which come under the jurisdiction
of a particular Area Superintendent, yet the department operates on a district-w de
basis. Oher departnents, such as the departnments of Integration, Special Education
and Career Education, operate on a district-w de basis also, but the Directors of
these departnents report to an Associate Superintendent.

Typical of the Directors' responsibilities is the adm nistering and inplenenting
of district prograns and policies. The Directors have no role in actually formul ating
district policy. For instance, the Director of Integration does not deternine
what the District's policy with respect to the integration of the SFUSD s
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school s shoul d be, but rather, the Director effectuates the policy which has been
formul ated at the Board of Education level. The sane is true for the Director of the
Bi-lingual Program This Drector does not forrulate the bi-lingual program but'
does inplement Board of Education policies with respect to this program

The fact that sone Directors report to an Area Sup‘eri ntendent and others report
to an Associ ate Superintendent is not significant. The various departnents do
vary in size, and sone D rectors occupy "sensitive" positions, such as the Drector
of Integration, but all Directors are responsible for the overall admnistration
of their particular departnments. Dr. Lane DelLara, Associate Superintendent, who
has under his direct authority several departments, testified that he del egates
to the Drectors of those departnents the responsibility for the "functioning" of
the department. Cdearly, this inplies that the Drectors are responsible for
carrying out and inplenenting the District's policies and prograns.

Areviewof the entire record establishes that the Directors exercise supervisory
duties. Generally, the D _rect ors have authority with respect to fhegss_i gnneélt
transfer and sel ection of personnel within their departrrehts. Additionatly, Drect ors
nmake decisions regarding the directing and assigning of work to enpl oyees under t.heir
supervision. Wen Dr. De Lara was asked whether the Directors under his jurisdiction
exerci sed their "independent judgment” with respect to naki ng these deci si ons-,ll_ he
answered, "Yes, very definitely."” |

It is found that Directors ha\}e no significant responsibility for forrml_'a:ti ng
district policy and are therefore not managenent e'rrpl oyees wi thin the neaning of
Section 3540.1(g). The Drectors do exercise at |east sone of the functions
described in Section 3540.1(m) and are, therefore, supervisors w thin the neani ng

of the Act.
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Supervi sors and Assi stant Supervi sors

The positions of Supervisor .and Assi stant Supervisor i_n'the SFUSD functi on
either as an "Area Supervisor", who is subordinate to an Area Superi ntendent,
or as a "Supervisor," who is subordi nate to a Director of a department. There
is only one Assistant Supervi sor in the District, who is one of the four Super vi sor s
in the Children's Center Departnent, and any deternination with respect to the
status of the other Supervisors in the various departnents also applies to the
Assi stant Super vi sor.

There are four Supervisors in each of the four Areas or Quads in the Dstrict,
and these sixteen Supervisors report directly to their respective Area
"Superintendent. The "Area Su'pervi sors", as they are sonetines called, function
basically the sane as departnent Directors. |In fact, one of the "Supervisors" in
Area | is designated as a "Director” on the SFUSD s organi zation chart. The
‘i ndi vi dual who holds. this particular position testified that he was not sure
whet her he was a "Supervisor" or a "Drector”.

Each Supervisor in each Area has a particular area of responsibility involving
either the elementary schools in the Area, or the secondary schools, or one or
nore of the "special" schools or programs. Common to all Area Supervisors is the
assi stance they give the Area Superintendents in admnistering the operational
and instructional programof their particular Area. This includes visiting the
schools in the Area, naking effective recomendations to the Area Superintendent
regarding the hiring, transferring and disciplining of enpl oyees. The Area
Supervisors also evaluate the work of the classroomteachers, assign and direct
the work of the enpl oyees, and reconmend changes in the scheduling of enpl oyees.

The sixteen "Area Supervisors" exercise several of the functions enunerated in

Section 3540.1(n) and are thus supervisory enployees within the meaning of the Act.
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In addition to the Area-Supervisors discussed above, there are
approxi mately 20 additionall“Supervisorsf wi thin the ﬁ striét who work in
specific departnments on a district-wide basis. Having found fhe D rectors
of the various departnments not to be managenent enployees it follows that
the Supervisors, who are subordinate to the Directors, also are not nanage-
nment enpl oyees. The issue with respect to the Supervisors is whether they
are supervisory enpl oyees within the meani ng of Section.3540.1 (m. The
structure and organi zation of the various departments within the district
_variqs depending upon the size of the Depar t ment and thé particul ar prograns the

department adninisters. For instance, the Departnent of Education has in, addition

to the Director, three Supervisors. Each Supervisor has a particulér area of
responsi bility, such as Supervisor of Programs for the Mental |y Handi capped,
Supervi sor of Prograns for Speech, Fbaring and Visually andicapped and
Supervi sor- of Prograns for Educationally Handi capped Youngsters. In other
departnents the SUpervisqrs are responsible for a particular function within
the departrment. For instance, in the Children.s Center Departnent, one Supervisor
handl es personnel functions for the department, another Supervisor is in charge
of nutrition education, and there is a Supervisor who is in charge of the
pre-ki ndergarten cl asses.

Al Supervisors, however, have the authority to effectively recommend
the hiring, assignment and transfer of enpl oyees w thin the Supervisor's
particular area of responsibility. Al so, many Supervisors evaluate the perfornance
of enployees under their jurisdiction and in sone instances reconmend di sm ssa
or pronotion of enpl oyees.

The Supervisors enployed in the various departments exerci se many of the

functions listed in Section 3540.1(n) of the Act and are therefore supervisory

enpl oyees.
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Confidential Enpl oyees

The SFUSD contends that the positions of Director of Admnistrative Statistica
Research, Supervisor of Position Control, Salary and Conparability Section and
Supervi sor of Certificated Personnel, if not found to be managenent, are confidential
enpl oyees wi thin the meani ng of Section 3540.1(c). Government Code Section 3540.1(c)
defines a confidential enpl oyee to be:

Any enployee'who, in the regul ar course of
his duties, has access to, or possesses
information relating to, his enployer's
enpl oyer - enpl oyee rel ati ons.

The evidence with respect to the confidentiality of the above positions
was scant. The Director of Admnistrative Statistical Research perforns duties
relating to projections of enrollnent and this data is subsequently used in
negoti ati ons. The SUpefvisor of Position Control provides records of enpl oyees
inthe Dstrict and positions which are avail able to be fi[léd, aqd this information
is then used in negotiations. The Supervisor of Certificated Personnel's primary
responsibility relates to the staffing of the elenentary and secondary schools in
the district and of the federal and state funded prograns. In addition, this
Supervi sor prepares personnel reports which indicate the nunber of enployees in

a given position. None of the three individuals is on the District's negotiating

t eam

In Sierra Sands Unified School District, EERB Decision No. 2 (Qctober 2, 1976),
the Board indicated that a confidential enployee is one who has access to or
possesses information relating to the enployer's enpl oyer-enpl oyee rel ations
which, "if made public prematurely mght j-eopardize the enployer's. ability to
negotiate with enpl oyees froman equal posture.”™ The mechanical preparation of
data and information that is perfornmed by the three individuals in the instant

case is even less than the work perforned by enployees in S erra Sands, who were
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found not to be confidential enployees. Nothing in the record denonstrates

that the three enployees performduties considered confidential

meani ng of the Act.

Appropriate Unit

The SFUSD contends, in arguendo, that the proposed units are not -appropriate

because both principals and assistant

United Administrator's and the Teansters' proposed units.

The Teansters' proposed unit consists of principals and assistant

principals only.

that Directors and Supervisors are management enpl oyees,

within the

principals are included in both the

It is unclear fromthe record whether the Teansters fee

or whet her

Directors and

Supervisors are supervisory enployees but should be in a separate unit.

Gover nnent

the Teansters

The statute is clear and this issue requires no further discussion.7/

Code Section 3545(b)

position. This section states that,

A negotiating unit of supervisory enpl oyees
shall not be appropriate unless it includes
all supervisory enployees enployed by the
district and shall not be represented by the
same enpl oyee organi zati on as enpl oyees whom
the supervisory enpl oyees supervise.

(2) disposes of both the District's and

found the Supervisors, Directors, Principals and Assistant Principals to be

supervi sory enpl oyees within the neaning of Section 3540.1(m,

of all these enployees is the only appropriate unit

7/

a unit

conpri sed

pernmitted by Section 3545(b)

What is unclear fromthe statute, but is not an issue in this case, is
a supervisory unit must include certificated and cl assified
supervi sory enpl oyees. See Section 3545(b) (3). Both the United Adm nis--

whet her

trators and the Teansters

enpl oyee units.
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PROPOSED DECISION

It is the Proposed Decision that:
The following unit is appropriate for the purpose of meeting and negotiating,
providing an employee organization becomes the exclusive representative:

Certificated Supervisory Unit, to include all positions
designated as Director, Supervisor, Assistant Supervisor,
Principal and Assistant Principal, and exclude all
members of the Superintendent's Cabinet and the Legal
Officer.

The parties have seven calendar days from receipt of this proposed decision
in which to file exceptions in accordance with Section 33380 of 8 California Admin-
istrative Code. If no party files tiﬁely exceptions, this proposed decision will
become a final order of the Board on June 22; 1977 and a Notice of Decision will
issue from the Board. |

Within ten.workda?s after the employer posts the Notice of Decision the emplo?ee
organizations shall demonstrate to the Regional Director at least 30 percent support
in the above unit. The Regional Director shall conduct an election at the end of the
posting period if: (1) more than one employee organization qualifies for the ballot

or (2) only one employee organization qualifies for the ballot and the employer does not

grant voluntary recognition.

Dated: June 10, 1977

Jeff Paule
Hearing Officer
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STATE OP CALI FORNI A
DECI SI ON OF THE EDUCATI ONAL
EMPLOYMENT RELATI ONS BOARD

R

SAW FRANCI SCO UNI FI ED SCHOOL DI STRI CT,
Enpl oyer

and

| NTERNATI ONAL BROTHERHOCD OF TEAMSTERS,

LOCAL 960, SAN FRANCI SCO SCHOOL ADM NI STRATORS
DI VI SI ON,

Enpl oyee Organi zation

and

UNI TED ADM NI STRATCRS OF SAN FRANCI SCO,
Enpl oyee Organi zation

Case No. SF-R-419

EERB Deci sion No. 23
and

SAN FRANCI SCO CLASSROOM TEACHERS ASSCOC! ATI ON,
CALI FORNI A TEACHERS ASSCCI ATI ON,
Enpl oyee Organi zation

and

SAN FRANCI SCO FEDERATI ON OF TEACHERS,
AVERI CAN FEDERATI ON OF TEACHERS, AFL-CIQ
Enpl oyee Organization

et SR e A e A A A e e e e e o e T e A A A e A e A N

The Educational Enploynent Relations Board directs that:

~ The following unit is appropriate for the purpose of neeting and negotiating,
provi ding an enpl oyee organization becones the exclusive representative:

Certificated Supervisory Unit, to include all positions designated
as Director, Supervisor, Assistant Supervisor, Principal and
Assistant Principal, and exclude all menbers of the Superintendent's
Cabinet and the Legal Oficer.

Wthin ten workdays after the enployer posts the Notice of Decision, the
enpl oyee organi zations shal| demonstrate to the Regional Director at |east 30 percent
support in the above unit. The Regional Director shall conduct an election at the



end of the posting period if: (1) more than one enployee organization qualifies
for the ballot or (2) only one enployee organization qualifies for the ballot
and the employer does not grant voluntary recognition.

Educational Employment Relations Board

by

I}
Stephen Barber
Executive Assistant to the Board

9/8/71



STATE OF CALIFORNIA EDMUND G. BROWN JR., Govemnor

EDUCATIONAL EMPLOYMENT RELATIONS BOARD
Headquarters Office

923 12th Street, Suite 201

Sacramento, California 95814

(916) 322-3088

September 9, 1977

San Francisco Unified School District San Francisco Classroom Teachers Ass'n.
135 Van Ness Avenue 701 Taraval Street

San Francisco CA 94104 San Francisco CA 94116

International Brotherhood of Teamsters San Francisco Federation of Teachers
Local 960 AFT, AFL-CIO

43 Lansing Street 655 14th Street

San Francisco CA 94101 San Francisco CA 94114

United Administrators of San Francisco
P. 0. Box 890
San Francisco CA 94101

RE: Case No. SF-R-419

Enclosed is a copy of the Order portion of the decision adopted by the Educa-
tional Employment Relations Board concerning the San Francisco Unified School
District's exception to the hearing officer's proposed decision dated June 10, 1977.

Upon completion, the full text of the decision will be forwarded to the

parties.
Sincerelv.
Charles L. Cole
Executive Director
Enclosure
CLC/tz
cc Keith Breon, Esq. Stewart Weinberg, Esq.
Breon, Galgani & Godino Van Bourg, Allen, Weinberg, Williams & Roger
100 Bush Street, Suite 428 45 Polk Street
San Francisco CA 94104 San Francisco CA 94102
Rubin Tepper, Esq. Reynold Colvin, Esq.
845 Page Mill Road Robert Links, Esqg.
Palo Alto CA 93404 Jacobs, Blanckenburg, May & Colvin
111 Sutter Street, Suite 1800
Tom Sinclair, Esq. San Francisco CA 94104

100 Bush Street

San Francisco CA 94104 daes Ballacd

655 Fourteenth Street
San Francisco CA 94114





