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CPI NI ON_ AND ORDER

This case is before the Educational Enpl oyment Rel ations Board on
Washi ngt on Associ ation of Pupil Services Enployees' (WAPSE) single exception
to the hearing officer's attached proposed decision concluding that pupil
services enpl oyees are appropriately included in a unit with other certificated
enpl oyees. Qther issues were decided by the hearing officer, but no party
filed exceptions in respect to them The Board has considered the record and
the attached proposed decision in |ight of the exception.



On the matter excepted to, the hearing officer's decision is substantially
in accord with prior precedent of the Board. See Grossmont Union High School

District.1 For that reason, the hearing officer's proposed order is adopted
as the order of the Educational Employment Relations Board.

By: /Reginald Alleyne, Chairman#

Jerilou H. Cossack, Member, concurring:

A proposed decision was issued by an Educational Employment Relations Board
(EERB) hearing officer on April 11, 1977. Washington Association of Pupil
Services Employees (WAPSE) thereafter filed exceptions to the hearing officer's
decision that pupil services employees are appropriately included in a unit
with other certificated employees.

Having considered the record as a whole and the attached proposed decision
in light of the exceptions filed, I affirm the hearing officer's order that pupil
services employees are appropriately included in a unit with other certificated
employees.1 Grossmont Union High School District, EERB Decision No. 11, March 9,
19717.

WAPSE contends that pupil services employees constitute an appropriate unit
and that to find otherwise is an abuse of the Board's discretion. WAPSE argues,
in effect, that failing to find appropriate a separate unit of pupil services
employees is tantamount to applying a standard referred to as "the most appro-
priate" unit, while the EERA mandates a standard commonly called "an appropriate"
unit. I find no merit in this argument.

1/EERB Decision No. 11, March 9, 1977. The Board's Grossmont decision may
be appealed to the judiciary. The Board denies WAPSE's "motion to delay"

any action on its exceptions in this case, "or any further action on any aspect
of the Washington Unified School District case until a final resolution of the
Grossmont case is reached."

lsince guidance specialists do not possess significant responsibilities
for formulating district policies within the meaning of Gov. Code Sec. 3540.1(g)
as interpreted in Lompoc Unified School District, EERB Decision No. 13, March 17,
1977, I find it unnecessary to determine whether Washington Education Association
(WEA) has standing to contest the district's failure to designate guidance
specialists as management.
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Section 3541.3(a) of the EERA grants the Board broad discretion to fashion
2 3

appropriate negotiating units. This discretionis limted by Section 3545(a),
which requires that we bal ance three equal criteria in determning appropriate
units: the community of interest between and among enpl oyees, the established
practices of enployees, .and the effect of the size of the unit on the efficient
operation of the school district. These criteria, while analogous to those of
other federal and state statutes, are unique to the EERA and our obligationis
to apply themto the facts of each case.

In the instant case, any differences between pupil services enployees and
teachers are no greater than those which exist between various categories of
teachers and are not sufficient to outweigh the functional coherence and inter-
dependence of pupil services enployees with the larger certificated unit. Any
separate identity of pupil services enployees has been largely submerged in
their broader conmmunity of interest with other certificated enpl oyees and they do
not possess a community of interest separate and apart fromthe larger certificated
unit.

- The criterion of the effect of the size of the unit on the efficient operation
of the school district is generally understood to reflect a concern in the4public
sector about the deleterious consequences of excessive unit fragnentation. In

2_Section 3541.3(a) of the EERA states: "The board shal | have all of the
fol I owing powers and duties: (a) To determne in disputed cases, or otherw se
approve, appropriate units."

Section 3545(a) states:

I n each case where the appropriateness of the unit is an
i ssue, the board shall decide the question on the basis
of the connunit% of interest between and anvn? the

enpl oyees and their established practices including,
among ot her things, the extent to which such enﬁloyees
belong to the same enpl oyee organi zation, and the effect
of the size of the unit on the efficient operation of
the school district.

l'See Shaw & G ark, Jr., Determnation of Appropriate Bargaining Units in
the Public Sector: Legal and Practical Problens, 51 Oregon Law Review 152
(1971); Sweetwater Union H gh School District, EERB Decision No. 4, Novenber 23,
1976, at pp. 11-12




the instant case, even if the approximately 20 pupil services employees did
possess a separate and distinct community of interest, this criterion would
mandate their inclusion in the broader certificated unit.

By.( fr.JeriloliH. Cossack, Member

Raymond J. Gonzales, Member, dissenting:

I respectfully dissent from the majority's decision to sustain the
hearing officer in this case on the question of whether there should be a
separate unit for pupil services employees.

I would refer the reader to my dissent in Grossmont Union High School
District1 and although the facts of this case are not totally identical, I
feel the community of interest standard that I required in my Grossmont
dissent would apply in this case- Therefore, I feel there is sufficient
evidence in the present case to allow for "an" appropriate bargaining unit

of pupil services employees.

. = PR p - ra r

By: Raymond J. Gonzales, Member

Dated: September 14, 1977

1Grossmont Union High School District. EERB Decision No.. 11, March 9, 1977,
pages 11-24.
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PROCEDURAL HI STCRY

This case presents a tangled procedural history.

On April 1, 1976, the Washi ngton Associ ation of Pupil Services Enpl oyees
(hereafter WAPSE) filed a petition with the Washington Unified School District
(hereafter District), asking for recognition as the exclusive representative of

a unit of certificated enployees conprised of:



Psychol ogi sts, gui dance speci alists, counsel ors,
nurses, librarians, work experience specialists.

On April 7, 1976 the Washi ngton Educati on Associ ati on, CTA/ NEA, (here-
after CTA), filed a petition with the District asking for recognition as the
excl usive representative of:

. a unit of all certificated enpl oyees excl uding
superintendents, assistant superintendents, directors,
coordi nators, principals, vice-principals, guidance
speci al i sts, counsel ors, psychol ogi sts, psychonetri sts,
nurses and |ibrarians.

An anendrent on the bottom of the CTA petition reads:

In addition to the above named positions, exclude early
chi | dhood specialists, work experience specialists.

At that point, therefore, the District had two non-conpeting petitions
before it. On April 8, 1976 the District posted the appropriate notices describing
therequestsofthetmoorganizati0ns.1/Chkhy5,1976,theCTAanendeditspetitionsothatthepetitio

a request for a unit:

of all certificated enpl oyees excluding superintendents,
assi stant superintendents, directors, coordinators, principals
and vice-principals. Included in this unit but not limted to
are credential ed classroomteachers (K-12), specialist teachers,
children's.center teachers, psychol ogists, guidance specialists,
counsel ors, nurses, librarians and work experience specialists
who deal directly with the education of children . . . 2/ 2

1. CGovernment Code section 3544 requires a public school enployer to
"inmedi atel y" post notice that an enpl oyee organi zati on has requested recognition
Under EERB energency Rul e 30026 which was in effect on April 1, 1976, the enployer
was obligated to post the notice "not later than the end of the fifth workday”
following receipt of the petition. GCovernment Code section 3544.1 requires the
enpl oyer to grant recognition to the organization except when certain conditions
exi st. Anmpong these exceptions is that "[a]nother enpl oyee organization either
files with the public sthool enployer a challenge to the appropriateness of the
unit or submits a conpeting claimof representation within. 15 workdays of the
posting of notice of the witten request. . . ." Cov. Code, sec. 3544.1(b).

2. Excludi ng weekends, there were 20 days fromApril 8, 1976 when the
District posted the notice of the WAPSE request until the CTA anendnent of May 5,
1976. No party has raised the issue of whether the anendnent was filed within the
15 wor kdays required in Governnent Code section 3544.1(b). The hearing officer
notes that California school districts took a spring vacation of about five schoo
days during that time period. Because no party has contended that the CTA

2.



Wth that amendnent, the District was for the first time confronted with petitions
for conflicting units.
On May 17, 1976, the Board of Education of the Washington Unified Schoo
District issued separate decisions about the requests for recognition fromWAPSE
and the CTA. In its decision about the WAPSE petition the District found that the
organi zati on had requested "an appropriate unit." It upheld the show ng of interest
by WAPSE, deternmined that the intervention by the CTA was "invalid" and decl ared
3
that no representation el ection was desired. The deci sion concl udes as foll ows:
The Board of Education request (sic) that the Educationa
Enmpl oynent Rel ations Board certify [the] Wshington Asso-
ciation of Pupil Services Enployees to represent those
enpl oyees described in the unit for purposes of repre-
sent ati on under provisions of SB-160, Collective Bargaining.
On May 18, 1976, the Washi ngton Educati on Association filed a petition with the

EERB seeking a hearing to resolve the unit question. The hearing was conducted

August 11-12, 1976.

| SSUES

The | egal issues presented by this case are:

1. Is there a question of representation pending in the District over
the appropriateness of the unit proposed by WAPSE?

2. If there is a dispute; is the unit requested by WAPSE an appropriate
uni t?

3. Are adult education instructors appropriately within the unit?

4. Are summer school teachers appropriately within the unit?

5. Are the guidance specialists excluded fromthe unit as bei ng either

managenent or supervisory?

(Footnote 2 continued.)

amendnent was not timely, the hearing officer assunes that the amendment was
tinely filed and was thereby a valid intervention into the petition earlier filed
by WAPSE.

3. Determination of the appropriate unit and a resolution of conflicting
_petitions from enployee organizations is the responsibility of the EERB under
"~ Governnent Code section 3545

3.



JURI SDI CTI ON OF THE EERB
During the hearing the counsel for WAPSE took the position that there
was not a challenge to the appropriateness of the unit before the EERB
At one point WAPSE' s counsel said:
It would be my contention there has not been [a chall enge]
and that these docunents will show that and that, therefore, the
only issue that's before4£he Board is the question of conpeting
claims of representation.
Subsequently, counsel objected to the further taking of evidence about
t he appropriateness of the unit requested by WAPSE. Counsel described the question
as "jurisdictional” and argued that because, in counsel's view, the WAshington
Educati on Association‘had not chal l enged the appropriateness of the unit and that al
testimony about that matter should be struck from the record.5
The hearing officer called counsel's attention to the Washi ngton
Educati on Association's May 5, 1976 anmendnent. Counsel for WAPSE, however, said
he could see "no distinction between that document and the earlier petitions”
and continued his insistence that there was no challenge to the appropri ateness
of the unit.6
Inits brief, the District contends that the EERB does have jurisdiction
to consider the unit question. The District argues that by the anmended petitions
it was confronted by conflicting requests fromtwo rival enployee organizations.
The District argues that although it agrees with the request of WAPSE it coul d not

and did not recognize that organization and that it had asked the EERB to resolve

t he di spute.

4. Reporter's transcript on page 87 beginning at line 1.
5. Reporter's transcript on page 96, beginning at line 12.
6. Reporter's transcript on page 98, beginning at line 7. No brief was

submtted by WAPSE, but the hearing officer does consider the argunent made on the
record.



A cl ose examination of the various petitions, anended petitions and the
District's decisions reveals that the District's analysis of the situation is correct.,
Wth the May 5, 1976 anendnent, the CTA abandoned its earlier position which would
have allowed the District to recognize the two organizations in their nutually
exclusive units. Wth the anendnment, the CTA in effect requested a wall-to-wal
unit of certificated enpl oyees. Presented with the two conpeting petitions, the
District stated a preference for the conposition of the units. But it did not
and could not have recogni zed either group

Thus, a hearing was properly scheduled by the EERB to resolve a matter
whi ch was then in controversy. Counsel for WAPSE stated that he could see "no
‘di fference” between the two CTA petitions. There was in fact a great difference
between the two. The amended CTA petition created a question of representation
in the District and under Government Code section 3544.7 the EERB was enpowered

to conduct a hearing and resolve the dispute.

THE APPROPRI ATE UNI T
The Washi ngton Unified School District of Yolo County has an average

dai ly attendance of 4,720.? It has nine schools with elenentary grades, two

8

o

regul ar hi gh schools and one continuation hi gh school

The District takes the position that there are appropriately tw units
for certificated. personnel who are not management or supervisory. One unit would
consi st of approximtely 225 enpl oyees conprised of all classroomteachers in
ki ndergarten, primary grades, internedi ate grades, upper elenmentary grades, high

school , continuation high school, preschool, children center and speciali st

7. Annual Report, Financial Transactions Concerning School Districts of.
““California, Fiscal Year 1975-76, published by the State Controller, State of
Cal i fornia.

8. 1976 California Public School "Directory, published by the Superintendent
of Public Instruction, State of California

5.



teachers assigned to categorical prograns. Excl uded woul d be substitute teachers,
adul t education teachers, sunmer school teachers.

The second unit proposed by the District would contain psychol ogi sts,
gui dance speci alists, counselors, school nurses, librarians, and work experience
specialists, a total of approxirately 20 positions.

WAPSE woul d create a separate unit, identical to the District's second
unit, conprised of psychol ogists, guidance specialists, counselors, nurses,
librarians and work experience specialists.

CTAwoul d create a single unit of all certificated enpl oyees, excluding
substitute teachers and certain kinds of tenporary teachers. I ncluded within the
CTA unit woul d be summer school and adult school teachers. CTA would exclude as
managenent all persons excluded by the District with the addition of the gui dance
speci al i sts whom CTA woul d exclude as bei ng either management or supervisory.

CTA' s contention that guidance specialists should be excluded was a change nade at
the hearing fromCTA's May 5, 1976 amendment. Thus, the unit sought by the CTA
woul d include all of the persons sought by WAPSE with the exception of the guidance
speci al i sts.

The hearing officer will first address the question of the separate unit
of certificated enpl oyees which is proposed by the District and WAPSE.

The Educational Enploynent Relations Board considered this question in
9 . .10

Los Angeles Unified School District,11Gossnont Union H gh School District

and Qakl and Unified School District.

Los Angeles Unified School District was unique in that the parties had
stipulated that nurses, librarians and pupil services and attendance counsel ors

shoul d be in the sane unit with the regular teachers. Applying community of

9. EERB Decision No. 5, November 24, 1976.

10. EERB Decision No. 11, March 9, 1977.

11. - EERB Deci sion No, 15, Narch 28, 1977.

6.



interest criteria under Government Code section 3545(a), the EERB concl uded that
the remaining counselors belonged in the unit with teachers and other certificated

per sonnel

The conplicating factor of the stipulation does not appear in G ossnont
and that case undisputedly serves as precedent. |In Gossnont the Board placed

counsel ors, psychol ogi sts, school nurses and social workers into the same unit
as the teachers. In considering the comunity of interest question, the Board
found it significant that:

—__Fringe benefits paid to counsel ors, psychologists; nurses and soci a
wor kers were the sanme as those paid to teachers;

-—or the nost part; school principals provided a common source of super-
vision for teachers and the other non-teaching certificated enployees;

— Salaries paid to the counselors; psychologists; nurses and soci al workers
were fixed in a definite relationship to the salaries paid to teachers;

— Al of those enployees were evaluated under closely related systens.

— Credential requirenents of the non-teaching certificated enpl oyees were
highly simlar to those of teachers.

- —A substantial interaction occurred between the counsel ors, psychol ogi sts,
nurses, social workers and the teachers;

The question of a separate unit for counselors arose again in Cakland
and the Board ruled once again that they belong in the sane unit with the teachers.
Board precedent on this issue is clear.

The presunpti on rust be; therefore, that the psychol ogi sts, guidance
speciali_sts,12 counsel ors, nurses; I'ibrarians and work experience specialists

belong in the same unit with the teachers. The evidence in this case does not differ

12. Whether or not guidance specialists should be excluded as nanagenent
or supervisory is an issue apart from appropriateness of the unit and will be
considered later in this decision.



significantly fromwhat the Board considered in the above-cited cases.

Buil ding principals in the Washington Unified School District supervise
the teachers, the counselors, the librarians and the gui dance specialists. O .
those in the disputed positions only one psychol ogi st and the nurse are supervised
by a district-level administrator. The salaries of all of the persons in the
proposed separate unit are different fromthose paid to teachers but the anount
is based directly on the teachers salary schedule. The nethod for setting the
sal aries of persons in the disputed catégories is quite simlar to the method
described by the Board in its Gossnont decision.

The system of evaluation for all certificated enployees is defined by
13 14

law as are the credential requirenents. There was no evidence presented by
any party to the Washington hearing which suggests any differences fromthe
.factors considered by the Board in G ossnmont for credentialing and eval uation

Evi dence was produced to show a considerable interaction between teachers
‘and the other credential ed enpl oyees. Guidance specialists, counselors and nurses
all deal with students who were referred by teachers. Librarians work with
teachers in the preparation of bibliograph{es and in hel ping students do research
papers assigned by teachers. Guidance specialists, counselors and librarians
all are required to attend faculty neetings. Nurses have regular dealings with
teachers and psychol ogi sts.

There was no evidence elicited that the fringe benefits are different
for any of the enployees in the dlsputed group than for teachers.

In addltlon to a, conS|derat|on of connunlty o% i nterest, Governnment Code
section 3545(a) al so connands attention to established practfces and the effect
of the size of the unit on the eff|C|ency of operation.

The EERB has held that where there was no evidence that prior representation

occurred in a hilateral rather than a unllateral context it would give little melght

13. Education Code section 13485 et seq,

14. Education Code sections 13130-13136
8.



to established practices which precede the enactment of the Educational Enpl oynent
Rel ations Act. 15 Evi dence elicited at the Washington Unified hearing provides
little confort to the proposition that the positions clained to be appropriately
separate by WAPSE have any history of separate representation. |

In 1965, at the start of the Wnton Act,16 there were nine seats on the
District Negotiating Council, all of which were held by the Washi ngton Educati on
Associ ation. There was no change in conposition until 1970-71 when, after an
amendnent i. n the Wnton Act t he Washi ngt on Associ ation for Better Education got
one seat on the Certificated Enpl oyees Council. The Washi ngton Educati on Associ a-
tion continued to hold the other eight. The WAshington Association for Better
Educati on was conprised of principals, vice-principals, assistant superintendents,
counsel ors, psychol ogists, librarians and school nurses;

In 1971-72, the Washi ngton Educati on Associ ati on had seven seats on
the council. The Washi ngton Association for Better Education had one seat and a
new organi zati on called Di scover had one seat. Discover was basically an organiza-
tion of teachers; other certificated persons and some residents of the conmunity.

In 1972-73, the Washi ngton Education Association had six seats. The
V\ﬁshi ngton Associ ation for Better Education had one seat. Discover had one seat.
And a new organi zati on, Professional Educators' Goup of East Yol o, had one seat.
The Professional Educators' Goup was conprised of nanagers, teachers and any
certificated person wishing to join it.

I n. 1973-74, the Washi ngton Education Association had six seats, Discover
had one seat, the Professional Educators G oup had one seat and the Washington

Federati on of Teachers/ AFT had one seat.

15. © Grossnont -Uni on Hi gh--School ‘District, EERB Decision No. 11 at page 8
citing Sweetwater ‘Union H gh School District, EERB Decision No. 4, Novenber 23, 1976.

16. Former Education Code section 13080 et seq.

9.



In 1974-75, the Washi ngton Educati on Associ ati on had seven seats, the
Washi ngt on Federation of Teachers had one seat and the Professional Educators G oup
had one seat.

In 1975-76, the Washi ngton Education Associ ati on had seven seats. The
Washi ngt on Federation of Teachers had one seat. And the Washi ngton Association of
Pupi | Services Enpl oyees had one seat. WAPSE, fromwhen it first was organi zed,
was limted to non-classroomcertificated enpl oyees who were not nanagers.

Through all of those years, the various organizations had cross nenbership
and until WAPSE was forned no single organization represented only these enpl oyees
WAPSE now cl ainms. Additionally, the evidence was clear that the Washi ngton Educa-
tion Association had perforned a key role in the negotiations which led to the
salary relationship under which counselors and others get a higher salary than
t eachers.

Thus the established practices in the Washington Unified School District
show no clear history of the separate representation for the classes sought by
WAPSE.

The final criterion to be considered is efficiency of operations.

The superintendent said he sees no significant problens fn negotiating with two
excl usive representatives. However, on cross-exam nation, he acknow edged t hat
dealing with two organi zations which want different contracts could pose additiona
adm ni strative problenms for the District.

Accordingly, in consideration of facts recited above and the record as
a whole, it is clear that Board precedent requires the inclusion of psychol ogists,
gui dance specialists, counselors, nurses, librarians and work experience specialists

in the sane unit with teachers.

10.



ADULT EDUCATI ON" TEACHERS
The CTA takes the position that adult education teachers are appro-
priately contained in the unit along with other certificated enployees. The
District would exclude adult education teachers.

Thi s question has been considered by the Board in Petaluma City El enen-

17 _ 18
{ary and H.gh School. Districts Loppoc nified School District, and New Haven

Uni fi ed School Di strict.19 In each of these cases the Board has found that adult

educati on teachers do not share a sufficient comunity of interest with regular
teachers to justify the inclusion of both within the sane unit. The presunption,
therefore, must be that adult education teachers are excluded fromthe unit unless
a party seeking their inclusion can overcone the presunption

No evi dence was presented in the Washi ngton hearing to overcone the
presunpti on.

An adult education teacher is hired once a sufficient nunmber of students
have signed up for a partiéular class to make an opening class ADA of 17. Usually,
aclass is closed if the enrollnent drops bel ow an ADA of 15. In the 1975-76
school year 13 of the planned adult classes were not opened because an insuffi-
cient nunmber of students signed up and five classes were closed after they opened
because of a drop in enrollnent. Thus 18 teachers had classes that did not open or
wer e cl osed because of inadequate enrollnment. Adult school teachers are paid only
for the classes they actually teach

In the fall senester of 1975-76, the District had 39 adult education

teachers. O these, 22 were full-time teachers in the District's regular program

17. EERB Decision No. 9, February 22, 1977.
18. EERB Decision No. 13, March 17, 1977.

19. EERB Decision No. 14, March 22, 1977.

11.



Two worked for the District full-tine as classified enpl oyees, Six were enployed
as teachers outside the D’stricf. Five were enployed in non-teaching jobs outside
the District. The enploynent status of four was unknown. In the spring senester
these statistics changed only slightly.

Adult school teachers are paid on an hourly basis. Although credentials
are required, experience counts as a qualification for a credential in a non-academc
subject and a degree is not necessary. There is nd health plan for adult teachers
whereas ot her regul ar teachers are covered. Adult school teachers are not covered
by the District dental plan. Adult school teachers cannot receive tenure.

Teachers are not able to build up credit in the state teachers retirenent program
by instructing adult classes.

The situation for adult teachers in the Vﬁshington Unified School District
is thus like that considered by the Board in the decisions listed above. Accordingly,
in consideration of these facts and the record as a whole, it is clear that Board
precedent prohibits the inclusion of adult education teachers in the sanme unit

with the regul ar, day-school teachers.

SUMVER SCHOOL TEACHERS
The CTA takes the position that sumrer school teachers are appropriately
contained within the same unit as other certificated enployees. The District would
excl ude sumrer school teachers fromthis unit.

Thi s question has been considered by the Board in Petaluma Gty Elenentary

and Hi gh School Districts and in New Haven Unified School District. In both of

those cases the Board has found thaf summer school teachers do not have a sufficient
comunity of interest with regular teachers to justify the inclusion of both in

the same unit. The presunption, therefore, nust be that summer school teachers are
excl uded from the unit.

12.



No evidence was presented in the Washi ngton hearing to overcome the
presunption;

Summer school teachers are enployed by contract to teach classes during
a summer session. |In the sumrer session of the 1975-76 school year, the District
enpl oyed 15 el enentary school teaChers; O these, nine were regular full-tine
teachers in the District. One was a persbn hired part-time by the District as a
classified enployee. Three were persons who work as substitute teachers during the
regul ar year. Two were persons who ére unenpl oyed. At the high school |evel,
the District enployed_21 summer school teachers. O these; 18 were full-tinme
District teachers. Two were persons who work as substitute teachers during the
regul ar year. One was otherw se unenpl oyed

As with adult education classes, sumrer school classes are dropped
when the enrollnment falls bel ow acceptable levels. |In the sumer prograns, the
m ni mum enrol I ment is about 10. When a summer class is dropped the teacher is no
| onger paid. Summer school teachers receive no health and wel fare benefits.
They receive no credit toward retirenent progranms. They receive only one day of
sick | eave.

The situation for summer school teachers in the Washington Unified Schoo
District is thus |like that considered by the Board in the cases cited above.
Accordingly, in consideration of these facts and the record as a whole, it is clear
that Board precedent prohibits the inclusion of sumrer school teachers in the

sane unit with the regular, day-school teachers.

TEMPORARY AND SUBSTI TUTE TEACHERS

The District and the CTA entered the follow ng agreenent at the hearing:

13.



It is stipulated that the unit determined to be appropriate

for classroom teachers shall include those tenporary enployees

hi red pursuant to the provisions of Educati on Code [sec] 13337.3,
employed to fill positions of certificated enployees on | eaves of
absence or experiencing long termillness for one semester or nore
and those tenporaries hired pursuant to Education Code section
13329, hired pursuant to contract in categorically funded or
specially contracted progranms. Tenporary enployees hired under
Educati on Code Sec. 13337 and 13337.6 and all substitute enpl oyees
are excl uded.

The hearing officer adopts the stipulation w thout inquiry.

GUI DANCE SPECI ALI STS
It was stipulated by the District, WAPSE and CTA that the follow hg
positions be excluded fromthe unit as nmanagenent:

superintendent, assistant superintendents, directors, coordinators,
principals, vice principals and child devel opment speciali st.

The hearing officer adopts the stipulation without inquiry.

The only disputed position is that of guidance specialist. CTA contends
that this position should be excluded as managenent or supervisory. The District
and WAPSE contend that the position should not be excluded

The position of guidance specialist exists only at the seventh and eighth
grade schools. Cuidance specialists work with students in relation to their academc
pursuits and with behavioral problens they experience at school. The guidance
specialists work primarily through the principal and for the principal. They
consult with parents and cl assroom teachers and use tests to design prograns for
students with any special problens. Between 75 and 90 per cent of their tine
is spent in counseling students. They do not fornulate policies except under the
supervision and direction of a principal

In the absence of the principal, guidance specialists are placed.incharge
of the schools where they are assigned. Vice principals serve this function at
the high school level. A teacher designated by the principal perfornms this service
at the elenmentary school |evel.
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Gui dance specialists assist in the evaluation of teachers involved in
prograns for the educable nentally retarded and the educationally handi capped.
However, the role of the guidance specialist is advisory because the principa
carries the full responsibility for the evaluation of all personnel. Guidance
specialists do not attend admi nistrative neetings.

The position of guidance specialist was created approximately three
years ago. Prior to that tinme there was a vice principal at the seventh and eighth
grade levels. After the position of vice principal was renoved fromthe seventh
and eighth grade schools it initially was replaced by the position of counselor
After that, the position was redesignated as guidance specialist. There is much
simlarity between the job description of vice principal and that of guidance
speci al i st.

Initially, it is necessary to exanine the CTA contention that the guidance
speci alists aré managenment enpl oyees. CGovernment Code section 3540.1(g) reads as
fol | ows:

"Managenent enpl oyee" means any enployee in a position
having significant responsibilities for formulating
district policies or admnistering district prograns.
Managenent positions shall be designated by the public
school enpl oyer subject to review by the Educationa
Enpl oyment Rel ati ons Board.

The District argues in its brief that the guidance specialists cannot be
consi dered nanagenent enpl oyees because the District has not designated them as
managenent in accord with the requirenments of the code. The District's argunent
follows the plain neaning of the statute: Under a literal interpretation of the
statute the EERB is not even entitled to pass onthe question of whether sonme enpl oyee
i s managenent unless that person holds a job which the enployer has designhated as

managenent. Case .l aw supports this literal interpretation. |In interpreting the

meani ng of a statute the initial place to look is at the words of the statute itself.
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Moyer v. Worknen's Conpensation Appeal s Board, (1973) 10 Cal.3d 222 at 230.

And interpreting the words of a statute, the language is to be construed in
accordance with the original meaning of the words used. People v. Rodriguez,
(1963) 222 Cal.App.2d 221.

Aliteral interpretation of the statute in this situation produces a
| ogical result. Managenent enployees are the persons in whom the enpl oyer
entrusts the highest authority. They are the enployer's inner circle, the persons
who nmeke the decisions and plot the strategy. No enployer can be conpelled
to take soneone into this category on the notion of soneone outside. The enpl oyer
nmust have confidence in its managerial enployees. This confidence arises fromthe
enpl oyer's original decision to designhate someone as managenent.

The CTA, therefore, does not have standing to raise the issue that
the District failed to designate the guidance specialists as nanagenent.

Inits brief, the CTA takes a fall back position that the guidance
specialists are at |east supervisory enployees and are thus excluded fromthe
unit. CGover nment Code section 3540.1(m reads as foll ows:

"Supervi sory enpl oyee" means any enpl oyee, regardl ess of

job description, having authority in the interest of.the
enployer to hire, transfer, suspend, lay off, recall, pronote,
di scharge, assign, reward, or discipline other enpl oyees,

or the responsibility to assign work to and direct them

or to adjust their grievances, or effectively reconmrend

such action, if, in connection with the foregoing functions,
the exercise of such authority is not of a nmerely routine

or clerical nature, but requires the use of i ndependent

j udgrent .

The EERB has ruled that the definition of supervisory enployee is
witten in the disjunctive so that an enpl oyee need possess only one of the enuner--

ated authorities or functions to be considered a supervisor.20

20. Sweetwater Union Hi gh School District, EERB Decision No. 4, Novenber 23,
1976.
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There is no Board decision which involves the position of guidance
specialist  The Board has ruled that subject coordinators are not supervisory21
and that high school department .heads and curricul umteam nenbers are not super-
vi sory. %

There was no evidence submitted at the hearing to indicate that the
gui dance specialists are supervisory enployees. Their job description, upon
whi ch CTA places nmuch reliance, recites numerous duties they have with students.
They counsel, consult with staff and parents, study the character of the student
popul ati on, performliaison with community groups and so forth. No evidence
was presented that they have the authority to hire, transfer, suspend, lay off,
recall, pronote, discharge, assign, reward or discipline other enployees. There
was no evidence they can assign work to other enployees or direct themor to
adjust their grievances or to effectively recommend such action. The only
testinony renmotely supportive of the proposition that they are supervisory is
that they have some linited, advisory role to the principal about the operation
of prograns for handi capped students. But they do not rate the enpl oyees.

Counsel for CTA seenms to place sonme reliance on the concept that the
work of the guidance specialists appears quite sinilar to the work of the high
school vice principals. The hearing officer makes no judgnment about whet her
the District's designation of vice principals as nanagenent would have been upheld
had the matter been disputed and testinony been taken. The hearing officer accepts
the stipulation of the parties. However, acceptance of that stipulation provides
no support for the proposition that gui dance counselors also should be excl uded

as supervisory because they appear to have duties simlar to vice principals.

21. Lonpoc Unified School District, EERB Decision No. 13, March 17, 1977.

22. "New'Haven Unified School District, EERB Decision No. 14, March 22, 1977.
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*

On the basis of the evidence recited above and the whole record, the
hearing of ficer deternihes-fhat gui dance speci alists are not ekcluded from the
unit as being supervisory: The hearing officer further rules that the CTA has
no standing to contend that the guidance specialists are nanagenent. They are

therefore to be included within the unit.

PROPCSED DECI S| ON
It is the Proposed Decision that:
i. The followng unit is appropriate for the purpose of neeting and
negotiating, providing an enployee organi zati on becones the ekclusive represent a-
tive of the unité

‘Certificated Enployee Unit consisting of all regular, full-time

teachers, speciali st teachers; children's céﬁter teachers; psychol ogi sts, gui dance
speci al i sts, counselors: nurses, librarians and work-experience teachers and those
temporary teachers covered by the stipulation between the District and the CTA
but excluding the superintendent; assi st ant superintendents; directors, coor-
dinators; principals; vice principals and child devel opnent specialist, substitute
teachers; adult education teachers, summer school teachers and managenment, super-
- visory and confidential enployees;

2. The position of guidance specialist is not supervisory and the CTA
does not have standing to contend that it is nanagenent:

The parties have seven cal endar. days fromreceipt of this proposed
decision in which to file ekceptions in accordance with section 33380 of the

Board's rules and regulations. |If no party files tinely exceptions, this proposed

decision will become a final order of the Board on April 20, 1977
and a Notice of Decision will issue fromthe Board.
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Withih ten workdays after the employer posts the Notice of Decision,
the employee organizations shall demonstrate to the Regional Director at least
30 per cent support in the above unit. The Regional Director shall conduct an
election at the end of the posting period if: (1) more than one employee organi--
zation qualifies for the ballot; or (2) if only one employee organization
qualifies for the ballot and the employer does not grant voluntary recognition.

Dated: April 11, 1977

Ronald Blubaugh 7
Hearing Officer
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