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Enpl oyees Associ ation, Pittsburg Chapter #44, Margaret O Donnell,
Attorney (Breon, Galgani and Godino), for Pittsburg Unified

‘School District.

Bef ore CGonzal es and Cossack Twohey, Menbers.

CPI NI ON

On Septenber 8, 1977, Hearing O ficer Ronald E. Bl ubaugh issued
the attached Recommended Decision. Thereafter, California School
Enpl oyees Association, Pittsburg Chapter #44 (CSEA) filed
exceptions.

W have considered the record as a whole and the attached
Recomrended Decision in |light of the exceptions filed and deci de



to affirm the rulings, findings and conclusions of the Hearing

Officer and to adopt his Recommended Order.

By?h_Jerilou Cossack Twohey, Member Raymond J. Gonzales MemberLr
2 s

IWe do not here conclude whether any of the statements contained
in the leaflet might qualify as "a deliberate intention to falsify"
or "a malevolent desire to injure" within the meaning of Linn v.
Plant Guard Workers, 383 U.S. 53, 61 LRRM 2345 (1966).

We do agree with the Hearing Officer's conclusion that the
District rules pursuant to which the employees were disciplined were
promulgated for reasons unrelated to organizational activity.

;.



EDUCATI ONAL EMPLOYMENT RELATI ONS BQARD
OG- THE STATE OF CALI FCRN A

In the Matter of

CALI FORNI A SCHOOL EMPLOYEES ASSOC ATI ON
Pl TTSBURG CHAPTER NUMBER 44,

Chargi ng Party,

Unfair Practice
) Case No. SF- CE-52

VS.
PI TTSBURG UN FI ED SCHOOL DI STRI CT,

Respondent .

— N e N NN, N

Appearances: Robert L. Blake, Attorney, for California School
Enpl oyees Associ ation, Pittsburg Chapter No. 44; Margaret

O Donnel |, Attorney (Breon, Galgani and Godi no), for Pittsburg
Unified School District.

Before Ronald E. Bl ubaugh, Hearing O ficer.

PROCEDURAL H STORY

This case involves the disciplining of three
enpl oyees by a public school district for their role in
the preparation and distribution of a |eaflet.

The leaflet at issue is a single sheet with a
drawing in the upper left front corner and text on both
the front and back sides. The text is wittenin a
- gossipy style with teasing questions, sone of which appear
to inply sexual activities involving various enployees of
the Pittsburg Unified School District.?

O January 27, 1977, fallowng the Dstrict's
initiation of discipline against the enpl oyees, the
Cal i fornia School Enpl oyees Association, Pittsburg

1 Hereafter, the Pittsburg Unified School D strict wll be

referred to as the "District."”



Chapter No. 442/, filed an unfair practice charge agai nst
the District. The charge alleges that the D strict

vi ol ated Governnent Code Sections 3543.5(a) and (d).
According to CSEA, the District had (1) "threatened to

i npose reprisals" against certain enployees and had
"otherwise interfered with, restrained and coerced"

t hem because of their exercise of rights under the |aw"
and had (2) "domnated and interfered with" CSEA' s

adm nistration of its own activities.

In its answer, the District admtted that
disciplinary action had been initiated against the enployees
but denied that it had violated or was anticipating a
vi ol ation of the Educational Enploynent Rel ations Act.5

3/ Hereafter, the California School Enpl oyees Associ ati on,
Pittsburg Chapter No. 44, will be referred to as the
" CSEA. "

“ Covernnent Code Section 3543.5 reads as foll ows:
It shall be unlawful for a public school enployer to:
(a) Inpose or threaten to inpose reprisals on
enpl oyees, to discrimnate or threaten to discrim
i nate agai nst enpl oyees, or otherwise to interfere
with, restrain, or coerce enpl oyees because of
their exercise of rights guaranteed by this chapter.
(b) Deny to enployee organi zations rights guaranteed
to themby this chapter
(c) Refuse or fail to neet and negotiate in good
faith with an exclusive representative.
(d) Domnate or interfere with the formation or
adm ni stration of any enpl oyee organi zation, or
contribute financial or other support to it, or
in any way encourage enployees to join any organ-
ization in preference to another.
(e) Refuse to participate in good faith in the
i npasse procedure set forth in Article 9 (comencing
wth Section 3548).
4 The charge was filed prior to the tinme the disciplinary
action was taken agai nst the enpl oyees.

° Government Code Section 3540 et seq.



In an effort to settle the dispute, an informnal
conference with the parties was held on April 8, 1977, By
an attorney fromthe Educational Enploynent Rel ations Board.
However, no settlenent was reached and a formal hearing was
conducted by an EERB hearing officer on May 11, 1977, at
the EERB' s San Franci sco Regional Ofice.

LEGAL | SSUES

This case presents these |egal issues:

1. Ddthe District inpose reprisals, discrimnate,
restrain or coerce enployees because of their exercise of
rights guaranteed by the EERA, thereby violating Governnent
Code Section 3543.-5(a)?

2. Didthe District domnate or interfere with the
adm ni stration of the CSEA, thereby violating Governnent
Code Section 3543.5(d)?

FI NDI NGS OF FACT

On or about Cctober 6, 1976, the nenbership of
CSEA' s Pittsburg chapter approved the preparation of a
negoti ations bulletin. On Decenber 3, 1976, three nmenbers
of the CSEA executive conmttee and a CSEA field represent-
ative net to wite the bulletin. Those present were
John E. McGrath, then incunbent president of the chapter;
Ellen Ruth Collins, a chapter officer and nenber of the
negotiating commttee; Anthony Costanza, a nenber of the
executive commttee; and David R Young, a CSEA enpl oyee
who is assigned generally to central and eastern Contra
Costa County. He was the only one of the four authors of
the leaflet who was not an enployee of the District.



The four testified that their purpose in witing
the leaflet was to provide a noral e booster for nenbers
who were dispirited at the length of negotiations.
M . Costanza said he had hoped the nenbers would "read
this and |augh about it" and understand that negotiations
were difficult. No other negotiations bulletin was
produced for the menbership even though in past years
there had been a practice of the negotiators making witten
reports to the menbership

The four authors worked about three hours on their
leaflet. M. Young testified that docunent they ultimtely
produced was an official publication of the CSEA because
t he menbership had authorized a bulletin, because he had
approved it and because the executive commttee had approved
it. Fromthe evidence, it would appear that the only
i nvol vement by the executive commttee was that three |oca
officers participated in witing the docunent. At |east
two chapter officers -- Ratzi Aiello and Eva McDowel | --
were not present when the leaflet was witten.

Fol l owi ng the group's witing session, Ms. Collins
" took the handwitten notes they had conpiled to a typist
who made a finished copy. She gave the copy to M. MG ath
who took it to a printer on Decenber 6, 1976. The next day,
M. MG ath picked up the printed copies at noon. He
testified that he gave the copies to M. Aiello and did not
see the leaflets again until later that afternoon when he
observed eight to ten copies on the table in the faculty
roomat the District's Central Junior H gh School. He
gave a copy to Betty Brown, a teacher in the school, and a
clerk in the school took a copy fromhim M. MGath said
he then went hone and had nothing nore to do with the leaflets



Ms. Collins said she obtained the printed copies
at about 4:30 p.m. on Decenber 7. She took themhonme with
her, stuffed theminto intradistrict envel opes and addressed
themto various CSEA building representatives. On the
nor ni ng of Decenber 8, she took the envelopes with her to
her job in the District maintenance departnent and gave
themto various enpl oyees who were being dispatched to the
schools. She al so nmade arrangenents for enpl oyees at the
schools to receive the envel opes and place the leaflets in
t he CSEA boxes at the school s.

The first District - official to see the |eaflet
was the superintendent, Bob Rothschild, who was given a
copy during the evening of Decenber 7 by Ms. Brown. The
next norning, the principal of Pittsburg Hi gh School brought
a copy of the leaflet to a District staff neeting.
| medi ately thereafter, Superintendent Rothschild and
Deputy Superintendent Sal P. Cardinale initiated an investi-
gation about the source of the |eaflet.

There is no identification of a source on the face
of the leaflet. There is one reference to a "CSEA person”
but there is no witing which identifies it as a publication
of CSEA. Because the source of the leaflet was not clear,
District officials were uncertain about which, if any, enployee
‘organi zation was responsible. Oficers were called in fromthe
CSEA, the Pittsburg Education Association, the Pittsburg
‘Federation of Teachers and a federation affiliate seeking to
represent paraprofessional enployees. CSEA officers were the
first group contacted by the District because of the docunent's
-reference to a "CSEA person.”

The CSEA officers nmet twice on Decenber 8 with
the superintendent and the deputy superintendent. The
first meeting occurred early in the day, around 9 a.m
The CSEA officers called in were M. MGath, M. Costanza,
M. Alello, Ms. Collins, Ms. MDowell and Madel yn Cardi nal | i



Deputy Superintendent Cardinale told the group he was

very disturbed, that he was restraining hinself, that there

m ght be legal inplications fromthe leaflet and that he

wanted to know who was responsible for it. It is undisputed
that none of the enployees acknow edged responsibility

during that first meeting and none of themtold the D strict
the leafl et was a CSEA publication. The enpl oyees asked if they
coul d have a caucus. The District officials agreed and the

enpl oyees adjourned to a nearby coffee shop where they called
the CSEA representative, M. Young.

Followng their call to him M. Young arrived in
Pittsburg and joined the enployees in their second neeting
of the day with the superintendent and deputy superintendent.
There is much conflict in the testinony about what happened
during that second neeting. M. Young testified that he
advised the District officials that CSEA took full respon-
sibility for the leaflet and that the blane could not be
pl aced on individual enployees. M. MGath's testinony
agreed with that of M. Young. However, M. MDowell| and
M. Aiello testified that M. Young only told the District
that if CSEA or any of its nenbers were involved, CSEA
woul d accept the responsibility and back the person up.

M. Cardinale testified that M. Young said only that CSEA
woul d support any "active" nenber who m ght have been invol ved.
The hearing officer resolves this conflict by
concluding that no CSEA representative nmade a clear, unequiv-
ocal adm ssion of responsibility for the |eaflet on Decenber 8.
The District continued its investigation on

December 9 by calling CSEA officers back alone for further

di scussions. Sonme of the enpl oyees woul d answer no questions.
It is undisputed, however, that on Decenber 9 M. Young told

the District that the leaflet had been produced by the CSEA



For a negotiations bulletin, the leaflet is an
unusual docunent. At the top left is a drawing of a
comcal figure biting his hand. Beneath it are the words,
"I'lF I ONLY COULD TELL YOU." Testinony at the hearing
established that the drawing was a well-known illustration
in the District. It was prepared originally as a cloth
patch by M. Costanza and sold for $2 a copy as a joke on
M. Aello. According to the testinony, M. Aiello has a
habit when asked certain questions -of biting his hand and
saying, "If | only could tell you."™ Nunmerous District
enpl oyees are famliar both wwth M. Aiello' s habit and
t he patch.

The leaflet is nunbered at the top as "Volune 1
Nunmber 1." Imediately bel ow that begins a series of
guestions. The first of these reads as foll ows:

VWhat confidential secretary told
her boss "You can't see it cuz
its confidential!"

The second question reads:

What enpl oyee took a "go to hel
day" and went to a San Francisco
Hotel and ran into no one other
than his boss? What was the boss

Testinony at the hearing established that
M. Costanza contributed that itemto the leaflet. He
said the "boss" in question was the superintendent. The
superintendent testified that he knew the reference was to
hi m and resented the inference.

The third question reads:

VWhat CSEA person while traveling

in far east county saw what deputy
superi ntendent engaged in intercourse
with nore than one woman concurrently?



Testinony established that the traveling CSEA
person was M. Young and that the District has only one
deputy superintendent, M. Cardinale. The itemwas witten
by M. Young who testified that it referred to M. Cardinale.
According to M. Young, the itemconcerns an incident in the
Spri ng of 1976 where M. Cardinale was speaking to a group
of enployees in the Brentwood El enentary School District
about the EERA. M. Young further testified: '

There were several wonen in the
audi ence, and follow ng the main
di scussi on, you know, everybody--
there were people chatting with
groups--chatting in groups after
the thing had broken up, and

M. Cardinale was at that tine,
wel | , speaking, and afterwards
speaki ng, discussing the issue
with nore than two wonmen concur -
rently. A very sinple matter of
communi cat i on.

M. Young testified that the itemwas hunorous
"as a double entendre" because "it could appear to say
nore than it actually does."” The testinony continued as
fol | ows: |
Q VWhat could it appear to say?

A It could appear to refer to
anyt hi ng sonebody woul d care
to nention. Specifically, the
word "intercourse” was in there
wi t hout a nodifier because it
could, in the eyes of the, in
the m nds of sone people | know,
be taken to mean sonething ot her
than it actually neans.:

Q And what would that be?

A.  (Qbviously there is sonme form of
sexual relationship taking place.
You know t he answer as- well as
| do.



Anot her item contai ned ih'the'leaflet reads as
foll ows:

VWat ever happened to Judy C?
"Was she replaced by V,G or
maybe V.D.?

| mredi ately followi ng appears this entry;

VWhat twosone at the Ad. Bldg, is
pl ayi ng around? "Watch . it, you
m ght becone a threesone!

Testinony at the hearing established that
M. Cardinale fornerly had a secretary named Judy whose | ast
name then began with the letter "C." She subééquentfy'
married and her married name begins with the letter "B, "
She still is enployed in the District ‘as a secretary.
Testinony further established that there is an administrative
secretary who works in the adm nistration building with the
initials V.G The hearihg of ficer takes notice of the common
usage of the initials, "V.D." to nean venereal disease.

The next entry asks this quesiion:

What agi ng, bal ding, boy scout,
hot shot is still looking for -

ajob for his title? Be prepared!
Testinony at the hearing established that the
reference was intended to apply to a particular District
enpl oyee and was understood to apply to that enployee by
M. Cardinal e. : '

A subsequent entry asks this question;
What enpl oyee requested a vanilla
rope and the secretary replied,
"It only cones in strawberry"?



Testinmony at the hearing established that the
incident was a reference to an event which occurred in the
mai nt enance office and was w tnessed by about seven persons.
An enpl oyee had cone into the office to ask for a manila
rope, a type of twi ne, but m spronounced "manila" as
"vanilla." The secretary involved was Ms. Col i ns.

The docunent next contains various references to
persons with the initials, "B.M" and "B.R " and conver sa-
tions between them Testinony at the hearing established
that the common interpretation of these initials was that
"B.M" referred to business manager and "B.R " referred to
'Bob Rothschild, the superi nt endent.

The leaflet also contains a tel ephone nunber which
is one digit off fromthe tel ephone answering service nunber
for the District's substitute enpl oyees. Further, the leaflet
contains a section called "negotiations report” with a
series of cryptic coments having an unclear relationship
to negotiations. Down the left front side is the slogan
"Fables U Can Kopy," witten in such a fashion to form an
easily recogni zabl e acronym No wi tness at the hearing
knew the origin of that inscription on the leaflet.

At the bottomof the reverse side of the |eaflet
thaeistMs_ﬁmemmt

NAMES | N TH S DOCUMENT ARE FI CTI TI QUS
NAMES HAVE BEEN CHANGED TO PROTECT THE
GUI LTY!  ANY SIM LARI TY BETWEEN PERSONS
LIVING OR DEAD IS PURELY FACT!!!! NO
NEWS |S GOOD NEWS!  WE NEED YOUR NEWS!
DO UNTO OTHERS BEFORE THEY DO UNTO YOU!

OQther than'the single reference to a "CSEA person”
there is no identification on the docunent which indicates
its source. At the hearing, various explanations were
offered for this om ssion. Col l ectively, the CSEA wi t nesses
testified that a CSEA identification was |eft off because
there was no roomfor it, because the typist was new, because

-10-



the typist forgot, because it was an oversight. The
District introduced various |eaflets which CSEA has at

other tinmes distributed and which clearly identify CSEA

as the source. The CSEA introduced various docunents
distributed by the Pittsburg Teachers Associ ation which

fail to explicitly identify the association as their source,
al t hough the source is apparent fromthe context.

It is not clear howw dely the |eaflet was
distributed. One witness estimated that not nore than
20 copies were circulated. However, it also was estinmated
that eight to ten were seen in a single school. Another
W tness estimated that the leaflets got out to about four
school s before their circulation was halted. Both classi-
fied and certificated enpl oyees saw copies of the leaflet.

The disciplinary process got underway when the
District scheduled formal investigatory interviews on
January 7, 1977. Five enployees were directed to appear
for separate interviews with the superintendent, the deputy
superintendent and the District's legal counsel. They were
advised by the District that they could have "a conferee or
| egal representative” with themduring the interviews.
Because M. Young and certain other CSEA staff nenbers
were engaged in a strike against CSEA on that day, the
enpl oyees asked the District to delay the interviews. The
District declined the request. M. Young was not present
at the interviews.

On January 13, 1977, the District superintendent
wote to M. McGath, to M. Costanza and to Ms. Collins
informng each of themof his intention to recommend to
the governing board that they each be suspended w thout
pay for 30 days.

-11-



The District rules provide‘various grounds for
suspensi on, denotion or disnissal.ﬁ‘ M. MGath was

g/"'TheID_stricp's rul e covering causes for suspension, denotion
or dismssal is set forth bel ow.

SECTION 10.1 - CAUSES FOR SUSPENSI QN, DEMOTI QN, DI SM SSAL
The. tenure of every enpl oyee holding a position in the
classified service under the provisions of these rules
shall be during good behavior. Upon the approval of the
Board of Education any person nmay be di smssed, denoted
suspended or otherw se disciplined for any of the
fol | owi ng causes.

a | nconpet ency or inefficienc%.

b. Insubordination, including but not limted to,
refusal to do assigned work.

c Carel essness or negligence in the perfornmance of
duty or care of district property.

d. D scourteous, offensive or abusive conduct or

| anguage.

e. D shonesty.

f. Drinking on the job, or reporting for work while
| Nt oxi cat ed.
Addi ction to use of narcotics.

S Qe

(sic) Engaging in political activity during assigned
hours of enpl oynent.
- Conviction of any crinme involving noral turpitude.
Repeat ed and unexcused absence or tardiness.
Abuse of sick |eave privileges.
Fal sifying any information supplied to the school
district, including but not limted to, information
suppl i ed on application forns, enploynent records
or any other district records.
n. Persistent violation or refusal to obey established
safety rules or regul ati ons.
0. Cfering anything of value or any service in
exchange for special treatnent in connection with
t he enpl oyee's job or enpl oynent; or acceptin?
anyt hing of value or any service in exchange tor
granting any special treatnment to another enpl oyee
or to any nenber of the public.

Slaloln

p. WIIlful or persistent violations of the Education
Code or rules of the Board of Educati on.

g. Any willful failure of good conduct tending to
injure the public service.

r. Abandonnent of position.

S. Advocating the overthrow of federal, state or

| ocal governnent by force, violence or other
unl awf ul neans.

t. Physical or nental inconpetency. (If suspended,
the Board reserves the right to have the enpl oyee
exam ned and approved by the Medical doctor or
psychiatrist of its choice before allow ng the
enpl oyee to return to his job.)

-12-



accused of:

1) WIIlful failure of good
~conduct tending to injure’
the public service;

2) Discourteous, offensive
or abusive conduct or
| anguage;

3) Insubordination, including
but not limted to, refusa
to do assigned work;

4) Dishonesty.

The first two charges were based on M. MGath''s
alleged role in the preparation and distribution of the
-leaflet. The third charge was based on M. MGath's
refusal to answer questions about the leaflet and the
fourth charge was based on M. MGath's alleged denia
that he had an envel ope containing nmultiple copies of
the leaflet in his possession on Decenber 7. The
di shonesty charge ultimately was dropped.

M. Costanza was accused of insubordination.
The charge was based on his refusal to answer questions
about his role in preparation and distribution of the
| eaf | et.

Ms. Collins was accused of:

1) WIIlful failure of good
conduct tending to Injure
the public service;

2) Discourteous, offensive
or abusive conduct or
| anguage;

3) Insubordination, including
but not limted to, refusa
to do assigned work.

-13-



The first two charges were based on her
all eged participation in the preparation and distribution
of the leaflet. The third charge was based upon her
refusal to answer questions about her role in the incident.

The Board of Education conducted a hearing on
the charges on February 1, 1977, and subsequently ordered
a suspension of 30 cal endar:-days w t hout pay for
M. MGath, a suspension of 21 cal endar days w thout
pay for Ms. Collins and a suspension of seven cal endar
days wi thout pay for M. Costanza.

The nunber of enpl oyees bel ongi ng to CSEA
made no unusual change in the nonths follow ng the
disciplining of the three CSEA officers. In late 1976
and early 1977, CSEA nenbership in the Pittsburg
chapter was as follows: Septenber, 241; Cctober, 240;
Novenber, 233; Decenber 233; January, 229; February, 226;
and March, 223.

CSEA was involved in an election in the
'Pittsburg Dstrict just after the distribution of the -
| eafl et. The EERB-conducted el ection for enployees in
a paraprofessional unit of aides was held on Decenber 9,
1976, the day after the circulation of the leaflet.
According to records in the EERB case file, CSEA was
certified as the exclusive representative of enpl oyees
~inthis unit on Decenber 16, 1976.

- 14-



CONCLUSI ONS OF LAW

The EERA provi des public school enployees with the
"right to form join and participate in the activities of
enpl oyee organi zations." ° Additionally, the statute nakes
It unlawful for a public school enployer to inpose or
threaten reprisals or to discrimnate against enployees
for their exercise of statutory rights.® Wen the two
sections are applied in concert, it becones unlawful for
a public school enployer to punish school enployees for
participating in the activities of an enpl oyee organi zati on.

In this case, the initial question is whether these
enpl oyees were engaged in the activities of an enpl oyee
organi zati on when they wote and distributed the |eaflet.
It is clear that after-the-fact, CSEA stepped forward and
clained responsibility for the leaflet. Wat is inportant,
however, is whether the leaflet was intended to be a CSEA
publication at the tine of its preparation and distribution.

The docunent was witten by three CSEA officers
and a field representative enpl oyed by CSEA. Even though
the leaflet has only a passing reference to CSEA and its
contents show only a tenuous relationship to negotiations,
It seens likely that the enpl oyees involved intended that
their leaflet be a product of CSEA.  The circunstances
surroundi ng the preparation of the docunment suggest that
the enpl oyees intended that it vent their frustration over
the slowness of negotiations. Probably, they chose not to
Identify the source because of the nature of the leaflet's
contents. This failure of identification did not destroy

Gover nnment Code Section 3543 provides, in part, as follows:
Publ i c school enpl oyees shall have the right
to form join and participate in the activities
of enﬁloyee organi zations of their own -choosing
for the purpose of representation on all matters
of enpl oyer-enpl oyee relations....
8/

Governnent Code Section 3543.5(a), Footnote No. 3, supra.
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the origin of the leaflet as the product of CSEA officers
who apparently believed it would further the purposes of
their organization.

- However, the. docunent's CSEA origin provides no
bl anket immunity to the authors of its contents. Enployees
may be puni shed for inproper activities. Precedent from
the NLRB and the federal courts nmakes this clear.
_ The National Labor Relations Act has never been
a shield to permt enployees to engage in whatever kind of
conduct they desire in total disregard of the rights of
the enployer. Fromthe beginning, the United States Suprene
Court has held that enployers may discipline enpl oyees for
many reasons W thout violating the Act . ? Utinmately, the
federal |awwas specifically anended to prevent the NLRB
fromordering the reinstatenent of an enpl oyee who was
di sci plined for cause.10

9 . _ _
In NRB v. Jones—&-tlaughlia~Steel-GCorp— 301 U. S. 1,
1 LRRM 703 (1937), the case in which the constitutionality
of the Wagner Act was upheld, the Suprene Court wote:
The Act does not interfere with the nornal
exercise of the right of the enEoner to
select its enployees or to discharge them
The enpl oyer may not, under the cover of
that right, intimdate or coerce its
enpl oyees with respect to their self-
organi zati on and representation, and, on
the other hand, the Board is not entitled
to nake its authoritK a pretext for inter-
ference with the right of discharge when
that right is exercised for other reasons
than such intimdation and coercion.
1 LRRM 714.
10 '
Section 10(c) of the NLRA as anmended. For a discussion
of -how this section was added and the judicial precedent
upon which it was based see NLRB v. LOCAL-1229 | BEW
346 U. S. 464, 33 LRRM 2183 (1953) .
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In the federal context, cases such as the present
case arise as allegations that an enpl oyer viol ated
Section 8(a)(l) and/or Section 8(a)(3) of the Nationa
Labor Rel ations Act. The National Labor Rel ations Board
and the federal courts have evol ved differing approaches
for anal yzing cases brought up under the two sections.

If the allegation is that the enployer viol ated
Section 8(a)(1l) by interfering with, restraining or coercing
enpl oyees engaged in protected activity, the NLRB and the

federal courts increasingly engage in a bal ancing process.12

The rel evant provisions of the National Labor Relations
Act, as anended, are the follow ng:
Sec. 7. Enployees shall have the right to self-
organi zation, to form join or assist |abor
organi zations, to bargain collectively through
representatives of their own choosing, and to
engage in other concerted activities for the
pur pose of collective bargai ning or other
mutual aid or protection, and shall also have
the right to refrain fromany or all of such
activities except to the extent that such right
may be affected by an agreenent requiring nmenber-
ship in a |abor organization as a condition of
enpl oynent as authorized in section 8(a)(3).

Sec. 8(a). It shall be an unfair |abor practice
for an enployer
(1) tointerfere with, restrain, or coerce
enpl oyees in the exercise of the rights
guaranteed in section 7...
(3) by discrimnation in regard to hire or
tenure of enploynent or any termor condition
of enploynment to encourage or discourage nenber -
ship in any |abor organization...

12
The bal ancing test is explained in NLRB v. Thor Power Tool Ca.,

351 F.2d 584, 60 LRRM 2237 (CA 7, 1965):
As ot her cases have made clear, flagrant conduct
of an enpl oyee, even though occurring in the course
of Section 7 activity, may justify disciplinary
action by the enployer. On the other hand, not
every inpropriety commtted during such activity
pl aces the enpl oyee beyond the protective shield
of the Act. The enployee's right to engage in
concerted activity nay permt sone |eeway for inpulsive
behavi or, which nust be bal anced agai nst the enployer's

right to maintain order and respect. 60 LRRM 2238. (con't)
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Both the enployer and the enpl oyees have inportant rights
in such cases. The enployer has the right to maintain

order, respect and control of a plant or factory. The
| enpl oyees have the right to form join or assist |abor
organi zations and to engage in other concerted activities
for mutual aid or protection. The NLRB and the courts | ook
tothe facts of the particular case and weigh the rights of
the parties against each other. Enployee exercise of speech
and subsequent enployer retaliation often lead to the
bal anci ng process. |In a nunber of cases, the federal courts
have considered inflamatory speech and reversed NLRB deci sions
to reinstate enpl oyees. But other cases on simlar facts have

12 (con't) See also: Farah Mg. Co., 202 NLRB 666, 82 LRRM

1623 (1973); Bob Henry Dodge Inc., 203 NLRB 78, 83 LRRM 1077
(1973); Prescott Tndus. Prods. Co., 205 NLRB 51, 83 LRRM
1500, enf.  denied 500 F.2d°6, 86 LRRM 2963 (CA 8, 1974).

B3 1n Maryl and Drydock Co. v. NLRB, 183 F.2d 538, 26 LRRM 2450
(CA™4, "I950), the Ccourt set aside an NLRB order that the
enpl oyer reinstate an enpl oyee who distributed literature
whi ch held conmpany officials up to ridicule and tended to
underm ne discipline. In NLRBv. Blue Bell Inc., 219 F. 2d
796, 35 LRRM 2549 (CA 5, 19337, the court denied enforcenent
of an NLRB order that an enployer reinstate an enpl oyee
di scharged for calling the conpany's vice president "a liar."'
In NLRB v. Superior Tool and Die Co., 309 F.2d 692, 51 LRRM
2504 (CA 6, "1967), enforcenent was denied to an NLRB order
that an enpl oyer rehire enpl oyees with whomnon-strikers
refused to resune working because they had used "scurril ous
epithets and threats" on the picket line.. In Chenvet
Laboratories, Inc. v. NLRB, 497 F.2d 445, 86 LRRM 2262
(CA'8, 1974), the enployer was held not to have viol ated
the Act by discharging a union adherent who used profanity
agai nst a supervisor. In NLRBv. Garner Tool and De Mg.,
Inc. , 493 F.2d 263, 85 LRRM 2652 (CA 8, 1974) , enforcenent
wasS  deni ed because there was no evidence of union aninus in
the discharge of an enpl oyee who called a conpany president
an "s.o0.b." during a dispute over working conditions.

-18-



led to the opposite result,;4” Each case appears to have been
decided on its individual facts as weighed by the NLRB and
courts for conpeting interests.

If the allegation is that the enpl oyer viol ated
Section 8(a)(3) by discrimnation to encourage or discourage
menbership in a | abor organi zation, the NLRB and the federa
courts look both at the inherent effect of the enployer's
act and the notivation behind it. Depending upon the nature
of the enployer's act, a show ng of anti-union intent nmay
be required. | | |

The EERA conbines the protections of Sections
8(a)(l) and 8(a)(3) in Government Code Section 3543.5(a).
That sectionl? prohibits both interference with the
exercise of protected rights and discrimnation agai nst
enpl oyees because of their exercise of rights.

“In Ofner_El ectronics, 134 NLRB 1064, 49 LRRM 1307, the
NLRB ordered rernstatenment of an enpl oyee who circul ated
an anonynous gossip sheet. |In NLRB v. Thor Power Tool  Co.,
351 F.2d 584, 60 LRRM 2237 (CA 7, 1965), tThe court entorced
an NLRB order to reinstate a grievance comittee nmenber
who called a supervisor a "horse's ass" after a grievance

session. In Onens-Corning Fiberglass Corp. v. NLRB, 407 F. 2d

1357, 70 LRRMI3065 (CA 4, 1969), the court enforced a board
order that an enployer reinstate workers who circulated a

| eafl et which criticized a supervisor for refusing to allow a

wor ker to take hone a fellow enpl oyee whose wife was kill ed
inacar weck. In NLRBv. Cenent Transportation, Inc.,
490 F. 2d 1024, 85LRRM 2292 (CA 6, 1974), the court enforced
reinstatenment of a union |eader who used profanity agai nst
the enpl oyer's president and nmade statenents that he woul d
hel p "tear down" the conpany.

15 See footnote No. 3, supra.
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The EERB's initial interpretation of Governnent
Code Section 3543.5(a) can be found in the recent case of
~San Dieguito Faculty Association v. ‘San Deguito Union
~H gh School :District, EERB Decision No. 22, Septenber 2,
1977.- I'n that case the Board concluded that for a violation
to be found |t must be shown "at mni munt that an errpl oyer

acted elther Wth 't he |ntent to |nterfere with the
rights of the enpl oyees" or that the enployer's conduct
“had the natural and probabl e consequence” of interfering
with the rights of the enpl oyees. 16 '

In the present case, the District evidenced no unl aw
ful intent. It disciplined three enpl oyees for breaking D strict
rules unrelated to organi zational activity. The three enpl oyees
i nvol ved were suspended for the preparation and distribution in
the public schools of a |leaflet which, anong other clains,

16 The EERB test appear s to be a nodification of the United
States Suprene Court's test NRB v. Qeat Dane Trailers
“lInc., 388 U. S, 26, 65 LRRM2465 (1967) . In applying
the rule of Qeat Dane Trailers, the NLRB considers
whet her' the enployer's conduct is inherently destructive
of enployee rights. If the conduct is inherently
destructive, no evidence of anti-union notivation is
needed and the NLRB bal ances the ri ghts of enpl oyees
against the interests of the enployer. |[If the enployer's
conduct is not inherently destructive of enployee rights
and if the enpl oyer has legitimte business reasons,
then there nust be proof of anti-union notivation by the
enpl oyer. Proof of anti-union notivation can be found
In anti-union comments nade before or after the discharge
or, .in some circunstances, prior conduct. See generally,
WT. Gant Co.., 210 NLRB 622, 86 LRRM 1365 (1974);
United Cenent Co., 209 NLRB 1137, 86 LRRM 1237 (1974);
Radi odor es Paragon dePuerto R ¢co, Inc., 206 NLRB 918,
B84 TRRMI59T (1973), enforced 87 [RRM3274 (CA 1, 1974);
~Madenoi sel | e Shoppe Inc., 199 NLRB 983, 82 LRRM 1022 (1972).
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I nplies sexual msconduct anong certain District enpl oyees.
The leaflet is a crude docunent, hardly the kind of litera-
ture which school district enpl oyees mght be expected to
circulate. |Its connection to negotiations is tenuous.17

- The District could properly conclude that a |eaflet
'such as that prepared by the CSEA has no place in a public
school. The District has an interest in insuring that
children are not exposed to innuendoes about the sexual
activities of enployees whomthey mght know. The D strict
has an additional interest in protecting the reputations of
its enpl oyees fromlocker roomgossip. The circulation of
such stories could be expected to have a lethal effect on
the norale of the enpl oyees involved. The evidence was clear
in this case that real persons were being discussed in the

| eaf | et, despite the disclainer that the nanes in the docunent

were fictitious. Some items -- like the "vanilla rope"

I ncident -- described events w tnessed by many enpl oyees.
This woul d provide the appearance of credibility to other
entries, like the suggestion of persons "playing around" in
the admnistration building. The reputations of both nmanage-
nment and non- nanagenent enpl oyees were maligned. It is

reasonabl e that the D strict should have reacted quickly.to
identify and puni sh those responsi bl e.

The District cites the "Jefferson Standard" case, footnote
No. 10, supra, as justification for the discipline of the
CSEA nenbers who wote and distributed the |eaflet that
caused this action. The hearing officer does not believe
the Jefferson Standard case is directly on point. That

case raised the issue of whether enployees can tear down
their enployer in leaflets distributed to the public. The
Suprene Court concluded that the di scharge of the enpl oyees
was perm ssi bl e because they were disloyal to their enployer,
In the present case, the leaflets were not circulated to the
general public. Their target audience was the enpl oyees of
the school district. Thus, the hearing officer concludes
that the concept of disIoKaIty, as explained by the Suprene
Court, is not applicable here.

17
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Inits brief, CSEA cites the California case of
G egory v. McDonnel I Dougl as: Corp., 17 Cal.3d 596 (1976)
as standing for the proposition that publications arising
from | abor disputes are given "special safeguards" in a
libel action. CSEA reasons that "if the sane broad standards
are not used with regard to what constitutes interference
with union-activity, school enployees of the State of
California will be placed in the anonal ous position of
bei ng disciplined for making statenments in the course of
union activity, which statenents are constitutionally
protected.”

The central question in Gegory was whether certain
statenents nmade about two union | eaders were statenents of
fact or statenents of opinion. The court observed that for
|ibel to exist there nmust be a statenment of fact. It con-
cluded that the statements in Qegory were statenents of
opinion and it upheld the judgnent for the defendants.

As the California court noted in Gegoty, the
United States Suprene Court has adopted the rule of New York
Times v. Sullivan, 376 U S. 254 (1964) as the test for i bel
in cases involving labor disputes. "Linnv. Plant Quard
Wrkers, 383 U S. 53 (1966); Letter Carriers v. Austin,

418 U.S. 264 (1974). For libel to be proven under the New
York Tinmes rule, the plaintiff nust show "actual nalice"

whi ch the court has defined as publication with (1) know edge
of fal sehood or (2) reckless disregard of whether the state-
ment was true or not.

In Linn, the Suprenme Court summarized NLRB precedent
I n speech cases and observed that enpl oyees have been given
protection even for statenents that are erroneous and defam
atory. However, the court conti nued:

. . .the Board indicated that its
deci si ons woul d have been different
had the statenents been uttered with
actual malice, 'a deliberate inten-
tion to falsify! or 'a nal evol ent
desire to injure." E g., Bettcher
Mg. Corp 76 NLRB 526 (1948); Atlantic
Towing Co. 75 NLRB 1169, 1170-1173
(1948). In sum although the Board
tolerates intenperate, abusive and
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i naccurate statements nmade by the
union during attenpts to organize
enpl oyees, 1t does not interpret the
Act as giving either party |icense
to injure the other intentionally by
circulating defanator¥ or insulting
material known to be fal se.

383 U.S. 61, 15 L. HJ 2d 589.

These cases provide little solace for CSEA  The
G egory distinction between fact and opinion is not hel pful.
The suggestion in the leaflet that the District's deputy
superintendent had intercourse with nore than one wonan
concurrently is a factual inquiry, not a matter of opinion.
The apparent suggestion that either Judy C or V.G mght be
- "playing around” with someone in the admnistration buil ding
I's not a statenent of opinion.

_ Neither is the explanation that "intercourse"
neans "conversation" helpful to CSEA. |In the context of
this leaflet a reasonable reading of the word "intercourse"
is "coitus." Indeed, M. Young testified that the itemwas
hunor ous because it had a dual neaning and coul d appear to
suggest "sone formof sexual relationsﬁip" was occurring.

By his own testinony, M. Young intended to inply nore than
a "conversation" between the deputy superintendent and the
wonen. The item wittenwith that intention in mnd, mght
wel | qualify as what the Suprene Court describes as "a
deliberate intention to falsify" or "a nalevolent desire to
I njure.”

It seens apparent, therefore, that the District had a
“legitimate personnel and educational intent in the disciplining
of these ‘enpl oyees. No evidence was presented to show any ot her
notivation. There was no evidence the D strict harbored
bi as agai nst these three enpl oyees because of their CSEA
i nvol vement, or that it had bias agai nst the CSEA as an
organi zation, or that it disciplined the three enpl oyees
in an effort to discourage nmenbership in the CSEA

Nei t her was there any evidence that the disciplining
of the three CSEA officers had "the natural and probable
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consequence of interfering'' wth the enpl oyee exercise of
statutory rights. The EERB-conducted el ection in which CSEA
was a:party occurred the day after the distribution of the
leaflet. It was not until Decenber 9 that the D strict even
det erm ned whi ch organi zati on was responsi ble. The full
disciplinary process did not get underway until January,

|l ong after CSEA already had been certified as the exclusive
representative. The drop in CSEA nenbership after the distri-
bution of the leaflet was no greater than nenbership | osses
CSEA had incurred in the nonths before. Thus, given the
timng of the disciplinary process in relation to the election,
there is no reason to conclude its natural and probabl e
consequence woul d be an invasion of enployee rights.

For these reasons, the hearing officer concludes
that the Dstrict's suspension of the three enpl oyees was
not an inproper reprisal or discrimnation and did not
vi ol ate Governnent Code Section 3543.5(a).

As an alternate theory, CSEA alleged in its original
charge that the Dstrict's actions constituted dom nation or
interference with the admnistration of CSEA I f proven,
this would be a violation of Governnment Code Section 3543.5(d).
CSEA argues that the interrogation of its officers on
January 7, 1977 was "an attenpt to interfere wth the adm n-
Istration of an enpl oyee organi zation." This is a msreading
of the law  CGovernnment Code Section 3543.5(d) parallels
8Section 8(a)(2) of the National Labor Relations Act® The

8Section 8(a)(2) of the National Labor Relations Act reads
as fol | ows:
Sec. 8 (a) It shall be an unfair |abor practice for

an enpl oyer ---
(2? to domnate or interfere wth the formation or
adm nistration of any |abor organization or contribute
financial or other support to it: Rrev-ded; That
subject to rules and regul ati ons made and publ i shed
by the Board pursuant to section 6, an enployer shall
not be prohibited frompermtting enpl oyees to confer
wi th hi mduring working hours w thout |oss of time or

pay.
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federal |aw has been enforced to prevent an enpl oyee organi za-
tion frombeing controlled by an enployer'or beconing SO
dependent upon the enployer's favor that it cannot dive
whol ehearted attention to the needs of enployees. The |aw
al so has been enforced to prevent enployer interference with
the internal working of an enpl oyee organi zati on.

The hearing officer finds nothing in the Dstrict's
~conduct in the present case to substantiate a charge of
enpl oyer dom nation or interference.

In its original charge, CSEA also contends that
the District's action was a violation of rights guaranteed
under Covernnent Code Section 3543.I(b);& Thi s section
gi ves enpl oyee organi zations the access to areas in which
enpl oyees work and the right to use certain nmeans of conmmuni -
cation. In its post-hearing brief, CSEA does not set forth
its legal theory for howthe District violated this right.
The hearing officer finds nothing in the evidence presented
at the hearing to substantiate the allegation. Accordingly,
the hearing officer concludes that this charge al so has not
been proven.

Finally, in its post-hearing brief, CSEA raises
the theory that the Dstrict violated the statute by goi ng
forward wth its January 7, 1977 investigation when the CSEA
nmenbers were unrepresented because M. Young was out on strike
against the CSEA. In support of this theory, CSEA cites
Social Wrkers Union 535 v. A aneda County Wl fare Depart nent,
11 Cal . 3d 382 (1974) and NLRB v. Wingarten, Inc., 420 U. S. 251,
43 L. Ed.2d 171, 88 LRRM 2689 (1975). A so relevant is a

19 ®vernment Code Sec. 3543.I%b) reads as fol | ows:
Enpl oyee organi zations shall have the right of access
at reasonable tinmes to areas in which enpl oyees work,
the right to use institutional bulletin boards, mail -
boxes, and ot her means of communi cation, subject to reas-
onabl e regul ation, and the right- to use institutional
facilities at reasonable times for the purpose of
meetings concerned with the exercise of the rights
guaranteed by this chapter.
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“Wor kers' Union v. Quality Manufacturing' Co., 420 U.S. 276,
43 L. Ed. 2d 189, 88 LRRM 2698 (1975).

In Weingarten, the Suprene Court enforced an NLRB
cease-and-desi st order to an enployer who had denied an
enpl oyee the right to have a union representative present
during an investigatory review which the enployee reasonably
believed mght lead to disciplinary action. The court upheld
the NLRB reasoning that the enployer's action was a violation
of Section 8(a)(l) of the National Labor Relations Act
because it interfered with, restrained, and coerced the
enpl oyee's rights under Section 7 to engage in concerted

activities. _

But neither Wi ngarten nor Social Wrkers Union 535
is helpful to CSEA In both of those cases the enpl oyer
specifically denied a request froman enpl oyee that a union
representative acconpany the enployee into an investigatory
meeting with a managenent official. That is not the factual
situation in the present case. |In the present case the
District advised the enployees of their right to have a
representative present at the January 7, 1977 interview
No representative was present because the representative
chosen by the enpl oyees was on strike. There was no evidence
that they woul d have been prevented frombringing a private
attorney with themhad they so desired. As counsel for the
District argues in her brief, the "failure of representation
lies not with the District but within CSEA." The District
had no obligation to grant a continuance under these circum
st ances.

“Y Section 7 of the National Labor Relations Act is reproduced
at footnote No. 11, supra.
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RECOMMENDED ORDER

Upon the foregoing findings of fact, conclusions of
law, and the entire record of the case, it is hereby ordered
that:

The unfair practice charge filed by the California
School Employees Association, Chapter No. 44, against the
Pittsburg Unified School District, alleging violations of
Government Code Sections 3543.5(a) and 3543. 5(d), is
dismissed.

Pursuant to Title 8, California Administrative Code
Section 35029, this recommended decision and order shall
become final on September 21, 1977, unless a party files
a timely statement of exceptions within seven (7) calendar
“days of service. fee, 3 Cal. Admin. Code Sec. 35030.

Dated: September 8, 1977

RonaldE.Blubaughéﬁ
Hearing Officer
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