STATE OF CALIFORNIA
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Appear ances: Robert J. Bezenek, Attorney (Van Bourg, Allen, \Minberg and

Roger) for Stationary Engineers Local 39; Arnold B. Myers, Attorney

éa ranson, Church and Stave) for Hartnell Comunity Col | ege District;
l'ifornia School Enployees Association, Chapter No. 470 did not make an

appear ance. '

Before @ uck, Chairperson; CGonzal es and Cossack Twohey, Menbers.
OPI NI ON

Stationary Engineers Local 39 appeals the dismssals by the Genera
Counsel of the unfair practice charge it filed against Hartnell Community
Col | ege and the amended unfair practice charge it filed against California
School Enpl oyees Association, Chapter No. 470. The general counsel dism ssed
each charge on the ground it did not state a prim facie case. The cases are

consol i dated for decision because they are based on identical facts.



FACTS

The follow ng facts alleged by Local 39 are assumed true for the
purpose of deciding in these appeal s whether or not the unfair practice
charges were properly dismssed for failure to state a prima facie case. 1/ 1

On April 5, 1976, California School Enployees Association,
Chapter No. 470 '(hereafter CSEA) filed a request 1;or recognitionwth
Hartnel | Community Col lege District (hereafter District) seeking to represent
all the classified enployees of the District, excluding managenent,
supervisory and confidential enployees. Stationary Engineers Local 39
(hereafter Local 39) didnot file a conpeting claimof representationwth
the District as prescribed by the Educational Enpl oynent Rel ations Act
(hereafter EERA) section 3544.1 2/ and rul e 30017 et seq.3/ The District filed

A

a petition pursuant to section 3544.5(a) " with the Public Enpl oynent Relations -

1/ San Juan Unified School District (3/10/77) EERB Decision No. 12; Munt Diablo
UniTied School District (12/30/77) EERB Decision No. 44.

“2/ Gover nnent Code section 3544. 1, which provides inpertinent part:

The public school enployer shall grant a request for recognition
filed pursuant to Section 3544 unl ess:

................................

(b) Another enpl oyee organi zation.. .submts a conpeting clai mof
representation within 15 workdays of the posting of notice of
the witten request....

Al'l statutory references hereafter are to the Governnent Code.

At the tinme in question, rule 30017 et seq. were codified at California
Adm nistrative Code, title 8, section 30017 et seq. These rules governed
the filing of a conpeting claimof representation, also terned an
"intervention." They have since been amended and are now codified at
California Admnistrative Code, title 8, section 33070 et seq.

4/ Covernment Code section 3544.5 provides inpertinent part:

Apetition may be filed with the board, in accordance with

its rules and regul ations, requesting it to investigate and
deci de the question of whether enpl oyees have sel ected or w sh
to select an exclusive representative or to determne the
appropriateness of aunit, by:

(a) Apublic school enployer alleging that it doubts the
appropriateness of the clainmed unit....
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“Board® on May 6, 1976, stating that no conpeting clai mof representation had
been filed, that the District doubted the appropriateness of the unit
requested by CSEA, and that the District desired PERB to conduct a
representation el ection subsequent to the resolution of the appropriate unit
question at a heafing. On July 8, 1976, CSEAfiled a petitionw th PERB
requesting a unit hearing on the proper managenent, supervisory and
confidential exclusions fromits requested wall-to-wall unit.

Inlate April 1977, arepresentative of Local 39 was contacted by
certain custodial, maintenance and craft enployees of the District who desired
Local 39 to represent- themin an operations unit. Local 39 comrenced
organi zing these enpl oyees. Between May 17 and 24, 1977, 34 of the 41
operations enpl oyees signed authorization cards for Local 39.

The District, CSEA and PERB were aware of Local 39's organizing efforts.
They were al so aware that Local 39 intended to intervene at the formal PERB

uni t deternination hearing by means of the one-card rule® for the purpose of

A the tinme in question, the Public Enployment Rel ations Board was naned
the Educational Enpl oynent Relations Board. The Board was renaned effective
January 1, 1978 by Governnent Code section 3541, as amended (Chapter 1159,
Statutes of 1977). Hereafter it is referred to as PERB

SRul e 33340, codified at California Admnistrative Code, title 8, section
section 33340, provides:

Application to Join Hearing As AParty. The Board may al | ow
an enployee organi zatton which did not file a timely request
for recognition or intervention to join the hearing as a
party provided:

(a) The enpl oyee organization files awitten application prior to
the conmencenent of the hearin% stating facts showing that it has
an interest in the unit described in the request for recognition
or an intervention; and

(b) The application is acconpani ed by proof of the support of at
| east one enployee in the unit described by the request or
I ntervention; and

(C% The Board determnes that the enpl oyee organi zati on has a
substantial interest in the case and wi [l not unduly inpede the
proceedi ng.




arguing that an operations unit was appropriate and shoul d be carved out
fromthe wal | -to-wall unit requested by CSEA. On May 12, 1977, the District,
CSEA and PERB participated in an informal conference, fromwhich Local 39
was excluded, wherein they explored the possibility of the District extending
vol untary recognition to CSEA.  On May 24, 1977, the District granted vol untary
recognition to CSEAin awall-to-wall unit substantially the sane as that
originally petitioned for by CSEA  This voluntary recognition precluded the
hol ding of a formal hearing and Local 39's participation therein via the one-
card rule.

- DI SCUSSI ON

Local 39 first argues that the recognition agreenent between the District
and CSEA was unl awful because it occurred at a time when a question of
representation existed under the Educational Enployment Relations Act7
concerning the classified enpl oyees of the District. Local 39 cites Labor
Svanagement Rel ations Act, as amended, (hereafter LMRA) precedent for the
proposition that a question concerning representation arises when two riva
enpl oyee organi zations file conflicting petitions with the National Labor
Rel ations Board seeking representation in an appropriate unit. Shea Chenm ca

Corporation (1958) 121 NLRB 1027 [42 LRRM1486]. Local 39 also cites

section 3544.7(a) which provides inrelevant part:

Upon receipt of a petition filed pursuant to Section
3544.3 or 3544.5, the board shall conduct such inquiries
and investigations or hold such hearings as it shall deem
necessary in order to decide the questions raised by the
petition....

In this case, the District and CSEA filed petitions pursuant to section 3544.5
on May 6, 1976 and July 8, 1976, respectively. It is argued that PERB thereby

7Section 3540 et seq., hereafter referred to as the EERA

€29 Us C section 151 et seq. The Labor Managenent Rel ations Act amended
the National Labor Relations Act.



gained jurisdiction of the unit dispute, and upon gaining know edge of
Local 39's interest inthe unit, PERB could not relinquishits duty to
determne the appror.)ri ate unit at a formal hearing by accepting a voluntary
recognition agreenent fromthe District and CSEA  Therefore, the voluntary
recognition agreement was unl awf ul .

The core of this argunent is the assertion that an enpl oyee organization
can raise a question of representation if it sinply obtains the interest of
amjority of enployees in an alleged appropriate unit overlapping that
originally petitioned for, and brings such interest to the know edge of the
district, original petitioning enployee organi zation and PERB. Therefore

Shea Cheni cal Corporation is not on point since in that case the rival

organi zation filed a petition. In the present case, Local 39 never filed

any petition or proof of support of any kindwith the District, much | ess

t he conpeting cl ai mof representationrequiredbysection3544. Landrul e 30017 et seq.

Whi | e PERB gained jurisdiction of the unit dispute upon the filing of
the District's My 6, 1976 petition, it has been and is the policy of PERB
to encourage the voluntary resol ution of representation disputes by the
parties inan effort, anong other purposes, to speed the resolution of
di sputes and avoid time-consunmng and costly hearings. 1o Therefore, Local 39's
argument that the PERB cannot accept a voluntary recognition agreement

fol lowi ng an enpl oyer's section 3544.5(a) petition is not persuasive.

“9See footnote 3, supra.

1Rl e 33000, codified at California Admnistrative Code, title 8, section
33000 provi des:

Vol untary Resol ution of Disputes. It is the policy of the Board
0 encourage the persons covered by the Act to resol ve questions
of representation by agreement anong thensel ves, provided such
aﬂreement is not inconsistent with the purposes and policies of
the Act and the Board.
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The general counsel dismssed the charges on the ground that under the
EERA and the Board's rules, a question of representation can be raised only
during the 15 workday period provided by section 3544.1 or at a formal unit
determnation hearing pursuant to the one-card rule. The Board agrees with
this analysis. The language of the EERA and the Board's rules is clear in
providing that a conpeting claimof representation must be filed within
15 workdays fol lowing the posting of the original request for recognition.
There are no provisions allow ng a conpeting claimof representation to be
filed after the specified 15 workdays. Wile the present case did not proceed
directly to a hearing because of delay caused by the EERA being new y
i npl enented, the filing of a request for recognitionw || normally pronpt a
timely hearing and election if they are necessary. In this normal context
the 15 workday intervention period is reasonable. |f ahearing is held, the
one-card rule allows an enpl oyee organization to participate in the hearing
and thereby raise a question of representation only if it shows a substantia
interest in the case at the tine of the hearing so it is likely the enployee

organization wi || participate on the ballot at a subsequent election.

While the Board rejects Local 39's first argument, it does not agree
t hat the'present unfair practice charges shoul d be di smssed. Local 39 raises
a significant questioninits second argument, that the District and CSEA
may have been nDtivated to enter the voluntary recognition agreenent by an
intent to preclude Local 39 fromparticipating in a formal hearing and
election, so that but for Local 39's activity in the district the voluntary
recogni tion woul d never have occurred. It is alleged that on April 5, 1976,
CSEA filed a request for recognitioninawall-to-wall unit. On My 6, 1976,
the District informed PERB that it ddubted the appropriateness of the
requested unit. Then, approximately one year later, after Local 39 becanme

active inthe District and indicated its intent to intervene in the fornal



unit determnation hearing to be conducted by PERB, the District extended
voluntary recognition to CSEA in essentially the same wal|-to-wall unit
originally requested and previously found unsatisfactory by the District.

On these facts, Local 39 clainms the District gave and CSEA accepted unl awf ul
assi stance and support, to the detrinent of Local 39. Also, based on these
facts, Local 39 clains the enpl oyees who are menbers of or who have engaged
Inactivities on behalf of Local 39 have been discrimnated against by the

District and CSEA.

Based upon the foregoing facts and argument, the Board concl udes that
an unfair practice hearing may reveal violations of section 3543.5(a), (h)
and (d) and section 3543.6(a) and (b)}J- and therefore overrules the
dismssals and remands these unfair practice charges to the General Counsel

for hearing.

M gection 3543. 5 provides in pertinent part:

It shall be unlawful for a public school enployer to:

éa) | npose or threaten to inpose reprisals on enpl oyees, to
iscrimnate or threaten to discrimnate against enpl oyees, or
otherwise to interferewth, restrain, or coerce enployees
because of their exercise of rights guaranteed by this chapter

(b) Deny to enpl oyee organizations rights guaranteed to them
by this chapter.

-------------------------------

(d) Domnate or interfere with the formation or admnistration
of any enpl oyee organi zation, or contribute financial or other
support to it, or In any way encourage enployees to join any
organi zation in preference to another....

and section 3543.6 provides in pertinent part:

It shall be unlawful for an enpl oyee organization to:

(a) Cause or attenpt to cause a public school enployer to
violate Section 3543.5.

éb) | npose or threaten to inpose reprisals on enployees, to
iscrimnate or threaten to discrimnate against enpl oyees,
or otherwise to interferew th, restrain, or coerce enployees
because of their exercise of rights guaranteed by this chapter
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ORDER

The general counsel's dismissal of the unfair practice charge filed
by Stationary Engineers Local 39 against Hartnell Community College District
is reversed and the charge is remanded to the general counsel for hearing.

The general counsel's dismissal of the amended unfair practice charge
filed by Stationary Engineers Local 39 against California School Employees

Association, Chapter No. 470 is reversed and the amended charge is remanded

to the general counsel for hearing.

Ay: Phymond 3. Grzaled verbel A b

Gluck, Chairperson

Jerilou Cossack Twohey, Member, concurring in part and dissenting in part:
I agree with my colleagues that these cases should not have been
dismissed. I therefore join them in remanding the unfair practice Chargeé

to the General Counsel for a hearing. I completely disagree with the
majority's conclusion that the only time a question of representation can
be raised under the EERA is during the 15 workday posting period provided
by section 3544.1 or at a formal unit hearing pursuant to the "one card"
rule.

The EERA itself provides for two ways in which a question of repre-
sentation may be raised, one of which is during the 15 workday posting

period of section 3544.1 and the other of which is if the Board determines

subsequent to the filing of a petition under sections 3544.3 or 3544.5



through "inquiries, investigations, or hearing" that a question of

representation exists. Thus, section 3544.7(a) reads, inpertinent part,

Upon receipt of a petition filed pursuant to
Section 3544.3 or 3544.5, the board shal
conduct such inquiries and investigations or
hol d such hearings as it shall deemnecessary
in order to decide the questions raised bg
the petition. The determnation of that board
may be based upon the evidence adduced in the
inguiries, investigations, or hearing; pro-
vided that, if the board finds on the basis

of the evidence that a question of representa-
tion exists, or a question of representation
IS deemed to BXist pursuant to subdivision (a)
or (b) of Section 3544.1, it shall order that
an el ection shall be conducted by secret
ballot and it shall certify the results of the
el ection on the basis of which ballot choice
received amajority of the valid votes cast...
(Enphasi s added. )

The majority does not deny that a question of representation may be
rai sed outside the 15 workday posting period. Intervention at a hearing
pursuant to the "one card" rule can occur only after a case has been set
for hearing, which in turn occurs after an enpl oyee organi zation has
requested recognition and either the enpl oyer has declined to recognize it
or anot her enpl oyee organi zation has filed a conpeting claim This is the
situation when a question of representation woul d be "deemed to exi st
pursuant to subdivision (a) or (b) of Section 3544.1...." (Enphasis added.)
The majority conpletely ignores the fact that the statute itself provides
for another way in which a question of representation nay ari se—+f the
Board determnes through "inquiries, investigations or hearing" that one
exi sts.

The fact that the Board s rules and regul ations do not contain a
specific procedure for inplenmenting this portion of section 3544.7(a) in
noway vitiates its mandate. The lawclearly states that once a petition



is filed the Board “shal | conduct such inquiries and investigations" necessary
to resolve the questions raised by the petition. The nmere fact that the
Board does not have a rule specifying howthis is to be acconplished in no
way renoves its obligation to fulfill the statutory requirenents. It is
wel | understood that rules and regul ations nust be consistent with the
pur poses of the statute.
A question of representation is generally understood to mean that there
Is areal dispute as to whether enployees wi sh to be represented, or by
‘whomthey wi sh to be represented, or inwhat unit it is appropriate for
themto be represented. |t arises when an enpl oyee organi zation requests
GFESGPA! AP 3ot BP SR Y Pono Gl Pol FERTILER: oot Dot 0
The principl e established by Shea Chenical Corporation® that upon
presentation of arival or conflicting claimof representation which raises
a real question of representation an enpl oyer may not negotiate w th another
organi zation until the question of representation has been settled by the

Board is applicable in this case. The mgjority's rejection of this principle

because in the instant case perating Engineers did not file a petitionis

lsee Qean Air Constituency v. California State Air Resources Board
(1974) 11 Cal'. 3d 801 rnwhich the Caltfornra Suprene Court stated,
"...admnistrative agencies exceed the scope of their authority when they
“promul gate regul ations whi ch contravene the purposes and the effective
I npl enentation of the governing legislation. " at page 813. See also
Cooper v. Swoap (1974) 11 Cal. 3d 856.

2See Thirteenth Annual Report of the National Labor Rel ations Board
(1948) pages 26- 29.

3(1958) 121 NLRB 1027, 42 LRRM 1486.
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unfounded. In Del uxe Metal Furniture C‘onpany,4 deci ded the sane year as

Shea Chemcal, pro forma reliance on the pendency of a petitionin arival-

organi zation situationwas firmy rejected. The test as to whether or not
a question of representation exists does not hinge solely on the mechanica
filing of a petition.5 Rather, in the context of conpeting enpl oyee organi za-.
tions, the test is whether there is areal or genuine dispute as to which
organi zati on enpl oyees desire to represent them \Were such a real dispute
exists, an enployer may not arrogate onto hinself the authority to determne
whi ch enpl oyee organization in fact is the choice of amjority of his

6

enpl oyees.® Infact, it is the Board s obligation to resolve questions of

representation. Section 3544.7(a) states that the Board "...shall order

that an election shall be conducted by secret ballot...." (Enphasis added.)
once a question of representation has been determned to exist.

The purpose of the EERA is clearly stated: to permt enployees, if
amgjority of themin an appropriate unit so desire, to select one organiza-
tion to represent themfor the purpose of negotiating.

In the instant case a petition had been filed by the District pursuant
to section 3544.5 on May 6, 1976 which, anong other things, doubted the
appropriateness of the unit requested by CSEA and desired PERB to conduct
a representation election. CSEA also filed a petition pursuant to section

3544.5 on July 8, 1976 requesting PERB to conduct a representation hearing

4(1958) 121 NLRB 995, 42 LRRM 1470.

~ °See also Higgins Industries, Inc. (1964) 150 NLRB 106, 58 LRRM 1059;
Air Master Corporation (1963) 14? NCRB 181, 53 LRRM1004.

OMidwest Piping and Supply Co. (1945) 63 NLRB 1060, 17 LRRM40.
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on the appropriate unit. Both of these petitions |anguished unattended
until May 1977 because of the delay caused by sinultaneous representation
activity inmny districts followng the enactment of the newlaw.

Wil e these petitions were still pending and al nost a year after
the first one was filed, another enployee organization, Qperating Engineers,
notified the Board' s regional office that 35 out of 41 enployees in a unit
simlar to ones the Board found appropriate had signed authorization cards
seeking to have it, rather than CSEA represent them At the tinme Qperating
Engi neers notified the Board of their substantial interest and support among
enpl oyees in an apparently appropriate unit CSEA had not been granted vol un-
tary recognition. Thus, at a time when a question of representation was
clearly before the Board, Qperating Engineers thenselves raised an additiona
question of representation.

The Board's policy of encouraging voluntary recognition certainly was
never intended to take precedence over the purposes of the EERA itself.
In fact, the proviso to rule 33000 in which this policy is enunciated
clearly so states.” The Board had and has an obligation to determne the
questions rai sed once having taken jurisdiction of the original dispute
between the District and CSEA.  This obligation is inposed by the statute.

The silence of the Board s rules inno way dimnishes it.

TRl e 33000, codifiedat Cal. Admn. Code, tit. 8, sec. 33000 proves:

Vol untary Resol ution of Disputes. It is the
poltcy of the Board to encourage the persons
covered by the Act to resolve questions of
representation by agreement among thensel ves,
provi ded such agreement is not inconsistent
Wi Th the purposes and policres of the Act
and the Board. (Enpnasis added:)
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Qperating Engineers raised a real question of representation by notify-
ing the enployer® the Board and CSEA that it possessed a substantial
I nterest anmong enpl oyees in an apparently appropriate unit inconflict with
the interest expressed by CEA. The pleadings in this case do not disclose
whet her Cperating Engi neers nerely asserted a naked claimthat it represented
a substantial number of enpl oyees or whether it concretely denonstrated the
extent of its interest tothe enployer. It is clear, however, that Qperating
Engineers did concretely demonstrate to the Board that its support anong
enpl oyees was substantial. In these circunstances the Board' s obligation
to foster harnonious relations between the enployer and its enpl oyees cannot
be suspended because the Board's own rules are silent.

Permtting the enployer to inpdse a negotiating agent on enpl oyees is
entirely contrary to the statute's specific grant to enployees of the right
to select an organization of their own choosing. An indispensable.ingredient
of successful collective negotiations is the confidence of individual enployees
that their exclusive representative will endeavor to whol eheartedly advocate.
their interests to the enployer. Inthis case, 35 out of 41 enployees'in an
apparent|y appropriate unit concretely denonstrated that they sought to have
anot her organi zation than the one inposed upon themby their enpl oyer negotiate
on their behalf. The majority, by its decision that a question of representa-

tionwas not raised by the circunstances of this case is not only contrary

_ 8he Boar d assunes for purposes of ruIinP on the propriety of a dis-
~mssal of anunfair practice charge that the facts alleged in the charge
are true. San Juan tmified School District (3/10/77) EERB Decision No. 12,

1 PERC 77.

- 13-



to the specific language of section 3544.7(a) but is also contrary to the

very purpose of the EERA itself. Accordingly, I dissent.

’EB} Jerilou Cossack Twohey, Member v
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