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- OPINEON
The Hanford H gh School Federation of Teachers, AFT, AFL-CIO
(hereafter Federation) is appealing the dismssal of an unfair
practice charge it filed against the Hanford Joint Union Hi gh
School District Board of Trustees (hereafter District).

FACTS
The charge before the Board is the third in a related series

brought by the Federation. ™ It was filed on J'uné 19, 1977, alleging

1The ant ecedent procedural history is noteworthy. The
Federation filed its original charge on May 19, 1977, alleging the
sane facts as in the current charge, but essentially claimng that
the District failed to neet and negotiate in good faith with the
Federation in violation of section 3543.5(c). The hearing officer
dismssed with |leave to anmend on the ground that the duty to
negotiate ran only to an exclusive representative. An anended
charge was filed on June 15, 1977, repeating the alleged facts and
viol ations asserted in the original charge, but adding a charge (cont.)



that the District had inplenented the 1977-78 school calendar in
April 1977 wi thout neeting and conferring wth the Federation at
a tine when there was no exclusive representative for the
certificated enployees. The charge asserts violation of

section 3543.5(b) and 3543.1(a) of the Educational Enpl oynent

Rel at i ons Act2 (hereafter EERA).

On May 16, 1977, prior to the filing of the charge, the
District granted voluntary recognition to the Hanford H gh Schoo
Facul ty Association (hereafter Association) as the exclusive
representative of an aﬁbropriate:unit of certificated eﬁbloyees.
The Association's request for recognition as the exclusive
representative had been conspi cuously posted pursuant to rul e 330603/.

This notice provided for a period of tinme during which
anot her enpl oyee organi zation could intervene, upon nmaking the
requi site showng of interest in the unit the Association petitioned
for, or in another unit clainmed to be appropriate. The Federation
did not intervene, or otherw se raise a question concerning
repreéentation whi ch woul d inpede voluntary recognition of the
Associ ation as exclusive representative by the District.

Subsequent to recognition of the Association, the Association
and the District entered into a collectively negotiated agreenent
for the 1977-78 school year, effective July 1, 1977.

(cont.)
agai nst the Associ ati on which had becone recognized as having
“failed in its responsibilities to unit nmenbers...." This anmended

charge was dism ssed without |eave to anend for reason of late
filing. The Federation filed a new charge on July 8, 1977, which
seened to duplicate the dism ssed, anmended charge. This was also
dism ssed for late filing. The Federation appealed this later
dismssal to the Board itself on July 19, 1977. On the sane day
it filed its third charge, the subject of the current appeal. The
Board sustained the dismssal of the second charge on February 1,
1978.

2
Gov. Code sec. 3540 et seq.

3/ Cal. Adm n. Code, tit. 8, sec. 33060 (subsequently anended
on January 16, 1978) which stated:

(a) The enployer shail post a notice of the
request for recognition within five workdays
follow ng recei pt of the request. (cont.)
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The Federation alleges that the District violated EERA
section 3543.5(b) by denying rights guaranteed to the Federation
by section 3543.1(a).

These sections provide, in pertinent part:

_ Section 3543. 1. (a% Enpl oyee organi za-
tions shall have the right to represent their
menbers in their enmployment relations with
public school enployers, except that once an
enplpyee organi zation is recogni zed or
certified as the ‘exclusive representative of
an appropriate unit pursuant to Section 3544.1

(cont.)

(b) The notice shall be posted consPicuoust
on all enployee bulletin boards in each facility
of the enployer in which menbers of the unit
claimed to be appropriate are enpl oyed.

(c) The notice shall remain posted for
15 wor kdays. _ _
_ (d) The notice shall contain the follow ng
i nformation:

_ (1) A statenent that the enployer has
received from the named enpl oyee organi zation a
request to be recognized as the exclusive
representative of the enployees in the described
unit based on a claimthat a majority of the
enpl oyees in the unit wish to be represented by
t he enpl oyee organization;

_ ~(2) The name and address of the enpl oyee
organi zation filing the request for recognition;
_ (3) A description of the grouping of
jobs or positions which constitute the unit
claimed to be appropriate,;
(4) The date the request was received
by the enpl oyer;
25; The date the notice was posted,
_ ~(6) A statenent that any other enployee
organi zation desiring to represent any of the
enpl oyees in the unit described in the request for
recognition has the right within 15 workdays
followng the date of posting to file an interven-
tion supported by at |east 30 percent of the
enpl oyees in a unit clained to be appropriate.
~ (e) The enployer shall send a copy of the
notice to the regional office concurrent with
the posting of the notice.



or 3544.7, respectively, only that enpl oyee
organi zation may represent that unit in their
enpl oynent relations with the-public schoo

enpl oyer. Enpl oyee organi zati ons nay establish
reasonabl e restrictions regardi ng who may

join and may nmake reasonabl e provisions for

the dismssal of individuals fromnenbership.

Section 3543.5. It shall be unlawful
for a public school enployer to:

Fekdokk
(b) Deny to enpl oyee organi zations rights e
guaranteed to themby this chapter.

The hearing officer, relying on San Di'eguito Union H gh School

District (9/2/77) EERB Decision No. 22, determned that a
nonexcl usi ve organi zati on does not enjoy the right to "neet and
consult,” and dism ssed the charge.

- DI SCUSSI ON
The authority for filing an unfair practice charge is found
in section 3541.5(_a).4 The'grounds for such charges are contai ned

4Giov. Code sec. 3541.5(a) which states:

3541.5. The initial determnation as to
whet her the charges of unfair practices are
justified, and, if so, what renedy is necessary
to effectuate the purposes of this-chapter,
shall be a matter within the exclusive juris-
diction of the board. Procedures for investigat-
i ng, hearing, and deciding these cases shal
be devised and pronul gated by the board and
shall include all of the follow ng:

(a) Any enpl oyee, enployee organization,
or enployer shall have the right to file an
unfair practice charge, except that the board
shall not do either of the follow ng: (1) issue
a conplaint in respect of any charge based upon
an alleged unfair practice occurring nore 'than
six nmonths prior to the filing of the charge;
(2) issue a conplaint against conduct also
prohi bited by the provisions of the agreenent
between the parties until the grievance machinery (cont.)



in section 3543.5.° The Federation specifically al leges a violation

(cont.)

of the agreenment, if it exists and covers the
matters at issue, has been exhausted, either by
settlenment or binding arbitration. However,
when the charging party denonstrates that resort
to contract grievance procedure would be futile,
exhaustion shall not be necessary. The board
shall have discretionary jurisdiction to review
such settlenent or arbitration award reached
pursuant to the grievance machinery solely for

t he purpose of determning whether it is repugnant
to the purposes of this chapter. |If the board
finds that such settlenent or arbitration award
IS repugnant to the purposes of this chapter, it
shall issue a conplaint on the basis of a tinely
filed charge, and hear and decide the case on the
merits; otherwise, it shall dismss the charge.
The Board shall, in determ ning whether the
charge was tinely filed, consider the six-nonth
[imtation set forth in this subdivision to have
been tolled during the tinme it took the charging
party to exhaust the grievance machinery.

Gov. Code sec. 3543.5. which states:
3543.5. It shall be unlawful for a public schoo
enpl oyer to:
(a) Inpose or threaten to inpose reprisals on
enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherwise to
interfere with, restrain, or coerce enpl oyees
because of their exercise of rights guaranteed
by this chapter.
(b) Deny to enployee organi zations rights
guaranteed to themby this chapter.
(c) Refuse or fail to neet and negotiate in good
faith with an exclusive representative.
(d) Dom nate or interfere with the formation or
adm ni stration of any enpl oyee organi zation, or
contribute financial or other support to it, or
in any way encourage enployees to join any
organi zation in preference to another.
(e) Refuse to participate in good faith in the
i npasse procedure set forth in Article 9
(commencing with Section 3548).
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of 3543.5(b). In turn, the right the Federation claims was denied
themis that provided by section 3543.1(a) quoted above.

It is unarguable that section 3543.1(a) grants somne
representation rights to a nonexclusive enployee organization prior
to the tine an exclusive representative is recognized or certified.
" The nature and extent of those rights ‘have not been clearly
articulated by the Board in any of its decisions to date. In
San Diequito, a majority of the Board as ‘then constituted did hold

that the representation rights of a nonexclusive-representative
conpl ai nant under section 3543.1(a), do not include the right to
"meet and consult."” It was this particularization which led the
hearing officer to his conclusion in this case.

Since this appeal deals only with the new charge filed on
July 19, 1977, the issue raised is whether the Federation has a
right to bring an unfair practice charge based on a denial of its
representational rights at a tine when another organization has
al ready been established as the exclusive representative of the
enpl oyees. Under the plain neaning of 3543.1(a), the Federation
after May 16, 1977, no longer had the right to represent these
menbers in their enploynent relations with the enpl oyer.

W find no anbiguity in the statutory | anguage: " Enpl oyee
organi zations shall have the right to represent their menbers in
their enploynent relations with public school enployers, except
that once an enpl oyee organi zation is recognized or certified as
the exclusive representative of an appropriate unit pursuant to
section 3544.1 or 3544.7, respectively, only that enployee
organi zation may represent that unit in their enploynent relations
wth the public :school enployer." (Enphasis added.)

What ever representation rights the Federation nmay have had

with respect to these nenbers prior to the establishnment of an
exclusive representative, it was ousted of those rights which
obtained solely to the exclusive representative. Anong those
rights, we believe, is the right to file an unfair practice charge
over matters involving wages, hours of enploynent, and other terns
and conditions of enploynent.



Such a conclusion is consistent with the principle of
exclusive representation set forth in section 3540 of the EERA
which states the legislative purpose to be "to pronote the
I mpr ovenent of personnel managenent and enpl oyer-enpl oyee rel ations
in the State of California by providing a uniformbasis for

recogni zing the right of public school enployees to "...select one
enpl oyee organi zation as the exclusive representative of the
enpl oyees in an -appropriate unit." (Enphasis added.)

To hold that the Federation in this instance could pursue a
representation-oriented charge after the establishnment of the
Associ ation as the exclusive representative would tend to underm ne
the right of the enployees to negotiate collectively through a
representative of their own choice.6 Furthernore, the need for
stability in enployee organi zations precludes encouraging the
rivalry anong various enployee organizations that would be the
i nevi tabl e consequence of a requirenent that the enpl oyer dea
Wi th an organi zation other .than the exclusive representative.

As the United States Suprene Court has said, the obligation of
dealing with the exclusive representative "exacts the negative
duty to treat with no other."® Thus the PERB has even excused

enpl oyers fromthe duty to permit a mnority organization to
process an individual grievance®, though the statute has given the

right to the individual enployee to represent himself.1010

6J.1. Case v. NLRB (1944) 321 U.S. 332. See also Gorman,
Labor Law, pp. 374-381

7

Town of Manchester (1968) Connecticut State Board of Labor
- Relations, No. 813; Gty of MIwaukee (1968) W sconsin Enpl oynment
Rel ati ons Board, No. 8622; Gty of Gand Rapids (1968) M chigan
Enpl oynent Rel ati ons Conm ssion, No. 194; Enporium Capwell Co.

v. Western Addition Community Organi zation (1975) 420 U’ S. 50,
Lullo v. Fire Fighters Local 1066 (19/0) 55 N.J. 4009.

8vedo Photo Supply Corporation v. NLRB (1944) 321 U.S. 678.

“Mount Diablo Unified School District, Santa Ana Unified
School ~Di strict, Capistrano Unified School District (12/30/77)
EERB Deci si on No. 44, and cases cited therein.

0Gov. Code sec. 3543.



We do not believe that section 3541.5(a) gives unlimted
rights to an enployee organization to file an unfair practice’
charge. The statute considers certain . limtations on that right.
Sone of those Iimtations are found within section 3541.5(a)
itself. Thus, the Board nmay not issue a conplaint on an alleged
practice occurring nore than six nonths prior to the filing of the
charge or issue a conplaint against conduct prohibited by a
col l ective negotiating agreenent until the grievance machi nery of
that agreenent, if it exists, has been exhausted. .

We consider the provisions of section 3543.1(a), which
restricts representational rights to a certified or recognized
organi zation, as yet another limtation on the broad authority to
file an unfair charge. The two sections should be read as nutually
conpl enentary. Since the principle of exclusivity is vital to the
viabl e negotiating relationship and is an under|lyi ng basic tenet of
the EERA, such a construction would be in harnony with the
| egi slative intent.

There would still remain in the recognized or certified
organi zation an opportunity to renedy a past act of the enployer
ei ther through a charge of its own, if tinely, or through the
coll ective negotiating process. On the other hand, permtting the
intercession of a mnority organi zation raises not only the
possibility of the type of m schief referred to earlier, but
could very well interfere with the right of the exclusive represen-
tative to determine, in its ow best judgnent, those matters on
which it decides to negotiate.

The Federation relies on the fact that the enployees in the
unit did not have an exclusive representative at the tine the acts
conpl ai ned of occurred. However, this argunent m sses the point.
The Federation did not assert its rights at that tinme. This
charge was not filed until after another organization had been
granted exclusivity. It was this act of accession that constituted
the bar to the current action.

The dismssal of the charge filed by the Federation should be
sust ai ned.

We expressly refrain fromcomenting on the extent to which a
mnority organi zation nmay otherwi se participate in the unfair
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practice process, and this opinion should not be construed to go

beyond the nature of the case presented by these facts.

ORDER
The hearing officer's dismissal of the unfair practice charge
filed by the Hanford High School Federation of Teachers, AFT,
AFL-CIO, against the Hanford Joint Union High School District Board
of Trustees, alleging violation of Government Code sections 3543.1(a)
and 3543.3(b) is sustained.

Harfy Gluck, Chairperson Raymonﬁwd Fa G?ﬁZalssﬁ“Mempér

Jerilou Cossack Twohey, Member, dissenting:

My colleagues hold that selection of an exclusive representative
bars a minority organization from thereafter filing an unfair practice
charge about a prior infringement of its right to represent its
members. I disagree.

I share the concern of my colleagues that a minority organiza-
tion will use the Board's processes to undermine a duly selected
exclusive representative. However, I do not agree that the way
to prevent such an abuse is to bar a minority organization from
asserting that rights granted it by the statute have been. abridged.
The graveman of my disagreement with my colleagues' decision is that
it ignores the more general obligation of the Board to protect access
to its enforcement powers. In addition, such a bar is unnecessary.

The view of the majority will not foster the prerogatives of
the exclusive representative, is unneeded to police infringements
of the prerogatives of the exclusive representative, either creates
an illogical cleavage between charges filed before and after deter-
mination of the exclusive representative or has no practical effect,
is unsupported by labor precedent elsewhere, raises serious constitu-

tional questions, and strains the clear language of the EERA.



The ability of the exclusive representative to represent the
negotiating unit is not fostered by this decision. If the instant
charge were neritorious, the enployer here will have been permtted
to tranple rights guaranteed by the EERA. No benefit accrues to an
excl usive representative whose initial dealings with the enpl oyer
occur inmediately after the enployer has been permtted to flout
statutory rights with inpunity. Rather, the enployer will be
encouraged to treat its negotiating obligations with the exclusive
representative with simlar disregard. The decision today discourages
the enployer fromdealing in good faith with the very exclusive
representative ny coll eagues seek to protect. Parties are shown that
they may shirk their responsibilities if they can discover a tech-
nicality to escape the consequences of their violation.

The prerogatives of an exclusive representative may be pro-
tected without sacrificing other rights granted by the EERA. The
danger to the exclusive representative to be avoided is two-fold:
First, permtting a mnority organi zation to underm ne the exclusive
organi zation by utilizing the Board' s processes; and second, per-
mtting an enployer to negotiate, or even treat, with a mnority
organi zati on once the exclusive representative has been sel ected.
The first danger may be avoided if either the enployer or the
excl usive representative, or the conduct of the m nority organiza-
tion itself, denonstrates that the unfair practice charge is an

i nproper attenpt to negotiate with the enployer, or is a political
platform fromwhich to harass the exclusive representative. Dis-
m ssal of such a specious charge would be readily forthcom ng.

The second danger may be avoi ded by fashioning a remedy to any
meritorious unfair practice charge filed by a mnority organi za-
tion which woul d require acknow edgenent by the enployer of its
wr ongdoi ng but stop short of conpelling the enployer to treat
with the mnority organization. -

The majority does not discuss what should or will be done about
charges over infringenment of a mnority organization's right to
represent its nenbers filed prior to the selection of an exclusive
representative. Processing a charge entails preparation of the
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testimony and argument to a hearing officer, and appeal of an
unfavorable decision to the Board. The necessary involvement of

a minority organization with members of the negotiating unit in
processing a case is the same regardless of whether the charge is
filed before or after the selection of an exclusive representative.
To avoid this involvement, which the majority considers undesirable,
the reasoning of the magority requires that selection of an exclusive
representative would trigger dismissal of all pending charges over
negotiable matters brought by minority organizations. Such a result
leaves minority organizations with rights for which there is no
effective protection and that is tantamount to no rights at all.
Conversely, if the mgority intends to permit such charges to be
processed, the pressing need for today's decision is wholly unclear,
since it will have little practical effect.

The majority reasons that mere charges filed by minority organi-
zations after determination of the exclusive representative derogate
the right of the exclusive representative to be sole representative
of the unit. However, the majority is unable to cite federal or
state authority holding that in particular, filing charges of
unfair practices threatens exclusivity, or, in general, that an
employer is precluded from every type of dealing with employees or
employee organizations other than the exclusive representative.

In fact, federal precedent is to the contrary. In Alfred M. Lewis,

The cases relled upon by the mgority are not on point.” J. 'I. Cese
holds only that an employer violates the NFRA by disregarding the excdlusve
representative and negotiating with individual employess on weges, hours ad
working conditions. Mab Phato Supdly Corpoiaion applies J. 1. Case to a
situation in which the earploya recognized a union as barganlng agent ad
then procesded to bargain directly with employees  In Erjaiun Cgowdl Co.
the Court held an exclusive representative woud be unauly hampaed by alowing
a group of minority eamployess to bargain with their enploya on issues of
erdoymat discrimination. In Lullo it wes held that a statute providing for
exclusive representation of public arployess chosen by mgority vote does not
violate the Nav Jersey State Constitution authorizing public enpoyess to
organize and present grievances through representatives "of their omn choosng.™
Gad Rapids daermined that registered nurses are true professionals entitled
10 separale representation fram non-professonals. - Manchese held that an
election petition filed within one maoth of the time contract negotiations
normaly begin is timdly.
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Inc.? individual enployees prevailed in their allegations that the
enpl oyer had unlawfully refused to bargain with the exclusive repre-
sentative notw thstandi ng the fact that their exclusive representative
had arbitrated the issue, |ost, and did not pursue the matter with
the National Labor Relations Boar d. |

The majority's failure to balance conpeting rights is subject
to serious constitutional challenge. The United States Suprene
Court recogni zes that exclusive representation for purposes of
negotiating and adninistering collective agreenments unavoi dably
infringes First Amendnent rights to be free of forced or prohibited
associ ation.” Consequently, application of the principle of exclu-
sivity can only be justified where it is denonstrably reguired to
secure the inportant governnent interest in |abor peace."4 The
United States Supreme Court has consistently struck down extension
of the exclusivity principle where it is not necessary to foster
stable collective negotiations.5 It can hardly be argued that a
prohibition on filing of unfair charges by mnority organizations
is required to secure |abor peace when the National Labor Rel ations
Board permts "any person” to bring "[a] charge that any person
has engaged in or is engaging in any unfair |abor practice...."

The decision of the majority runs counter to the clear and
sinple | anguage of the EERA. Mnority enpl oyee organi zati ons have
the right to represent their menbers in their enploynment relations
until an exclusive representative is selected.7 They may protect

2(1977) 229 NLRB No. 116.
3See Abood v. Detroit Bd. of Education (1977) 431 U.S. 209, 234.

‘Abood, supra, at 222, 224.

5E‘Abood, supra, at 232, 234, 235 (union shop clause i n public school collective
agreenent may not constitutional Iy conpel contributions to an ideol ogi cal cause;
constitutional application limted to service charge for collective bargai ni ng,
contract admnistration, and grievance adj ust nent .

6F\UI es and Regul ations and Satenents of Procedure, Series 8, of the
National Labor Rel ations Board (1973) section 102. 9.

"Secti on 3543. 1(a).
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that right by filing an unfair practice charge subject only to the
constraints of a six nonth statute of limtations and a deference
to arbitration provision. 8

For the reasons set forth above, | would reverse the general
counsel 's dismssal of this unfair practice charge.

8Secti on 3541. 5(a)
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