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DEC! SI ON

This case is before the Public Enploynment Rel ations Board
(hereafter Board or PERB) on exceptions filed by both the
Centinela Valley Union H gh School District (hereafter
District) and California School Enployees Association,
Chapter 47 (hereafter CSEA) to the attached proposed deci sion
The District objects to the hearing officer's finding that the
positions of secretary to the principal, secretary to the
director of the continuation school, duplicating clerk, and
word processing clerk are not confidential and should be
included in the negotiating unit. CSEA objects to his decision
that the secretary to the director of special projects is

excluded fromthe unit as a confidential position.



CSEA originally filed a petition for a unit consisting of
all classified enployees in the district. The District
answered by requesting a representation election and |ater
anended its decision to contest the appropriateness of the
unit, arguing that certain positions included in the proposed
unit are confidential.

At the representation hearing, the parties stipulated that
a unit of all classified enployees, excluding nmanagenent,
confidential and supervisory enployees, is appropriate. The
hearing officer accepted that stipulation without inquiry. The
Board, pursuant to PERB rule 32320(a)(2), 1/ overrul es that
acceptance, remands this case to the hearing officer, and
orders the record reopened to take evidence on the
appropriateness of a wall-to-wall unit of classified enployees
in this district. The Board further orders that additional
evi dence be taken on the issue of whether the positions in

guestion are confidential.

DI SCUSSI ON

Appropri ateness of the Unit

In its earliest days, the Board devel oped a policy of
accepting wthout question the stipulations of parties as to

unit conposition, as long as these stipulations were

1/ PERB rules are codified at Cal. Adm n. Code, tit. 8,
sec. 31100 et seq. Sec. 32320(a)(2) provides:

The Board itself may:

ldfifn{ ﬁnaify.of FeQeré Ehé 6r6péséd.décfsfoﬁ,.oFdér'tﬁe'
record reopened for the taking of further evidence, or take
such other action as it considers proper.
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not inconsistent with a clear and specific mandate in the unit
criteria provisions" of the Educational Enployment Relations
Act (hereafter HRAN2. One of the reasons for adopting such
a policy was to expedite representation elections by
encouragi ng agreement between the parties on as many issues as
possi ble. Another factor was that the Board itself had not
yet developed any policies interpreting and applying section
35453

In the nearly two years since the Board decided to accept
stipulations w thout question, it has decided many disputed
unit determ nation cases and has devel oped certain policies in

applying section 3545. Yet parties continue to create

2Tamal pai s _Uni on High School District (7/20/76) EERB
Decision No. 1. The EERA 1s codifred at Gov. Code sec. 3540 et
seq. All statutory references are to the Government Code
unl ess otherw se indicated.

3sec. 3545 provides:

(a) In each case where the appropriateness of the unit is
an issue, the board shall decide the question on the basis of
the comunity of interest between and anmong the enployees and
their established practices including, among other things, the
extent to which such enployees belong to the same enpl oyee
organi zation, and the effect of the size of the unit on the
efficient operation of the school district.

(b) In all cases:

(1) A negotiating unit that includes classroom teachers
shal | not be aﬁpropriate unless it at least includes all of the
cl assroom teachers enployed by the public school enployer,
except nana?enent enpl oyees, supervisory enployees, and
confidential enployees.

(2) A negotiating unit of supervisory enployees shall not
be appropriate unless it includes all supervisory enployees
enpl oyed by the district and shall not be represented by the
same enpl oyee organi zation as enployees whom the supervisory
enpl oyees supervi se.

(3) Classified enployees and certificated enpl oyees shall
not be included in the same negotiating unit.



stipulated units which differ substantially from those the
Board has found to be appropriate.

The Board therefore finds it necessary to nodify its policy
on stipulations. Henceforth, when it has jurisdiction in a
representation case, it will examne stipul ations between the
parties to determne if the stipulations are inconsistent with
the EERA or established Board policies. Established Board
policies are those which the Board has devel oped and
consistently followed. Thus, the Board does not intend, in
every representation case that cones before it, to overturn the
parties' stipulations nerely because the stipulated units vary
from unit configurations previously established by the Board.
However, it wll set aside those stipulations which contravene
the EERA or consistent policies established by the Board.

These policies include those relating to community of
interest. Under the EERA, community of interest is a
statutorily mandated consideration in unit determnation
cases. The Board therefore considers its established policies
in interpreting and applying this criterion to be significant
enough to justify examning stipulations to ensure that they
conply wth these policies.

The Board's new practice with respect to stipulations is
consistent with the Board policy enunciated in PERB rule 33000,
whi ch states,

It is the policy of the Board to encourage

the persons covered by the Act to resolve
guestions of representation by agreenent



anong thensel ves, provided such agreenent is

not inconsistent with the purposes and

policies of the Act and the Board.

In the present case, the parties stipulated that a

wal | -to-wall unit of classified enployees was appropriate. Not
only has the Board never found such a unit to be appropriate,
it has on several occasions found such a unit to be
inapproprl‘ate.4 Based on conmmunity of interest criteria, the
Board has consistently created two or three units anong
classified enployees of elenentary and secondary schoo
districts. Three units are presunptively appropriate,5
regardl ess of the nunber of classified enployees in a

6

district:™ instructional aides (paraprofessionals),

oper ati ons-support services, and office-technical and business

services.7

The Board finds that three presunptively
appropriate units is a sufficiently well-established policy to
justify overturning a stipulation creating a single classified
unit. This is not to say that the Board is ruling that all

units which differ from presunptively appropriate units are

“See, for exanple, Sweetwater Union H gh School District
(11/23/76) EERB Deci sion No. 4.

°Foot hi | | - DeAnza Community Col lege District (3/1/77) EERB
Deci ston No. 10.

®Shast a Union Hi gh School District (10/25/77) EERB
Deci si on No. 34.

‘Sweet wat er _Uni on High School District (11/23/76) EERB
Deci sion No. 4; Frenmont Unified School District (12/16/76) EERB
Decision No. 6; San Diego Unified School District (2/18/77)
EERB Decision No. 8; Antioch Unified School District (11/7/77)
EERB Deci si on No. 37.




i nappropriate, since the presunption is rebuttable.¥ The

Board holds only that it will not accept a stipulated unit that
does not conform to established Board policy unless there are
facts on the record which would enable it to find the unit
appropriate. In this case, there are no such facts, since the
parties did not address this issue at the hearing. Therefore,
the Board remands this case to the hearing officer so that he
may reopen the record and take additional evidence, including
stipulated facts, on the appropriateness of a wall-to-wall unit
of classified enployees.

In the future, hearing officers in unit determnation cases
over which the Board has jurisdiction should scrutinize
stipulated units to ensure that they conply with the EERA and
establ i shed Board policies. |If the units do not conply, the
hearing officers should conduct a representation hearing and
elicit evidence, including stipulated facts, which will support
the establishment of the stipulated unit or enable the hearing
officer to issue an appropriate unit determ nation order.

Confidenti al Enpl oyees

The record in this case does not provide the Board wth

enough information to determ ne whether or not the positions in

8Foothi || -De Anza Community Col |l ege District,
supra, EERB Decision No. 10.




question are confidential.® In Sierra Sands Unified School
10

District, the Board recogni zed that

the enpl oyer should be allowed a snall

nucl eus of individuals who woul d assist the

enpl oyer in the devel opnent of the

enpl oyer's positions for the purpose of

enpl oyer - enpl oyee rel ations.
Enpl oyers need staff support in preparing for negotiations.
Research nust be done, reports and proposals nust be prepared
and typed, records nust be kept. However, the Board al so
recogni zes that enployees who are designated confidential are
denied representation rights under the EERA. Thus, the snall
nucl eus concept contenplates that only a small nunber of
enpl oyees necessary to the enployer to do the staff work needed
to develop its positions shall be given access to confidential
information. Enployers cannot unnecessarily distribute
confidential information to |arge nunbers of enployees and then
claimthem as confidential. Therefore, in each case in which
there is a dispute as to whether positions are confidential,
the Board will examne the facts to determ ne whether the
enpl oyees in question nust necessarily have access to

confidential information in the regular course of their normnal

duti es.

9%Gov. Code sec. 3540.1(c) provides:

"Confidential enployee" neans any enpl oyee who, in the
regul ar course of his duties, has access to, or
possesses information relating to, his enployer's

enpl oyer - enpl oyee rel ations.

10010/ 14/ 76) EERB Decision No. 2.



In this case, the record shows that principals are on the
managenent negotiating team which devel ops proposals, and on
the adm nistrative cabinet which discusses negotiations
policies. The record shows that principals receive various
docunents, such as draft negotiations proposals, through the
mail, to which their secretaries currently have access.

However, the nmere receipt by the secretary's superior of
confidential material cannot nmake the secretary a confidenti al
enpl oyee. Persons who open nmail are not involved in the

devel opnent of confidential material and have no essential need
to deal with it. To classify them as confidential would allow
easy abuse of the "snmall nucl eus"” concept articulated in Sierra
Sands, since enployers could exclude all secretaries from a
unit by unnecessarily allow ng them access to confidenti al

i nformati on.

Therefore, the Board needs additional information on the
principals' role in negotiations and grievance processing,
particularly as to the types of witten responses they are
regul arly expected to make. Mst of the principals testified
that if they responded in witing, their secretaries would type
their response. But it was unclear whether witten responses
are a normal or necessary part of the District's negotiating
structure. Simlarly, the content of such responses was not
defined. The amount of witing that principals are required to
do in connection with negotiations is highly significant in
determ ning whether their secretaries are sufficiently involved

in devel oping confidential material. Qher inportant factors



are whether secretaries are expected to take m nutes of
meetings in which negotiations are discussed or to actively
organi ze and maintain negotiations files.

Simlarly, the Board needs additional information on the
roles of the secretary to the director of the continuation
school , secretary to the director of special projects,
duplicating clerk and word processing clerk in negotiations and
gri evance processing.

Since the board has already remanded this case for the
taking of additional evidence on the appropriateness of the
stipulated unit, it will use the opportunity to get additiona
i nformati on on whether the positions in question are

confidenti al .



ORDER
Upon the foregoing Decision and the entire record in this case,
the Public Employment Relations Board ORDERS that:

This case be remanded to the hearing officer and the record
be reopened for the taking of further evidence, at a hearing or
by stipulation or both, on the issues of (1) whether a unit
consisting of all classified employees, excluding management,
confidential and supervisory employees, in the Centinela Valley
Union High School District is appropriate and if not, what
units are appropriate, and (2) whether the positions of
secretary to the principal, secretary to the director of the
continuation school, secretary to the director of special

projects, duplicating clerk, and word processing clerk are

confidential.

/By: Raymond J. Gonzales, Mernbepﬁ'lber' Harry Gluck, Chairperson
/ T

(Jj;JErilouCossackTwohey,Membe{]
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EDUCATI ONAL EVMPLOYMENT RELATI ONS BQARD
OF THE STATE OF CALI FORNI A

In the Matter of:
Case No. LA-R-233

CENTI NELA VALLEY UNI ON HI GH
SCHOOL DI STRI CT,

)

)

)

)

)

Enpl oyer, )
and ;
)

CALI FORNI A SCHOOL EMPLOYEES )
ASSOCI ATI ON, Chapter 47, )
)

)

EII}J: UyCC GUGII; Latl Ull )
Appear ances: Alison MacKenzie, Attorney, for Centinela Valley
Uni on H gh School District; John Bruhl, Field Representative,
for California School Enployees Association, Chapter 47.

Before Jeff Paule, Hearing Oficer.

PROCEDURAL HI STORY

On April 1, 1976, the California School Enployees
Associ ation, Centinela Chapter 47 (CSEA) filed a request for
recognition with the Centinela Valley Union H gh Schoo
District (CVUHSD)ﬂfor a unit consisting of all classified

enpl oyees.

1C‘entinela Vall ey Union H gh School District has an enroll nent

of 7072 at five . high schools and an evening school. See 1977
California Public Schools Directory at p. 172, California State
Departnent of Educati on.




On May 2, 1976, the CVUHSD filed its enployer's decision
in which a representation election was requested. On March 1,
1977, the CVUHSD filed an anendnent to its enpl oyer's decision
in which the appropriateness of the unit was contested. It is
the District's position that certain positions included in the

proposed unit are confidential in nature.

A hearing was held on April 26, 1977, and May 17, 1977.
During the course of the heaang, the parties stipulated that a
unit of all classified enployees excludi ng nanagenent, super?
visory and confidential is appropriate. That stipulation is
accepted w thout inquiry.

The parties further stipul ated:

1. The follow ng positions are nanagenent: superintendent,
assi st ant supefintendent, adm ni strative assistant, director
of career education, director of continuation school, director
of extended services, director of maintenance and operations,
director of special projects, director of E.S. L., accounting
of ficer, purchasing agent. This stipulation is accepted
wi t hout inquiry.

2. The follow ng positions are considered confidential:
secretary to the superintendent, secretary to the assistant
superintendent. This stipulation is accepted w thout inquiry.

3. The follow ng positions are in dispute: secretary to the
principal; secretary to the assistant principal; secretary to
the director of career education; secretary to the director of
speci al projects; secretary to the director of the continuation

school; secretary to the director of the English as a second

9.



| anguage program secretary to the director of naintenance
and operations; word processing clerks; duplicating clerk;
payroll clerks; PBX/file clerk; and secretary to the

pur chasi ng agent .

I SSUE

Wet her the follow ng positions are confidential:
secretary to the principal; secretary to the assistant
principal; secretary to the director of career education;
secretary to the director of special projects; secretary
to the director of the continuation school; secretary to
the director of the English as a second |anguage program
secretary to the director of maintenance and operati ons;
word processing clerks; duplicating clerk; payroll clerks;

PBX/file clerk; and secretary to the purchasing agent.



- 'CONCLUSI ON

In Sierra Sands Unified School District, EERB Decision

No. 2 (Qctober 14, 1976), the Board set forth its genera

comentary on Governnment Code Section 3540.1(c) which defines
2 .

2 In sumary, the Board's

the term"confidential enployee."
position on the question of confidentiality is that, in
interpreting the Act, the Board feels that an enpl oyer should
be allowed a small nucleus of individuals to assist the
enployer in its enployer-enpl oyee rel ati ons. Furtherf t he
enpl oyees who are designated as "confidential enployees”

are not to be considered "public school enployees" within the
meani ng of the Act. Finally, the Board believes that the
enployer's right to the undivided loyalty of a small nucl eus
of staff designated as "confidential" outweighs the inherent

deni al of representation rights of those enpl oyees designated

as "confidential"

2G‘ov. Code Section 3540.1(c) defines confidential enployee as:
"confidential enployee" neans any enpl oyee who, in the
regul ar course of his duties, has access to, or possesses
information relating to, his enployer's enpl oyer-enpl oyee
relations.



Secretary to the Principa

The school district has five high schools and one
continuation school. The principals at all the District's
schools are involved directly in the hiring, firing, disciplining
and evaluating of enployees in their particular school. The
principal acts as the first level in a grievance dispute and
is thus in a position to adjust grievances filed by
enpl oyees.

In Frenont Unified School District, EERB Decision No. 6

(Decenber 16, 1976), the Board held that "enpl oyer-enpl oyee
relations", as that termis used in the definition of a
confidential enployee in section 3540.1(c), includes the
processing of grievances and participation in the negotiations
process.

In the instant case, the principals' involvenent in
negotiations is de mninus. |If a particular subject is'being
di scussed during negotiations that involves a certain school,
the principal fromthat school is asked to present his or her
views on the matter. The principals do not participate in.
negoti ati ons on a regul ar on-goi ng basi s.

Wth respect to the processing of grievances, the principals’

i nvol verent in the processing of grievances is at the first |evel.

It is noted that in Frenont, supra the position in dispute, who was

found to be confidential, was the secretary to the assistant super-
i ntendent of personnel. This is a significant difference. Processing
grievances at the district level often involves preparing a

detail ed and extensive witten response to the grievant, the

-5-



- preparation of which is highly confidential; whereas witing a
response to a grievance at the first level rarely ‘involves
the preparation of confidential materials.

The evidence with respect to the Centinela Valley Union
H gh School District's grievance procedure, the various |evels,
the invol verrent of the principals and of higher level district
admnistrators in preparing a response to a grievance was scant.
-Based on the evidence presented, it is found that the principals
and their secretaries do not participate in the processing
of grievances at a level which would involve the preparation
of confidential witten statenments or docunents. Accordingly,
the secretary to the principal is not a confidential enployee
wi thin the neaning of the Act.

Secretary to the Director of the Continuation Schoo

The evidence adduced at the hearing indicates that the
director of the continuation school is actually a principa
and has all the duties, functions and responsibilities of a
princi pal .

Therefore, based on the above discussion, it is found that
the secretary to the director of the continuation school is not
a confidential enployee.

Secretary to the Assistant Principal

Al'l schools in the District except the continuation school
enpl oy assistant principals. The nunber of assistant principals
vari es; some schools have three, others two and one school has
none. The assistant principals performvarious functions
relating to curricqlun1 instruction, student managenent and

i nternal business matters.



There was testinony offered which indicates that the
assistant principals performthe functions of a principal
when the principal is away fromthe school. Thus, an
~assistant principal is involved in the processing of grievances,
but only when the principal is absent.

Havi ng found the secretary to the principal not to be a
“confidenti al enpl oyee it follows that the secretary-to'the assi st ant
principal also is not a confidential enployee.

of Career Education

The director of career education works in several areas,
such as the District's work experience program CETA program
vocafional educati on program and coordi nates the counselor's
work in the schools. There are approximtely 18 enpl oyees under
the director's supervision.

The testinmony with respect to the director's secretary
centered around the fact the secretary has access to the
director's files, which contain information regarding the
budgetary considerations of the above-listed program The
secretary also types evaluations of the enployees under the
director's supervision.

Access to enpl oyees' evaluations and information rel ating
tb t he budgets of various school district prograns, however,
are not confidential information within the nmeaning of the term
"enpl oyer-enpl oyee relations”. It is found that the secretary
"to the director of career education is not a confidential

enpl oyee within the nmeaning of the Act.



Secretary to the Director of Special Projects

The director of special projects coordinates all federa
and state education projects in which the District is involved
and handl es all conmmunications regarding the fundfng of such
proj ects.

The director's secretary handles all nmail addressed to the
director and maintains the files. There was testinony that the
secretary has access to information relating to the budgets of
the funded prograns. Additionally, the secretary to the director
has access to evaluations of enployees under the director's
jurisdiction.

The above duties of the secretary to the director of specia
projects are simlar to the secretary to the director of
career education. The secretary to the director of specia
proj ects, however, performs one function which/decidedly
di stinguishes this secretarial position. The secretary to the
director of special projects sits in on managenent negotiating
nmeetings and takes m nutes of such neetings. The secretary to
the director of special projects thus has information relating
to the enployer's negotiating position and strategies.

To sumarize the Board in Sierra Sands, supra, individuals

who possess information on matters "that if made public pre-
maturely m ght jeopardize the enployer's ability to negotiate
with enployees froman equal posture" should be considered

confidential enployees.



"The secretary to the director of special projects is a
confidential enployee within the neaning of the Act.

PBX/ File derk

The PBX/file clerk is supervised by the assistant super-
i ntendent for business services. The PBX/file clerk files al
enpl oyee evaluations in the District and distributes all the Dstrict's
mai | and thus has "access" to mail which may contain the enployer's
contract offers and negotiating strategies.
It is found that the PBX/file clerk's "access" to matters
relating to the enpl oyer's enpl oyer-enployee relations is not
the type of "access" the Legislature had in mnd in
Section 3540.1(c). The PBX/file clerk merely transmts and
di stributes the correspondence. There was no testinony that the
PBX/file clerk is required to open all comunications, read
the contents, and then nmake the appropriate distribution.
The PBX/file clerk does not actually possess, as a regular
part of the clerk's duties, information relating to enpl oyer-
enpl oyee rel ations, and therefore is not a confidenti al
enpl oyee within the neaning of the Act.

Payroll Cerk

The District currently enploys two payroll clerks. The
payroll clerks have access to all personnel files. The assistant
superi ntendent of business services testified that the payrol
clerks prepare all enployee payroll information which is then
used in negotiations. Additionally, the payroll clerks have
access to health and welfare costs for the District and they

often prepare the costs of various fringe benefit proposals.

-9-



The nechani cal preparation of costs for fringe and salary-
proposals is even less than the work perforned by enpl oyees

in Sierra Sands, ‘supra, who were found not to be confidential

enpl oyees. Nothing in the record denonstrates that the payrol
clerk regularly perfornms duties that woul d be consi dered
confidential within the neaning of the Act. The payroll clerks
are not confidential enployees within the neaning of the Act.

Duplicating Cerk

The evidence with respect to the duplicating clerk was
scant. The duplicating clerk operates the duplicating machine
and in the course of performng this function has access to
i nformati on such as nenoranda relating to budgetary nmatters.
There was little evidence introduced which indicates the
duplicating clerk perforns duties or has access to natters
consi dered "confidential"™ within the neaning of the Act.

The duplicating clerk is not a confidential enployee
within the definition of Governnent Code Section 3540.1(c).

Wbrd Processing derk

The District enploys two word processing clerks. These
clerks type all correspondence, letters and nenoranda which
are dictated by counsel ors and nmanagenent personnel. There was
evi dence that the word processing clerks nmay be called upon to
type contract proposals or notes froma nenber of the District's
negotiating team but only if this information has been
dictated. There was no evidence, however, that the District

intended to dictate its negotiations materials and correspondence,,

-10-



It does not appear fromthe record that the word processing
clerks, in the regular course of their duties, possess
information relating to the enployer's enpl oyer-enpl oyee
rel ations.

The word processing clerks are not confidential enployees
within the neaning of the Act.

Secretary to the Director of English as a Second Language Program

The director of E.S.L. has been designated by the D strict
as managenent enployee, but is not on the District's negotiating
team Thus, the director's secretary does not have access to,
as a regular part of the secretary's duties, confidential
matters relating to enpl oyer-enployee relations.

The secretary to the director of English as a second
| anguage is not a confidential enployee within the neaning
of the Act.

Secretary to the Purchasing Agent

The purchasi ng agent enployed by the District is responsible
for all purchases made by the District. The purchasing agent
supervises all the enployees in the purchasing and storage
depart nent.

The purchasing agent is a nenber of the District's
negotiating teamand thus is involved in preparing contract
proposal s and negotiating strategies. The purchasing agent's
secretary types all communi cations regarding such information
and therefore has access to, or possesses information relating

to the enpl oyer's enpl oyer-enpl oyee rel ati ons.

-11-



The secretary to the purchasing agent is a confidenti al

enpl oyee within the neaning of the Act.

The director of maintenance and operations coordi nates
all mai ntenance work throughout the District.

The District has selected the director of maintenance and
operations to be on the District's negotiating teamand thus the
director is involved in all contract proposals and negotiating
strategies prepared by the team The director's secretary
types all correspondence regarding such information and there-
fore has access to, or possesses information relating to, the
enpl oyer's enpl oyer-enpl oyee rel ati ons.

It is noted that the director's secretary at the present
time is an officer of the enployee organization involved in this
case. This situation existed in Fremont, supra, and the Board
did not consider this to be a relevant factor.

The secretary to the director of maintenance and operations

is a confidential enployee within the neaning of the Act.

PROPOSED DECI 'SI ON

It is the proposed decision that:

1. The following unit is appropriate for the purpose of
nmeeting and negotiating, providing an enpl oyee organi zation
becomes the exclusive representative: all classified enpl oyees
of the Centinela Valley Union H gh School District, excluding
managenent, supervisory, and confidential enployees.

2. The follow ng positions are confidential: secretary to

the director of special projects, secretary to the purchasing

-12-



agent, and secretary to the director of maintenance and
operations.

3. The following positions are not confidential: secretary
to the principal, secretary to the director of continuation
school, secretary to the assistant principal, secretary to the
director of career education, secretary to the director of the
English as a second language program; word processing clerk,
duplicating clerk, payroll clerk, and PBX/file clerk.

The parties have seven calendar days from receipt of this
proposed decision in which to file exceptions in accordance with
Section 33380 of the Rules and Regulations. If no party files
timely exceptions, this proposed decision will become a final
order of the Board on July 19,1977 and a Notice of Decision
will issue from the Board.

Within 10 workdays after the employer posts the Notice of
Decision the employee organization shall demonstrate to the
Regional Director at least 30 percent support in the above unit.
The Regional Director shall conduct an election at the end of
the posting period if (1) more than one employee organization
qualifies for the ballot, or (2) only one employee organiza-
tion qualifies for the ballot and the employer does not grant

voluntary recognition.

Date: July 8, 1977

Jeff Paule
Hearing Officer
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