STATE OF CALI FCRNI A
DECI SI ON CF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

CAVPBELL UNI ON HI GH SCHOOL DI STRI CT,

Enpl oyer,
and

CALIFORNIA SCHOOL EMPLOYEES

' CHAPTER 266, ASSCCI ATI ON,

Case No. SF-UC-21

Enpl oyee Organi zati on, PERB Deci si on No. 66

and

SERVI CE EMPLOYEES | NTERNATI ONAL UNI ON,
LOCAL 715,

N
A A A M N AL NN AN N

August 17, 1978

Enpl oyee Organi zati on.

Appearances: Daniel C Cassidy, Attorney (Paterson & Taggart) for
Canpbel | "Uni on H gh School District; Robert L. Blake, Attorney and
Harry Jaram |l o, Field Representative for California School Enployees
Associ ati on, Chapter 266; Robert J. Bezenek, Attorney (Van Bourg,

Al'l en, Weinberg & Roger) and John Tanner, Field Representative for
Servi ce Enpl oyees International Union, Local 715.

Before: @ uck, OChairperson; Cossack Twohey and Gonzal es, Menbers.
DECI S| ON

On April 28, 1977, pursuant to consent election agreenents,
elections were held in two Canpbell Union Hi gh School District
(hereafter District) classified enployee units. California School
Enpl oyees Associ ation, Chapter 266 (hereafter CSEA) was certified
as exclusive representative for the"clerical, technical, and busi-
ness services unit" and Service Enployees International Union, Local
715 (hereafter SEIU) was certified as exclusive representative for
the "operational support” unit. The parties had agreed that the
questions "of ‘Whet'her "principal s' "secretaries were "confidential";
enpl oyees or lead custodians "supervisory" enployees within the



meani ng of the Educational Enploynent Relations Actl (hereafterZEERA)
woul d be settled in a subsequent unit clarification proceeding.

The ‘agreed upon unit clarification hearing was held and a pro-
posed decision issued. The confidential and supervisory enployee
| ssues have reached the Public Enploynent Relations Board (hereafter
PERB or Board) on exceptions filed by CSEA? and SEIU to the hearing
officer's proposed findings that principals' secretaries are confidentia
enpl oyees and that |ead custodi ans are supervisory enpl oyees. ]
These two issues wll be treated separately. For reasons that appear
bel ow, we affirmthe hearing officer's findings on both questions.

Secretaries to School Principals

FACTS
D strict has eight high schools and one continuation school. In
each of these nine schools there is a principal (or director) and a
principal's secretary. The principals are actively involved in
enpl oyer - enpl oyee rel ations. Al though they do not participate in
the actual neetings at the negotiation table. Since the inception

of the, EERA District has relied upon, school principal's to provide input
regardi ng the needs of individual schools and to assess the potenti al

I npact of enpl oyee organi zation proposals on school operations.

Regul ar neetings (three to five tines per nonth) are held so that
principals and District personnel can review the negotiation positions
of the Board of Trustees and of enpl oyee organi zations. Principals
direct site managenent team eval uations of enployee organi zati on

1The Educati onal Enpl oynment Rel ations Act is codified at Cov.
Code sec. 3540.et seq. Al statutory references are to the Govern-
ment Code unl ess otherw se specified. See secs. 3540.1(c) (confidentia
enpl oyee defined) and 3540.1(m (supervisory enpl oyee defined), which
are quoted in text acconpanying notes 4 and 12, infra.

?Cal . Adnmin. Code, tit. 8, sec. 33260 al |l ows an enpl oyee organi -
zation, an enployer, or bothjointly, to file a petition for a change
in unit determnation.

3The actual date on the document received from CSEA is CQctober 19,
1977. D strict filed anotion to dismss CSEA s exceptions as untinely
filed, contending that the deadline for filing was Cctober 18, 1977.
However, a timely copy of the CSEA docunent was received in PERB s
headquarters office on Cctober 18, 1977. Moreover, CSEA received
the proposed decision on Cctober 12, 1977, and thus exceptions were
not due until Cctober 19, 1977. Accordingly, the notion to dismss
the exceptions filed by CSEA is deni ed.
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proposals and are responsible for comunicating recommended responses
to the negotiator for the Board of Trustees. Principals also pre-
pare and comruni cate to the negotiator reconmendati ons concerni ng negotiation
strategies and priorities. These recommendations are a substantial
‘input into District's ul;iqqte'negOtLating strategi es and positions.
In addition to their active involvenent in fhe'negotiation process,
principals have a central role in the processing of enployee
grievances.

A principal's secretary handl es correspondence as well as

routine admnistrative and clerical detail work for the schoo
principal. Principals' secretaries are not directly involved in

the negotiation process, nor do they directly participate in the

eval uation of District positions or the formulation of recommendations
as to District negotiation priorities and strategies. The secretaries
do, however, type all correspondence concerning these matters that
the principals send to the negotiator. The secretaries are al so responsi bl e

for maintaining files containing the negotiating information and

they receive and collate negotiation material that is mailed to

the principals. Moreover, the secretaries sit in on and take
m nutes at the site managenent-teamneeti ngs at which recommendati ons
are formulated regarding District negotiation positions, strategies,
and priorities.

As to the processing of enployee grievances, principals'

secretaries maintain the files for such matters, are responsible

for getting appropriate correspondence out, and attend neetings of
managenent personnel to take mnutes. On at |east sone occasions

a principal's secretary is present and taking mnutes during the
~actual grievance session,

DI SCUSSI ON

A confidential enployee is "any enpl oyee who, in the regular
course of his duties, has access to, or possesses information
relating to, his enployer's enpl oyer-enpl oyee relat‘ions."""4
W have said that "enpl oyer-enpl oyee relations” in this context
i ncludes, at the m nimum enpl oyer-enpl oyee negoti ati ons

‘Sec. 3540.1(c¢).



and the processing of enpl oyee grievances. > Princi pal s' secretaries
maintain files and process correspondence containing information
relating to negotiations and enpl oyee gri evances; they are present
at management neetings relating to these matters; they receive and
collate related material that is sent to the principals. Thus, on
the clear facts presented, principals' secretaries both have access
to and possess the sort of information that would warrant their
desi gnati on as confidential enployees. 6

The nmere access to or possession of confidential infornation by
an enpl oyee will not, however, in and of itself result in that
enpl oyee' s designation as confidential. A confidential enployee
must function as such in the regular course of his or her duties
before the denial of representation rights that acconpani es such
classification” is justified. W have said that "nore than a
‘fraction' of the [enployee' s] tinme" nust be spent in confidential
matters.® The individual must, in other words, have access to or
possess sufficient information to warrant the conclusion that the
enployer's ability to negotiate with enpl oyees froman equal posture
m ght be jeopardized, and the bal ance in enpl oyer-enpl oyee rel ations
sought to be achieved by the EERA thus distorted, if the information
was prematurely mede public. ° Principal's secretaries have an
involvement with employer-employee relations that more than satisfies
this requirement. Duties relating to employer-employee relations and
grievances take up a significant part of their time. Ore principal
estimated, in uncontradicted testimony, that his secretary spent
about 25 percent of her total time on confidential matters. This

“Framont Unified Schod District (12/16/76) BB Decison No. 6, a 11.

®See Sierra Sads Unified Schod District (10/14/76) EHRB Decison Na. 2.

"7Sec. 3540.I(P declares that confidential employees are not
ic

to be considered public school employees for the purpose of employer-employee
relations under the BERA.

8los Rios Community College District (6/9/77) BHRB Decision No. 18, at 21.

9See Sierra Sands Unified School District (10/14/76) EERB Decision No. 2,
at2-3.
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and other testinony relating to their |evel of involvenent convinces us that
principals' secretaries have sufficient involvenent with confidential
matters to justify their designation as confidential enployees.

In Sierra Sands Unified School Di Strictlothe Board proceeded
under the assunption that the enployer should be allowed a "snal
nucl eus” of confidential enployees so that an orderly and equitable
progress could be achieved in the devel opnment of enployer-enpl oyee
relations.11 In addition to the nine principals' secretaries,
there are five other positions classified as confidential in District:
superintendent's secretary, secretaries to the assistant superinten-
dents for instruction and for business services, and the secretaries
to the directors of certificated and classified personnel. This
total of 14 confidential enployees represents 4.5 percent of the
total classified enployees in District and 12.8 percent of the
enpl oyees in the clerical, technical, and business services unit,,
CSEA contends that this violates the "small nucl eus” principle
and that to allow districts to so design their negotiation process
woul d circunvent the clear intent of the EERA

Confidential enployees typically becone classified as such
because they are exposed to confidential matters in the normal
course of working with their inmediate supervisor. 1In order to
renove principals' secretaries fromthe confidential category it
woul d be necessary for this Board either to require the principals
to performtheir own secretarial services (e.g., typing, filing,
dictation, mnutes) when engaged in confidential matters or to
renove the principals thenselves fromtheir current |evel of
participation in the negotiation and gri evance process, a |leve
of participation that has been present since enactnent of the EERA.
Since nothing in the record warrants either action, we find that
secretaries to the principals are confidential enployees.

10010/ 14/ 76) EERB Deci si on No. 2.

H1d. at 2.



Lead CQust odi ans

FACTS

At each of District's schools there is one school operations
foreman, one lead custodian, and four custodians. The |lead custodians
are responsible for the direct supervision of the four custodians in
their crew During the summer nonths and vacati ons when school is
not in session, all custodians work the sanme day shift and the opera-
tions foreman, when avail able, supervises the entire crew. As often
occurs, however, the operations foreman is not avail abl e because he
is involved in special tasks, or is on vacation or ill, and the |ead
custodi an nmust direct the custodians’ work. During the regular
school year the operations foreman works the day shift and the |ead
custodian and crewwork the night shift. There is a half hour over-
lap in shifts and during this overlap period the operations forenan
may relay information to the | ead custodi an concerning specia
arrangenents for the evening. The operations forenan does not,
however, becone involved in the direct supervision of the custodians
and the lead custodian is the only person avail able for direct
super vi si on. . |

The | ead custodi an cannot directly suspend, lay off, transfer,
or hire custodians. Lead custodians report directly to the school
operation foreman. In sone schools |ead custodians can take overtimnme
t hensel ves: or assign it to others, whereas in other schools the
operations foreman nust be consul ted before overtine is assigned.
The lead custodians assign work and establish priorities for its
conpl eti on. Once the work assignnments have been nmade at the
begi nning of the year further direction of the work tends to becone
routi ne unless there are special events or circunstances, in which
case it is the lead custodian's responsibility to adjust the work
schedul es and reassi gn peopl e accordi ngly.

Lead custodians receive a seven percent pay differential and,
dependi ng upon the school, may also have a reduction in the anount
of work they are responsible for in addition to their supervisory
chores. The |ead custodian and operations foreman are not all owed
to schedul e simultaneous vacations. |f a teacher conplains about



the way a room was cl eaned the conplaint filters. down through the
principal, operations foreman, and |ead custodian, who is responsible
for discussing the problemw th the custodi an and nmaki ng certain that
i nprovenments are made. The | ead custodian is responsible for dis-

ci plining enployees; he has the authority to require a person to
correct unsatisfactory work and determ ne overtine assignnents. The
| ead custodi an reassi gns work schedul es to accommodat e changes in.
adul t education classes; it is the |ead custodian who is con-

‘tacted when class schedul es are changed. New cust odi ans are
trained and assigned to work areas by |lead custodians. Al though a
custodi an who wi ||l be absent due to illness is instructed to con-
tact the district maintenance superintendent so that a repl acenent
may be sent, |ead custodians may independently allow a custodi an

to leave work early or to report late for valid personal reasons

and are responsi ble for reporting custodians who arrive late for work.

Entry-level custodians are hired al nost exclusively froma
substitute custodian list and it is the principal who has the
final responsibility for hiring. Before these new permanent
custodians are hired, however, it is the practice to have severa
of the substitute custodians work a shift at the school, follow ng
which the |ead custodian will make an eval uation of the individua
performances and then nake a recommendati on as to whi ch person
should be hired. In one case the principal relied exclusively on
the | ead custodian's recommendation to hire a repl acenent, not
interview ng the custodi an personally. In another case the |ead
custodi an participated in the interview process, together with
the principal and operations foreman. |In all cases the recomrenua-
tion received fromthe |lead custodians is given great weight.
Dstrict has a policy of evaluating its custodians on an annua

basi s (bi-annual for probationary enpl oyees).. Three people
participate in this evaluation: the |ead custodian and operations
foreman, who each fill out an evaluation form and the school

principal, who prepares a conposite evaluation relying largely on
the two other evaluations. Al three forns are sent to District.



The evaluations of the |lead custodian are given considerabl e wei ght

by the principals. This is because the |ead custodian has an
opportunity to make closer daily observations than the operations
foreman or principal. Such |ead custodian evaluations affect a
custodian's retention or pronotion and have been used as a basis for
the term nation of inconpetent enployees. Wen the evaluation form

i ndi cates "needs inprovenent” in a given category it is the |ead
custodian's responsibility to discuss the evaluation with the enpl oyee,
to fornulate a plan for inprovenent and, in serious cases, to
participate in joint conferences with the principal, operations

foreman, and the errant custodi an.
Finally, we note that on at |east one occasion an enpl oyee

organi zation has filed a grievance regarding a |ead custodian's
‘evaluation of a custodian. The lead custodian has no authority to
adj ust such formal grievances and in the particular matter referred
to, reevaluation took place pursuant to normal District policy but
after the enployee organization had talked to an assistant
superintendent concerning the matter.

" DI SCUSSI ON
A supervisory enployee is:

any enpl oyee, regardl ess of job description,
having authority in the interest of the

enpl oyer to hire, transfer, suspend, |ay
off, recall, pronote, discharge, assign,
reward, or discipline other enployees, or
the responsibility to assign work to and
direct them or to adjust their grievances,
or effectively recomrend such action, if,

in connection with the foregoing functions,
the exercise of such authority is not of a
nmerely routine or clerical nature, but
requires the use of independent judgnent.

12 o

It is clear that the |ead custodians here regularly performseveral
of the enunerated functions. They effectively recommend the hire,
pronotion and discipline of enployees. They independently direct
enpl oyees in the performance of their work, alter work assignments,

125ec.  3540.1(m.



and require corrections of faulty work to be made. The school
operations forenen al so appear to have the authority to perform
many of these functions but they are frequently involved in other
chores, absent, or working a different shift and are unavail abl e

to exercise their supervisory authority.13 Thus, the status of
school operations forenmen does not preclude a finding of supervisory
status as to |ead custodi ans, who have substanti al dai |y cont act

and interaction with the custodi ans. '

The Board has previously observed that in construing the
statutory definition of supervisor, recognition nmust be given to the
basic reality that in public school districts final decisions regard-
ing hiring, discipline, and salaries are traditionally reserved to

persons far renoved fromthe enpl oyee' s i medi at e supervision.14
Thus, the ability to indirectly but effectively effectuate these
changes in enploynent status is accorded great weight in the public
sector. In this sane vein, the EERA directs us to find that an
enpl oyee is a supervisor if he or she has the authority to eff
recommend the pronotion, discharge, or hiring of other enployees.

It is clear that District's |ead custodi ans have such authority.
Principals assign considerable weight to the opinions expressed

by lead custodians in the annual eval uation of other enpl oyees

and in the evaluations and recomrendati ons that acconpany the

13

These facts al one, of course, do not preclude a finding of
supervisory status. & . -San-D-ego—Lhified-School. District (2/18/77)
EERB Deci sion No. 8 and -Swestwater Union H gh. School District. (11/23/76)
EERB Decision No. 4. In SanQDego and EMeeLmaLEL we hel d that physica
presence was not a necessary prerequisite to a finding of supervisory
status. The building services supervisors and head custodians in
those cases were found to be statutory supervisors despite their
presence for only a brief part of the custodians' shift because
there was an effective communications systenwmhereb¥ daily direction
coul d be given to the custodi ans and the exercise of supervisory
authority was conplete. W do not at this tine express an opi ni on
as to the possible supervisory or managenent status of district's
school operations forenen.

14 _
Decision No. 4, at 13.
1°See sec. 3540.1(m.

gh.School Nistrict (11/23/76) EERB



hiring of new permanent custodians. 1In several instances principals
have acted, either favorably to hire or unfavorably to discipline
or fire, on the basis of the evaluations by lead custodians.
It would be difficult to find stronger indicia of supervisory
status than the ability to directly affect another's very employment
status. We note also that, in apparent recognition of the real
importance assigned to a lead custodian's employee evaluation, an
employee organization has filed a grievance regarding what it
considered to be an unfairly critical evaluation.

SEIU places heavy emphasis upon the fact that there would be
a supervisory ratio of one supervisor to two employees (one school
operations foreman and one lead custodian for every four custodians)
if lead custodians are classified as supervisors. Their argument
is not persuasive. We rely upon supervisory functions, not ratios,
in maﬁing our determination and the record demonstrates that lead
custodians possess several indicia of supervisory status. Accordingly,
we find them to be supervisors within the meaning of the EERA.

ORDER

The Public Employment Relations Board orders that:

(1) The motion to dismiss the exceptions filed by California
School Employees Association, Chapter 266 is dismissed.

(2) The position of principal's secretary and that of secretary
to the director of the continuation school are confidential within
the meaning of Government Code section 3540.1(c).

(3) The position of lead custodian is supervisory within the
meaning of Government Code section 3540.1 (m).

45?/ Jerilou Cossack Twohey, Member Harry GlUck, Chairperson

Raymond J. Gonzales, dissenting in part:

I dissent from the majority's conclusion that the secretaries
to the school principals and to the director of the continuation
school are confidential employees.

-10-



The definition set forth in Governnment Code section 3540.1(c)

states that:

"Confidential enployee" neans any enpl oyee who,

in the regular course of his duties, has access

to, or possesses information relating to, his

enpl oyer's enpl oyer-enpl oyee rel ati ons.
There is sone question on the facts of this case as to whether the
secretaries to the school principals and to the director of the
continuation school do, in the regular course of their duties, have
access to and possess information relating to the Canpbell Union
Hi gh School District's enpl oyer-enployee relations in both the areas
of negoti ations and enpl oyee grievances.

However, putting aside a discussion of these facts, further
inquiry is necessary based on the fundanental principles established
in Sierra Sands Unified School Eistrrctl """

Hi gh School Eistrict.z In Sierra Sands, the Board stated its policy
t hat :

the enpl oyer should be allowed a small nucl eus

of i1ndividuals who woul d assist the enployer in
t he devel opnent of the enployer's positions for
t he purpose of enpl oyer-enpl oyee rel ations.

In Centinela Valley, the Board further specified that:

the smal|l nucl eus concept contenplates that only

a small nunber of enployees necessary to the

enpl oyer to do the staff work needed to devel op

its positions shall be given access to confidential
information. Enployers cannot unnecessarily
distribute confidential information to |arge
nunbers of enployees and then claimthem as
confidential.

The small nucl eus concept is inportant because enpl oyees who
are designated confidential are denied representation rights under

1(10/ 14/ 76) EERB Decision No. 2.

2(8/ 7/ 78) PERB Decision No. 62.

-11-



Educati onal Enpl oynent Rel ations Act section 3540.1(j).% Therefore,
an enpl oyer should not be allowed to design its negotiations and
grievance processing systens in a way that unnecessarily designates
a | arge nunber of enployees as confidential.

In the present case, already stipulated as confidential are the
secretaries to the superintendent, assistant superintendent for
instruction, assistant superintendent for business services, director
of certificated personnel, and director of classified personnel. The
ni ne confidential enployees the mpgjority adds to these five gives the
District a total of 14 confidential classified enployees. This total
represents 4.5 percent of the total nunber of classified enployees in
the District and 12.8 percent of the enployees in the clerical,
techni cal and business services unit.

The majority decides that this |arge nunber of confidential
enpl oyees does not violate the small nucl eus concept and deci des that
the District need not change its negotiations system Thus the
majority sacrifices the secretaries' right to representati on under
the EERA to the enployer's ability to design its negotiations system
in any way it desires. This is both unfair to the enployees and a
nockery of good faith on the part of the enployer.

| cannot support this. | believe this enployer has involved nore
enpl oyees than are necessary to do the staff work needed on
confidential matters. The nunber of confidential enployees is so
excessive that the District should be required to revise its
negoti ations system as well as its grievance processing systemif
necessary. Il will not coment as to what changes will be required,
but | eave such changes to the District's determ nation.

“Covernnment Code section 3540.1(j) states:

"Public school enployee"” or "enployee" neans any
person enployed by any public school enployer
except persons el ected by popul ar vote, persons
appoi nted by the Governor of this state,
managenent enpl oyees, and confi dential enpl oyees..
(Enphasi s added.)

-12-



I note that the dictionary definition of
"known only

Additionally,
"confidential" which is pertinent to this case reads

to a limited few.“4 Under this definition, none of the secretaries

could be designated confidential.
confidential employees that any information concerning negotiations

There are so many so-called

would likely be public knowledge.
The small nucleus concept in fact protects the District. The

smaller the number of employees who know confidential information,

the less likely it will be made public prematurely.

For the foregoing reasons, I find the secretaries to the

school principals and to the director of the continuation school

are not confidential employees.

- F 3

/ r 4
Raymond J. Gonzales, Member

‘Webster's Third New International Dictionary, Unabridged (1976) page 476,
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STATE OF CALI FORNI A

EDUCATI ONAL EMPLOYMENT RELATI ONS BQARD

SERVI CE EMPLOYEES | NTERNATI ONAL
UNI ON, LOCAL 715,
Enpl oyee Organi zati on.

In the matter of: )
)
CAMPBELL UNI ON HI GH SCHOOL DI STRI CT, )
Enpl oyer, )
)
- and - )
)

CALI FORNI A SCHOOL EMPLOYEES ASSCCI A- ) CASE No. SF-UC 21
TI ON, . )
Enpl oyee Organi zati on, )
)
- and - )
)
)
)
)
)

Appearances: Daniel C. Cassidy, Attorney (Paterson and Taggart) for
Canpbel | Union High School District; Harry Jaramllo for California Schoo
Enpl oyees Associ ation; John Tanner for Service Enployees Internationa

Uni on, Local 715.

Before CGerald A Becker, Hearing Oficer.

PROCEDURAL HI STORY

The parties hereto entered into a consent election agreenent for
elections in tw classified enployee units: an operational support unit,.
and a clerical, fechnical, and business services unit. The parties further
agreed that the issues of whether |ead cUstodians are supervisory or in
the former unit, and whether principals' secretaries are confidential or
in the latter unit, would be determined in the instant unit clarification
proceedi ng pursuant to EERB Regul ation 33260.l

The el ections were held on April 28, 1977. Service Enpl oyees
I nternational Union, Local 715 (hereinafter "SEIU') was certified as
exclusive representative of the operational support unit and California

School Enpl oyees Associ ation, Chapter 266 (hereinafter "CSEA") was certified

lC‘alif. Admin. Code, Title 8, Section 33260
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as exclusive representative of the clerical, technical and business
services unit .

The hearing in this matter was held on May 2, 1977 at the
of fices of the Canpbell Union High School District (hereinafter "District")
in San Jose, California. At the start of the hearing, SEIU requested |eave
to amend the petition for unit clarification to include the positions of
cafeteria manager and school operations; foreman, both of which the District
desi gnat ed managenent. SEIU clained that the positions are supervisory.
The requested anmendnent was denied on two grounds. First, under EERB Reso-
lution 6, there was no showing of a change in circunstances since the opera-
tions support unit was first determined. Second, even if the two positions
in fact are supervisory, they would not be included in the unit represented
by SEIU and thus the issues were inappropriate in a unit clarification pro-

ceedi ng under EERB Regul ation 33260, supra

The parties stipulated that the average daily attendance in the

District is approxinmately 14,000 in eight high schools and one continuation

hi gh school
| SSUES
1. Is the position of |ead custodian supervisory within the

nmeani ng of CGovernnent Code 83540.1(m) or included in the operationa
support wunit?

2. Are the positions of principal's secretary and secretary
to the director of the continuation school confidential within the nean-
ing of Governnment Code 83540.1(c) or included in the clerical

techni cal and business service unit?



DI SCUSSI ON_AND CONCLUSI ONS  CF LAW

A Lead Cust odi an

There is one school operations foreman and one |ead custodi an
at each of the District's schools. The lead custodian has a night crew of
four custodians and is responsible for custodial activities at his canpus
from3:30 p.m wuntil nidnight. The lead custodian reports directly to the
school operations foreman who works the day shift.

CGovernnent Code 83540.1(nm) defines supervisory enpl oyee as:

any enpl oyee, regardless of job description, having
authority in the interest of the enployer to hire,

transfer, suspend, lay off, recall, pronote, discharge,
assign, reward, or discipline other enployees, or the
responsibility to assign work to and direct them or

to adjust their grievances, or effectively recomrend

such action, if, in connection with the foregoing functions,
the exercise of such authority is not of a nerely routine

or clerical nature, but requires the use of independent

j udgnent . "

This section is witten in the disjunctive, therefore, the
possession of any one of the enunerated duties or the effective power to
recommend such . action, if requiring independent judgnment, is sufficient
to nmake an enpl oyee a supervisor within the neqning of 83540.1(m. ~

The District argues that the lead custodians are supervisors
wi thin the nmeaning of Governnent Code 83540.1(nm). The |ead custodians,
it contends, are actively involved in hiring new enpl oyees, periodically

conpl ete perfornmance eval uations of enployees in their crew and direct and

2 Sweet wat er _Uni on Hi gh School District, EERB Decision No. 4, Novenber 23,
1976; San Diego Unified School District, EERB Decision No. 8, February
8, 1977; Gakland Unified School District, EERB Decision No. 15, March
28, 1977; Los Rios Community College District, EERB Decision No. 18,
June 9, 1977.




assign the work of the night custodians. SEIU clainms that the |ead
custodi ans are not supervisors.

For the reasons which follow, it is found that the |ead
cust odi ans are supervisors within the neaning of 83540.1(m.

The lead custodian directs and assigns the work of the night
custodial crew. Each school is divided into work areas. It is the |ead
custodian's responsibility to assign each nenber of his crew a particular
wor k area. \Whenever a special evening event occurs, the lead custodian
makes the necessary adjustments in work assignnents. Although at tinmes
he consults with the school operations forenman before maki ng changes, this
is a matter of courtesy and not required. The lead custodian al so has
the authority to decide at what tine his creww |l break for coffee and
di nner.

Whenever there are special activities on the weekend, the |ead
custodian is responsible for assigning the overtinme work. The |ead custodian
has authority to determ ne which menber of his creww ||l have the opportunity
to work overtine.

The lead custodian regularly inspects his crew nenbers' work,
and has required themto correct inproperly perforned work. Furt her nore,
if a teacher has a conplaint about the cleaning of his classroom the teacher
talks to the school principal. The principal relays the conplaint to the
| ead custodian who in turn talks to the assigned night custodian and sees
that the problemis corrected. "... The authority to regularly inspect
the work of others and to direct others to correct inproperly perforned
wor k constitutes responsible direction of other enployees in the performance

of their work." Sweetwater, supra,at 15
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The | ead custodian.nakes effective recommendations to the
school” principal regarding the hiring of new enpl oyees. The parties
stipulated that vacancies in the night custodian classification usually
are not filled fromoutside the District. Rather, the replacenent "is chosen
froma pool of substitute custodians. Several substitutes each work for a
few days. Then the lead custodian recomrends to the principal which of
t he subétitutes should be hired on a full-tine basis. The principal at
Del Mar Hi gh School stated that in the two previous years he had hired
two custodians fromthe substitute pool. He did not interview either
candi date, but instead relied on the recommendation of the |ead custodi an.
In both instances the individual hired was the one reconmended by the |ead
cust odi an.

The |ead custodi an prepares perfornmance eval uati ons of the
ni ght custodians on his crew. Two performance evaluations are conpleted

annual |y for each nenber of the night crew. one by the lead custodian, the

ot her by the school operations foreman. The |ead custodi an bases his eval -
uation on actual on-the-site observations of the enployees in his crew.

The school operations forenman bases his evaluation on nore limted observations
made during the sumrer nonths when all custodians work during the day.

The school principal receives the two evaluations. |If there is a w de

di screpancy, the principal discusses the evaluations with both the foreman
and lead custodian, and tries to reach a consensus. In any event, the
principal then prepares and signs a conposite evaluation summary based on

the two performance eval uations.

Performance evaluations are utilized by the District in making

personnel decisions that relate to the criteria set forth in 83540.1(m .



A poor evaluation nay prevent an enployee from obtaining an increnenta
pay i ncrease. AIsof'it is the District's policy not to grant pernanent
status to probationary enployees who receive unsatisfactory eval uations.
On at |east one occasion, a probationary night custodian at Bl ackford
Hi gh School was terminated after a series of |ow perfornance eval uations
by the lead custodian. Wile the |ead custodian's evaluations did not
specifically recommend dism ssal of the enployee, the principal relied
on the unsatisfactory evaluations by the lead custodian in deciding to
recpnnend the enployee's termination. Thus, on at |east one occasion, a
| ead custodi an, through the perfornmance eval uation, had direct and subs-
tantial input in the discharge of an.enployee. The inportance of the |ead
custodian's eval uations in personnel decisions is further underlined by
the fact that SEIU filed a grievance to renpbve an unsatisfactory eval uation
froma night custodian's personnel file

It is found that the position of |ead custodian is supervisory
within the neaning of Governnent Code 83540.1(m). Through the performance
eval uation process he has substantial input in rewarding and firing enpl oyees..
He directs and assigns work to his crew. Finally, he makes effective re-
comrendati ons on hiring new enpl oyees.

B. Principal's Secretary

Governnent Code 83540.1(c) defines a confidential enployee as:

"... any enployee who, in the regular course of
his duties, has access to, or possesses information
relating to, his enployer's enployer-enpl oyee rel ations."

3
In Sierra Sands Unified School District, at 2, the Board

stated that:

3 EERB Decision No. 2, Cctober 4 , 1976.
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"(T)he enployer should be allowed a small nucl eus of
i ndi vi dual s who woul d assist the enployer in the de-
vel opment of the enployer's positions for the purposes
of enpl oyer-enpl oyee relations. It is further assumed
that this nucleus of individuals would be required to
keep confidential those matters that if nade public
prematurely mght jeopardize the enployer's ability
to negotiate with enpl oyees froman equal posture."

In Frenont Unified School District, 4 at 11, the Board stated

that enpl oyer-enpl oyee relations at least include negotiations and the
processi ng of enpl oyee grievances.
In the present case, principals and their site managenent
teams5 are actively involved in the negotiations process. Although they
do not actually negotiate, principals participate in establishing negotiation
priorities and nodel negotiation outconmes (the desired end results of negotiations
fromthe District's point of view) and in reconmending District negotiation
positions and strategies. The stated purpose of involving principals in the
negotiati on process is to give the District input on the effect of possible
negoti ati on outcones on the individual schools' operations.
This participation occurs in essentially three ways. First,
all enpl oyee organi zations' proposals are sent to the individual schools
to be critiqued by the principal and his staff. Their respective reconmen-
dations for the District's response are sent back to the District for for-
mul ati on of a consensus docunent which is again reviewed by the |ocal schools
and eventually presented to the governing board for consideration as its
initial counter-propbsal. Thereafter, once actual negotiations conmence,
proposed District negotiations positions and strategies, along with the

curmul ative inputs fromother schools on these itens, will be sent back and

‘EERB Deci si on No. 6, Decenber 16, 1976

The managenent teans include the vice-principal, the director of activities,
two deans, and usually four counselors. All are designated managenent

by the District. In this opinion, "school principal" includes the director
of the continuation school.



forth between the District and the schools for review and rewiting unti
a consensus position is reached.

The second method of involving the principals is that they and

their staffs review nodel negotiation outcones for the effect on their
school s' operations. Draft nodel outcones are initially formulated by
the director of certificated personnel based on the organization's
initial proposal, the D_strict‘s count er proposal , and what he perceives
to be the organi zation's negotiations objectives. The drafts then are
sent to the principals for reviewwth their nmanagenent staffs. Depending
upon the recommendations made at the school |evel, the draft nodel out-
comes are rewitten. Finally, principals and their staffs assist in
drafting contract |anguage to inplenent the finalized nodel outcones.
Third, essentially the sane back and forth process will be
used "to establish the District's negotiations priorities and to determ ne-
whi ch nmodel outcones will be enphasized in negotiations. These priorities
are part of the District's strategy to effectuate its nodel outcones.
Two school principals testified as to their secretaries'
i nvol verrent in these processes. The District and CSEA stipulated that,
if called, the testinmony of three other principals would be substantially
the sane.
The principal of Canpbell Hi gh School testified that at his
school, his managenent teamneets to discuss negotiations priorities,
revi ew organi zati on proposals and suggest counterproposals and
negotiations strategies. H's school's input has been reflected in the
District's negotiations proposals or positions. The principal's secretary

sits in onall these neetings and takes minutes. The secretary is



respdnsible for all materials and correspondence passing between the
managenent teamand the District. This includes receipt and dissem na-
tion to team nenbers of negotiations materials received fromthe District
(i ncluding nodel outcones, the cumnul ative negotiations strategies, posi-
tions and priorities and the input thereon fromother schools) typing up the
principal's conposite of the team nmenbers' input and sending it to the
District, and maintaining a confidential file for negotiation materials.
The principal of Wstnmont H gh School testified simlarly.
He added that his secretary performed sinilar duties under the Wnton Act
and that he estimated that these duties concerning negotiations take up
to approxi mately 25 percent of his secretary's tine.
In addition, the two principals' secretaries are involved in
enpl oyee grievances. Both principals testified that their secretaries
are privy to strategy discussions involved in the processing of grievances

at the school |evel

Thus, principals' secretaries assist the District in the devel opnent
of its negotiations positions. They also have access to negotiations
strategies, positions and priorities, as well as the District's npdel
negoti ati ons outcones, which if made public prematurely might jeopardize

the District's negotiations posture. See Sierra Sands Unified Schoo

District., supra, Note 3, quoted above at p. 6 and 7. This especially is true

in the case of the nodel outcones which if known to the exclusive repre-
sentative, would severely restrict the District's negotiating ability
at the table.

Since the principals' secretaries have access to confidenti al
information regardi ng enpl oyer-enpl oyee relations in the regular course

of their duties, the sole renamining question is whether the consequent

@Repealed, former Ed. Code 813080, et seq.
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nunber of confidential enployees is so large as to violate the principle

that only a "small nucl eus" of confidential enployees is pernitted

In addition to the nineprincipal's secretaries in issue in this

proceedi ng, five other positions, making a total of 14, are designated
confidential: the superintendent's secretary,and the secretaries to the
assi stant superintendents for instruction and for business services, and
.the secretaries to the directors of certificated and classified personnel.
Fourteen confidential positions constitute nore than 12 percent of the
clerical, technical, and business services unit and approxi nately
4 percent of the total nunber of classified enployees.

Although 14 is a fairly large nunber of confidential enployees
for a district of this size, the hearing officer does not believe
that it is so excessive in this case as to require, in effect, a drastic
revision by the District of its negotiations procedures. Factoring the
i nput fromindividual schools in the District into the process surely is
an accept abl e negotiations techniqUe. Even if similar input could be
obt ai ned wi t hout involving the principals' secretaries, the District's
present procedure certainly is reasonably calculated to acconplish this end.
Accordi ngly, since principals' secretaries have access to confidentia
information, they are found to be confidential enployees within the
meani ng of Government Code 83540.1 (c).

PROPOCSED CRDER

It is the proposed decision that:

1. The position of lead custodian is supervisory within the
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meaning of Government Code §3540.1 (m) ;

2. The positions of principal's secretary and secretary to the
director of the continuation school are confidential within the meaning of
Government Code §3540.1 (c).

The parties have seven calendar days from receipt of this
proposed decision in which to file exceptions in accordance with EERB
Regulation 33380. If no party files timely exceptions, this proposed
decision will be a final order on October 20, 197? and a notice of decision

will issue from the Board.

Dated: October 8, 1977

GERALD A. BECKER
Hearing Officer





