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DECI SI ON
The Amador Valley Secondary Educators Association

(hereafter Association) appeals the dism ssal by a hearing

officer for the Public Enploynent Relations Board (hereafter

PERB or Board) of its unfair practice charge against the Amador

Val | ey Joint Union Hgh School District (hereafter District).
FACTS

Since the charge was dism ssed without a hearing on the

merits, the facts alleged therein are deened true for the

purpose of this appeal A

'San Juan Unified School District (3/10/77) EERB Deci sion
No. 12.




The Association was certified as the exclusive
representative of a unit of certificated enployees in
April 1976. After the opening of negotiations, the D strict on
July 19, 1976, wunilaterally froze certain certificated
enpl oyees' salaries. These were so-called colum and step
i ncreases, based on acquisition of additional education and
éxperience, bonuses for the attai nment of masters degrees and
| ongevity pay increnents. The Association alleges that this
action was taken to decrease anticipated enpl oyee incone and

put pressure on the enployee bargaining conmttee.

On Decenber 10, 1976, the District, through the
superintendent, wote each enployee in the unit incorrectly
stating that the District had accepted the Association's
proposal s even though the superintendent knew this statenent to
be untrue.

On Decenber 17, 1976, imediately prior to the Christmas
vacation recess, the District again wote to each enployee in
the unit setting forth what purported to be the District's
proposals to the Association. On January 4, 1977, inmmediately
upon return from the vacation period, the Association
representatives net wth the District representatives and
accepted the proposals as set forth in the District's
Decenber 17th letter to the enployees. Thereupon, the District
"rei nstated" proposals it nade on Decenber 13, 1976, and
"withdrew' the proposals ostensibly presented in its letter of

Decenber 17.



On January 14, 1977, the Association filed the instant
unfair practice charge.

Negoti ati ons between the parties neverthel ess continued and
on April 26, 1977, agreenent was finally reached. The witten
agreenent included the followng two pertinent provisions:

V. SALARI ES

C. Al personnel covered under this
agreenent are to be placed on the
appropriate current salary schedul e
according to provisions in effect at the
time of placenent, their training,
experience and |length of service.

D. Enpl oyees shall be paid in accordance
with their placenent on the District's
sal ary schedul e.

Xl 1. COVPLETI ON OF AGREEMENT

A.  This docunent conprises the entire
AGREEMENT between the District and the
Association on the matters within the |awf ul
scope of negotiation. D strict shall have
no further obligation to nmeet and negoti ate,
during the termof this Agreenent, on any
subj ect whether or not said subject is
covered by this Agreenent, even though such
subj ect was not known nor considered at the
time of the negotiations leading to the
execution of this Agreenent.

At sone tinme after July 19, 1976, the Association filed an
action in the Superior Court to conpel paynent of the withheld
salary increases. Followng a decision favorable to the
Associ ation, the D strict nade retroactive restoration of the
wi t hhel d increases.

The hearing officer opened the unfair practice hearing on
August 2, 1977, at which tine he indicated that he intended to

dismss the charge as noot and would take evidence only on that



speci fic question. Followng the taking of testinony, the
hearing officer did dismss the charge. |In essence, the
proposed deci sion reasoned as foll ows:
1. In reaching agreenent on April 27, the parties reached
a settlenent on the wage issue. They "surpassed any
obstacl es which may have inhibited such agreenment.” An
unfair practice charge is moot, the recomended deci sion
continues, where there is "a clear settlenent of the issues
enbodied in an agreenent reached by the parties."” For that
reason, the issue of the w thheld wages was deened noot by
the hearing officer.2
2. The same agreenment rendered the District's
comruni cations to the enpl oyees a noot issue since such
conduct "no longer is relevant.”
3. The Association's fear that the District's conduct may
be repeated in the future is "too speculative" a basis upon
which to grant relief.
4. In any event, PERB could acconplish nothing nore by
order than the parties have acconplished by thensel ves.

DI SCUSSI ON

The hearing officer has m sunderstood the nature of the
al l egations contained in the unfair practice charge. Both

al l egations assert violations of the Educational Enploynent

2The hearing officer reasoned that the absence of a
reference in the agreenent to the retroactive pay increase and
the "zipper clause" constituted settlenment of the issue in
di spute.



Rel ati ons Act (hereafter EERA)3 in that the District engaged
in unlawful conduct during collective negotiations. The first
allegation clains that the District negotiated in bad faith by
unilaterally w thhol ding due and ow ng salary increases in
order to inproperly pressure the enpl oyee negotiating
commttee. The second allegation alleges m srepresentations by
“the District in direct comrunications with the enpl oyees,
inpliedly to discredit the Association with the enpl oyees by
meking it appear that the enployee commttee was reneging on
its proposals to the District, and, by falsifying its own
offers to the enployees, naking it appear that the commttee
was not accepting reasonable offers.

Moot ness. A case in controversy becones noot when the
essential nature of the conplaint is |ost because of sone
supersedi ng act or acts of the parties.4 Mere di scontinuance
of wongful conduct does not ordinarily end the underlying
controversy. There nust be evidence that the party acting
wrongfully has lost its power to renew its conduct. > In
cases clarifying parties' rights and obligations under a new

law, the public interest is served by deciding the underlying

i ssue.® \here a public enployee was denied the right to take

3Governnment Code section 3540 et seq.

*“Wtkin, California Procedure (2nd ed. 1972)
pp 4010 - 4428.

°Pittenger v. Honme Savings & Loan Assoc. (1958) 166
Cal . App. 2d 32

®United States v. W T. Grant Co. (1953) 345 U.S. 629,




a civil service exam nation, filed an action in mandanus, was
given tentative permssion to take the test and failed that
test, a notion to dismss the mandanus action was denied. The
underlying legal issue was the right of the enployee to take
the exam nation. This issue was not nooted by the fact that he

had taken and failed the exam7

If any material question
remains to be answered, the case is not noot and an appeal wll

not be di sm ssed.

Whenever the judgment, if left unreversed,
will preclude the party against whomit is
rendered as to a fact vital to his
rights...it cannot be said that there is
left before the appellate court but a noot
guestion, even though on account of changed
conditions the relief originally sought by
appel l ant cannot be granted...®

The question in this case, therefore, is whether the
underlying issues of alleged unlawful conduct survived the
retroactive increase or the execution of the negotiated
agr eenent .

The agreenent as a settlenent. The negotiated agreenent

was prospective. That is to say, it included a salary
provision to be effective for the ensuing termof that newy
executed agreenent. Its silence on the question of the salary
i ncreases which had been withheld by the District is explained
by the fact that the Association had already recovered that

claimin its Superior Court action. As the hearing officer

"Terry v. CGivil Service Comm (1952) 108 Cal.App.2d 861.

®Hart ke v. Abbott (1930) 106 Cal . App. 388.




hi nsel f acknow edged in the footnote to his proposed dism ssal
order:

This concession by the Association is not

surprising in light of the previous Superior

Court Decision invalidating the previous

salary freeze.

VWhile the use of the term "concession” in reference to the
fact that no retroactive salary provision existed in the
agreenent is baffling, it is evident that there was no need for
reference to the retroactive increases in the agreenent since
those had al ready been recovered pursuant to court order.

Beyond that, however, the salary settlenent in court, based
on an enpl oynent contract obligation was just that and nothing
nor e. It did not refer to or inpliedly settle a charge that
the District had acted unlawfully by taking unilateral action
on a negotiable matter. The nonetary effect of that action was
renedied by the court order, but that order did not deal with
the nature of the District's conduct which was a matter not in
issue in the civil suit.

Nor does the "zipper clause" bar the processing of the
unfair charge. That clause nérely seeks to define the
limtations on the District's future obligation to engage in
collective negotiations during the contract term It is
totally irrelevant, therefore, to the issue at hand which is
the behavior of the District in the course of previous
negotiations with the Association.

It is apparently the hearing officer's view that the

District's comunications to the enpl oyees, which could have



i nhi bited negotiations, were rendered irrelevant by the
ultinmate reaching of an agreement. This train of thought is
difficult to follow It is not clear whether the rationale is
that conduct is unlawful only if it proves to be ultimtely
successful or that a charging party is required to forego
conti nued negotiations pending the processing of an unfair
practice charge, thus incidentally assuring that such conduct
will actually inhibit negotiations. At any rate we do not find
the conclusion of negotiations to have exonerated any unl awf ul
conduct which may have occurred during the course of
negoti ati ons.

Waiver. \While the termis not used therein, the proposed
deci sion seens to indicate that the Association waived its
statutory rights by the execution of the collective agreenent,
even though that agreenent is silent on the issues raised in

the unfair charge. Wiiver is frequently raised as a defense
g

agai nst a charge of unilateral action. But generally,
wai ver nmuigh be established by clear and unm stakabl e

| anguage, and pajjicularly where waiver of a statutory
right is asserted. Thus, even a zipper clause does not,

al one, constitute a clear and unm stakable waiver as to a

Morris, The Devel oping Labor Law (1971) p. 332 et seq

1°NLRB v. Perkins Machine Co. (1st Cir. 1964) 326 F.2d
488 [55 LRRM 2204].

1lrimkin Roller Bearing v. NLRB (6th Cir. 1963) 325 F.2d
746 [54 LRRM 2785].




specific item12 Surely, silence does not constitute clear

and unm st akabl e wai ver.

PERB's role in this proceeding. Finally, the hearing

officer indicates that PERB can acconplish no nore than the
parti es have acconplished for thenselves. Wat the parties
have not acconplished is clarification of their nutual |ega
rights and obligations under EERA PERB can certainly do that
and shoul d. If violations of EERA are eventually proven to
have occurred in this case, the Board can issue an appropriate
remedi al order. The hearing officer's view that the
Association's fear that future repetitions of the District's
al l egedly unlawful conduct will occur is "too specul ative" a
basis for relief, may be of small confort to the Association
if, indeed, its rights have already been infringed and the
District is neither so infornmed nor gi ven appropriate direction

by this Board as to its future conduct.

12New York Mrror (1965) 151 NLRB 834 [58 LRRM 1465].




ORDER

On the foregoing decision and the entire record in this
case, the Public Employment Relations Board ORDERS that:

The proposed order dismissing the unfair practice charge
filed by the Amador Valley Educators Association against the
Amador Valley Joint Union High School District 1is reversed.

The said unfair practice charge is remanded to the general

counsel for a hearing on its merits.

By.:/_ Harry_ Gluck, (i'hairperson Ra_yn_lond  J. Gonzales Membeft

-

Jerilou Cossack Twohey, Member
r
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'PROCEDURAL HI STORY - Y
'The Amador Val | ey Secondar.y ‘Educat ors Associ ati on (Assoéi.ati oh)

filed an unfair practice charge against the Amador Valley Joint
Uni on H gh School District (Dstrict) on January 14, 1977. The
| Associ ation alleged in its charge that during negotiations the
District unilaterally froze enpl oyee salaries. The Association
further alleged that the District negotiated in bad faith "by
di rect communi cations to nenbers of the Bargaining Unit."

In its Answer, the Distriét deni ed the charges.

A formal hearing on the unfair practice charge was schedul ed

on August 2, 1977. On notion of the hearing officer it was

indicated that the charge would be dism ssed as nmoot in view of

the fact that the parties had entered into a collective negotiations



agreenent. Evidence was taken solely on the question of the
noot ness of the charge.

FI NDI NGS _OF FACT

On April 26, 1977 the parties entered into a collective
negoti ati ons agreenment covering matters within the scope of
negoti ati on.

The termof the agreenent is fromApril 26, 1977 unti
June 30, 1978. It contains the follow ng pertinent cl auses:

V. SALARI ES

B e

C. Al personnel covered under this agreenent
are to be placed on the appropriate current
sal ary schedul e according to provisions in
effect at the time of placenent, their train-
i ng, experience and |length of service.

D. Enployees shall be paid in accordance with their
pl acenent on the District's salary schedul e.

* x Tk %

Xl | .. COVPLETI ON OF AGREEMENT

A.  This docunent conprises the entire AGREEMENT bet ween
the District and the Association on the matters wth-

in the lawful scope of negotiation. D strict shall have
no further obligation to neet and negotiate, during the

termof this Agreenent, on any subject whether or not
sai d subject is covered by this Agreenent, even though
such subject was not known nor considered at the tine
of the negotiations leading to the execution of this
Agr eenment .

David A. Wolwrth, president of the Association at the tinme the

unfair practice charge was filed, testified that the |eadership

of the Association.believed ratification of the agreenment would

not affect the unfair charge. However, the Association nmade no

express reservation of any legal rights related to the charge at

the tine the agreement was signed.



M. Wolworth further testified that the Association fears the
District will continue to comunicate directly with nenbers of the
unit during future negotiations.

The Associ ation brought suit in Al aneda County Superior Court
over the frozen salary increnents and obtained a decision in its
favor. The District then retroactively paid the previously frozen

1

salary increnments.

| SSUE

Does the signing of the collective negotiations agreenment by
the parties subsequent to filing an unfair practice charge alleg-
ing unilateral action and bad faith negotiating on the part of
the enpl oyer, render the charge noot?

CONCLUSI ONS CF LAW

The parties to this proceedi ng have executed an agreenent
purporting to cover all matters within the scope of representa-
tion. In reaching this agreenment the parties apparently have
negoti ated and reached a settl enent regardi ng wages. The exi s-
tence of the signed agreenent indicates that the parties have
surpassed any obstacles which may have inhibited reaching such
agr eenent .

The National Labor Relations Board has held uhfair | abor
practi ce charges noot where there has been a clear settlenent
of the issues enbodied in an agreenment between the parties.

Raybest os- Manhattan, Inc., 168 NLRB 396, 405-406, 67 LRRM

1
This paynment did not include interest.



1012 (1967); Puerto R can American Sugar Refinery, 136 NLRB 428,

49 LRRM 1811(1962).

Here, the parties settled their differences regardi ng wages
for the 1976-77 and 1977-78 school years. Although the :agree-
ment provides for a salary increase only fromApril 26, 1977
onward, absent evidence to the contrary it nust be presuned that
the lack of a provision for retroactive salary is a result of the
mut ual concessions and conprom ses which are the heart of the
col l ective negoti ations process.2 See Medical Manors Inc. (1973)
201 NLRB 188, 192, 82 LRRM 1222.

The Associ ation, by the agreenent, has traded certain rights

i n exchange for others. NLRB v. Auto Crane Co. (10th Cir. 1976)

536 F.2d 310,92 LRRM 2363. Despite its belief that there would
be no effect on the unfair practice charge, there is no evidence
that the Associ ati on made an express reservation of its |egal
rights regarding fhe unfair praﬁtibe charge at the time of the
agreenent. As to wages, therefore, the issue is nooted by the
parties' agreenent.

The second all egation by the Association is that the District
comuni cated directly with nenbers of the negotiating unit during
negotiations. Even if true, the parties subsequently reached a
mut ual agreedent, and any conduct on the District's part which
coul d have inhibited such nmutual agreenent no longer is relevant.
Therefore, this allegation also is noot. The Association's fear

of simlar behavior by the District in future negotiations is too

2

This concession by the Association is not surprising in light of
the previous Superior Court decision invalidating the previous
salary freeze.



speculative a basis upon which to grant relief since the
negotiations presently at issue have been successfully concluded.
California Administrative Code, Title 8, Section 35001 provides

that:

It is the policy of the Board to encourage
.parties to resolve among themselves any
unfair practice disputes provided such re-
solution is not inconsistent with the
purposes and policies of the Act.
In the present case no order of the Board could now accomplish
more than the parties already have accomplished on their own.
Under these circumstances, the hearing officer finds that
no iésueS-are presented the resolution of which would further
the policies of the EERA., and therefore concludes that the issues
in the present unfair practice charge are moot. |
RECOMMENDED ORDER
It is the Recommended Decision based on the foregoing findings
of fact, conclusions of law, and the entire record in this case
that the instant charge be dismissed.
Pursuant to California Administrative Code, Title 8, 35029,
this Recommended Decision and Order shall become final on
November 2, 1977 unless a party files a timely statement of

exceptions. See California Administrative Code, Title 8,

Section 35030.
Dated October 21, 1977.

GERALD A. BECKER
Hearing Officer





