STATE OF CALI FORNI A

DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

MUROC EDUCATI ON ASSCCI ATI ON, CTA/ NEA, )
Charging Party, ))
_ ) PERB Deci si on No. 80
V. )
) LA- CE- 42

MUROC UNI FI ED SCHOOL DI STRI CT, )
)

Respondent . ) Decenber 15, 1978
)

Appearances: Charles R Custafson, Attorney for the
Mur oc Educati on Associ ation, CTA/NEA; John L. Bukey, Attorney
(Biddle, Walters & Bukey) for Miuroc Unified School District.

Bef ore G uck, Chairperson; Cossack Twohey and Gonzal es, Menbers.
CPI NI ON
On Novenmber 17, 1976, the Miuroc Education Associ ati on,

CTA/ NEA (hereafter Association) filed an unfair practice charge
against the Muroc Unified School District (hereafter District)
contending that the District had violated sections 3543.5 and
3543.1(c)! of the Educational Enployment Relations Act?
(hereafter EERA). The charge rests on the District's alleged
refusal to provide released tinme for nore than four Association

negotiators thus allegedly denying rights guaranteed to

lthe Association charged only violation of sections
3541.3(c) and 3543.5. W have construed the charge as all eging
violation of section 3543.5(b) by denying rights guaranteed in
section 3543.1(c), and violation of section 3543.5(c) by
refusing to negotiate in good faith.

2The EERA is codified at sections 3540 et seq. of the
Governnent Code. Al statutory citations are to the
Gover nnment Code unl ess otherw se specified.



enpl oyee organi zations. The charge al so rests upon the
District's alleged refusals to negotiate in the presence of an
operating tape recorder, delays of neetings, attenpts to limt
the nunber of Association negotiators, frequent changes of
negotiators, withdrawal of tentative agreenents, conditioning
of negotiations, and comuni cations with enpl oyees. These
acts, the Association alleges, anmount to a course of conduct
constituting a refusal to negotiate in good faith. The hearing
of ficer issued a recommended decision on Novenber 2, 1977,
dism ssing the charges. The Association took tinmely exception
to the recommended decision in its entirety. W sustain the
findings and conclusions of the recommended decision to the

extent consistent with this decision.

EACTS

The District has nine schools grouped into seven building
units. Five of these units are clustered on Edwards Air Force
Base. The certificated staff nunber 165 living as nuch as 100
mles apart.

On June 15, 1976, prior to recognition, the Association
presented its proposed contract to the District. The D strict
voluntarily recogni zed the Associ ation on Septenber 29, 1976,
and on Cbtdber 5, 1976. The counterproposal was one page in
| ength proposing no change on District policies except for a
managenent rights clause, salary and benefits clause, and that
the contract be for three years. The negotiators for the

parties nmet for the first tinme on Cctober 15, 1976.



Representing the District was Robert Latchaw of the
California School Boards Association (CSBA) along with the
Assi stant Superintendent of the District and the D strict
Busi ness Manager. Present for the Association on released tine
were M. Paul Ogl esby, Head Negotiator, Sir Lisle Babcock,
Associ ation President, M. Ceorge Lewis, M. Ken Kerr,
M. Roland Ford, Ms. Madelyn McNeil and Ms. Marge Nel son. At
the beginning of the session the Association turned on a tape
recorder and it remained on throughout.

The District's negotiator presented proposed ground rules
as follows:

GROUND RULES FOR NEGOTI ATl ONS

Ground rules for negotiations between

MJUROC EDUCATI ON ASSCCI ATION and the

MJUROC UNI FI ED SCHOOL DI STRI CT:

1. The district and association will each
be permtted three (3) at the table
negotiators for the duration of
contract negotiations.

2. Neither side will issue press rel eases
until settlenent is reached or inpasse
is declared and the E.E. R B. concurs.

3. The district wll allow a reasonable
amount of release time wthout |oss of
pay for three (3) teachers for the

pur poses of attendi ng negoti ations.

4. The district and associati on may



provide their own secretarial

assi stance for note taking purposes but

in no event will tape recordings be
al | oned.
5. Contract will be divided into nonetary

and non-nonetary itens. Settlenent

wi Il be reached on non-nonetary itens

prior to negotiating nonetary itens.
The Association desired released tine for seven negotiators and
desired to tape record the sessions. The Association requested
rel eased tinme for seven negotiators so that each of the seven
school units would have a representative at the table. The
Associ ation also notes that the Certificated Enpl oyee Counci
(CEQ under the anfon Act ® contained nine nenbers. Each
menber of the original Association team r represented the unit he
or she worked at except for M. Kerr who worked at
Branch School (represented by Ms. McNeil), but who represented
the Forbes Avenue School. Prior to the hearing Qgl eshy
resigned fromthe negotiating team and was replaced by a person
al so working at Branch School. The Association has also
di vided areas of expertise anong the various nenbers of the
team The Association testified that should a nenber not
attend a negotiating session, negotiations could not proceed in

that person's area of expertise. However, the Association team

3The Wnton Act, former Educati on Code sections 13080
et _seq., was repealed effective July 1, 1976, by the EERA



has two primary spokespersons; the other nenbers speak only
occasionally. The Association testified that its primary
reason for wishing to tape record sessions was that they could
not afford a secretary. Both parties had tape recorded neet
and confer sessions under the Wnton Act and the District had
never objected to that practice.

Negoti ati ons proceeded with the District noving fromits
initial proposal of released tinme for three negotiators to
rel eased tinme for four negotiators but no Iimt on the nunber
of Association negotiators, and the Association noving to a
proposal for released tinme for five negotiators, but there was
no novenent on the tape recording issue. The neeting was
unilaterally ended by District spokesman Latchaw but the record
has conflicting evidence on what Latchaw said as he ended the
meeting. He declared that until the Association agreed to
rel eased tinme for four negotiators and did not tape record
sessions either there would be no further neetings or there
woul d be no negotiations on substantive matters. Resolution of
this evidentiary conflict does not affect our disposition of
t he case.

The parties next net on Novenber 3, 1976, at which tine the
spokesperson for the District was Robert MI1ing,
Executive Director of the Negotiations D vision of CSBA, along
with the Assistant Superintendent of the District and the
District Business Manager. Once again seven Associ ation
negotiators were given released tine by the District. Gound

rules were again discussed but there is no evidence that the



District insisted that the ground rules be discussed before
substantive matters or that the Association objected to their
prior discussion. The Association had a tape recorder in
operation for the first few m nutes of the session but turned
it off as, in the words of the head Associ ation negotiator, "we
caucused and decided that we would | eave the tape recorder off
when we felt that good faith negotiations were taking
place...." This decision of the Association was announced to
the District's negotiators. MIling informed the Association
that they were negotiating from scratch and proposed the
District provided released tine for one negotiator. During the
followi ng discussions both parties returned to their fina
positions of Cctober 15: the District proposed released tine
for four negotiators; the Association sought released tine for
five. Toward the end of the neeting the Association turned on
the tape recorder, and the D strict spokesperson declared he
woul d declare an inpasse and a recess, left the neeting and did
not return.

On Novenber 5, 1976, the Association requested in witing
that five of its negotiators neet with the District on
Novenber 10 with a tape recorder present. The
Assi stant Superintendent of the District responded on
Novenber 8, 1976, proposing instead that they neet on
Novenber 11, 1976, with the District providing released tine
for four Association negotiators, the Association paying for

any others it desired, and no tape recording of the session.



The Associ ation declined, and no neeting was held on
Novenber 10 or 11.

The third neeting was on Novenber 17, 1976, at which tine
Pete Ford of CSBA was the District spokesperson with the
Assi stant Superintendent and the Business Manager once again in
attendance. The Association negotiators began to record the
session, Ford insisted they stop, they refused, and Ford wal ked
out. The neeting had |asted approxi mately two m nutes.

On Novenmber 17, 1976, the Association filed the charge in
this case. The next‘day, Novenber 18, the Association
requested in witing a neeting with the District on Novenber
23. The letter did not nention tape recordings. The District
negotiator did not respond until 3:00 p.m on Novenber 23 at
which tinme the Association was told there would be no neeting.
On Novenber 19, 1976, a "Press Release" fromDi strict
spokesperson Ford was placed in all teachers' boxes asserting
that the Association's charge was groundl ess, would prol ong
negotiations, and that use of a tape recorder was i nproper.
This was followed on Novenber 30, 1976, by a letter from
MIling, District spokesperson on Novenber 3, to the
Associ ation's head negotiator conditioning further negotiations
on "a witten letter fromyour group agreeing to renove the
tape recorder, only until such tine as EERB has had a chance to
hear both our argunents...." That sane day, Novenber 30, 1976,
Associ ation representatives attended a public school board

nmeeting and for approximately half an hour expressed the



Associ ation's dissatisfaction with the conduct of the
negoti ati ons under CSBA spokespersons.

The next day, Decenber 1, 1976, the Assistant
Superintendent of the District sent the Association a letter
requesting a negotiating session within ten days and proposing
unrestricted recording of negotiation sessions, public
negoti ati on sessions, a one-itemcontract (salary) for
1976- 1977 wth negoti ati ons comrenci ng February 21, 1977, for
the 1977-1978 contract.

The parties net on Decenber 8, 1976, for negotiations. The
District was represented in this and all subsequent sessions by
the Assistant superintendent and the Business Manager. Both
parties recorded the session and a newspaper reporter, invited
by the District, was present. The Association initially
objected to the presence of the reporter but then acqui esced.
At this session the District refused to negotiate on any
matters until the Association agreed to limt negotiations to
sal ari es.

A nmenorandum was distributed by the District to all
certificated enpl oyees on Decenber 10, 1976, which reported the
Decenber 8 session wth the "coment"

The District wants the new salaries in the
hands of the teachers as early as possible.
It would seem that this could best be
acconpl i shed by holding talks on the tota
contract in abeyance for this short time

i ndi cated above [February 21, 1977].

In the past both parties had distributed nmenoranda to teachers

concerning neet and confer sessions under the Wnton Act. As



t he Associ ation assunmed such nenoranda were proper, there is no
evi dence that the Association protested the nmenorandum

During the negotiations subsequent to Decenber 10, 1976,
the District dropped its demand that only salaries be
di scussed, and every itemof the contract sought by the
Associ ati on was di scussed. Between Decenber 10, 1976, and the
unfair practice hearing on February 17, 1977, the parties net
on Decenber 15, January 19 and 28, February 2, 9, 10, 14 and
16. February 15 was designated a day for preparation of
negotiations and released tine was given the Association's
negotiators. Seven Association negotiators were rel eased on
January 28. The parties agreed to concentrated negotiations on
February 9, 10, 14 and 16 with four Association negotiators
rel eased for those sessions.

The District presented uncontested estimates that 300 hours
of release tine had been given Associ ation negotiators, and 65
hours had been contributed by Association negotiators in
nmeetings after school hours.

Al t hough the parties admttedly negotiated w thout an
agreenent to sign off sections of the contract on which
agreenent had been reached, an Association negotiator testified
that on one occasion, apparently in January, the D strict
reneged on an agreenent reached on a grievance article in the
previ ous session. The article was renegotiated with sone
changes. Conversely, the District negotiator contended that
after February 2, 1977, the Association negotiators had refused

to negotiate any particular itemin depth but shifted from one



itemto another in order to avoid agreenent prior to
the hearing and a pendi ng school board el ection.

DI SCUSSI ON

Nunber of Neqgoti ators Rel eased

Section 3543.1(c) provides:

A reasonabl e nunber of representatives of an
excl usive representative shall have the
right to receive reasonable periods of

rel eased tinme without |[oss of conpensation
when neeting and negotiating and for the
processi ng of grievances.

I n Magnol i a Educators Associ ati on* the Board held that a

failure to provide reasonable Board released tine violated
section 3543.5(b), > and stat ed:

"Reasonabl e rel eased time" neans, at | east,
that the District has exhibited an open
attitude in its consideration of the anount
of released tinme to be allowed so that the
anount is appropriate to the circunstances
of the negotiations. The District may have
to readjust its allotnent of released tine
based upon the reasonabl e needs of the
district, the nunber of hours spent in
negoti ati ons, the nunber of enployees on the
enpl oyee organi zation's negotiating team
the progress of the negotiations and other
relevant factors. A district's policy does
not provide for reasonabl e periods of
released tine if the policy is unyielding to
changi ng circunstances.

The sanme consi derations which determ ne the reasonabl eness

of the anobunt of released tine granted |ikew se influence the

“(6/ 27/ 77) EERB Decision No. 19.
°Section 3543.5(b) provides:
It shall be unlawful for a public school enployer

to:...[d]eny to enpl oyee organizations rights
guaranteed to them by this chapter.

10



reasonabl eness of the nunber of enployees released for
negotiations. In both cases it is essential that the District
exhibit an open attitude in consideration of the anmount of tine
and nunber of negotiators conducive to productive
negotiations. This does not inply that the District nust
accede to the demands of the enpl oyee organi zation. But, |just
as the public school enployer nust remain flexible and
responsive to the changing needs arising in negotiations, so
must the enployer denonstrate a willingness to acconmopdate the
| egitimte needs of the enployee organization. Anong the
factors which contribute to a determ nation of a reasonable
nunber of released negotiators are the conplexity of the

negoti ations requiring sharing of responsibilities, the
reasonabl e needs of the enployee organization to include
representatives of various groups on their negotiating team
and the nunber of hours spent in negotiations.

In the present case the Association contends that the size
of the District mlitates for a separate representative for
each of the seven building units of the District. The
argunent, though not clearly expressed, seens to be that a
representative from each geographically isolated location is
needed for pronpt conmunications with all unit nenbers.
However, this argunent is inconsistent wwth the Association's
own requests since the Association's original negotiating
commttee |lacked a representative fromone building unit, and
their commttee at the tine of the hearing |acked

representatives fromtwo building units. In addition, five of

11



the building units are clustered on Edwards Air Force Base, and
the Associ ation offered no explanation why one or two nenbers
of the negotiating team could not maintain adequate contact
with the enployees in those building units. Even if we agree
that the size of the District calls for a representative from
each geographically isolated |ocation of enploynent, which we
do not today hold, the Association, by its own apportioning of
menbers of its negotiating team |acked representatives from
two building units, and denonstrated the exi stence of, at nost,
three geographically isolated enploynent areas.

Nor is the Association's contention that the division of
responsi bilities anong nenbers of their negotiating team
requires five or nore rel eased nenbers persuasive. The record
is singularly devoid of evidence that a division of
responsibilities requiring nore than four team nenbers, the
nunber to which the District agreed, was either necessary for
adequat e Associ ati on preparations or conducive to nore
productive negotiations.

While the District generally contended that released tine
for four negotiators was adequate, that position was not
adopted w thout consideration of the Association's views. Nor
was it inflexibly applied. At the first negotiating session
the District changed its position to allow released tine for
four rather than three Association negotiators. Mre
inportantly, for alnost a third of the negotiating sessions,

the District released seven Associ ation negoti ators.

12



It is apparent fromthe record that the District was open
to the Association's views on an adequate nunber of released
negotiators. Moreover, the District frequently sought to
accomodate the desires of the Association even when convi nced
t hose desires were unreasonable. It is clear in these
circunmstances that the District thereby conplied with the right
guaranteed the Association in section 3543.1(c), and that no

violation of section 3543.5(b) has been denonstrat ed.

Refusal to Negotiate in Good Faith

This is the first case in which the Board itself is asked
to rule on a charge of surface bargaining. It is the essence
of surface bargaining that a party goes through the notions of
negotiations, but in fact is weaving otherw se unobjectionabl e
conduct into an entangling fabric to delay or prevent
agreenent.® Specific conduct of the charged party, which
when viewed in isolation may be wholly proper, may, when placed
in the narrative history of the negotiations, support a
conclusion that the charged party was not negotiating with the
requi site subjective intent to reach agreenent.’ Such

behavior is the antithesis of negotiating in good faith.

In the instant case the Associ ati on contends that the

District evidenced its lack of good faith in negotiations by

° nter-Polymer Industries (1972) 196 NLRB 729, 759-60 [80
LRRM 1509, 1512], pet. for rev. den. (9h Cir. 1973) 480 F. 2d
631 [83 LRRM 2735].

‘See West Coast Casket Co. (1971) 192 NLRB 624 [78 LRRM
1026, 1030] (concurring opinion of Chairman Ml ler), enfd, in
part, (9th Cir. 1972) 469 F.2d 871 [81 LRRM 2857].

13



initially refusing to negotiate with a tape recorder present,
del ayi ng neetings, attenpting to limt the nunber of

Associ ation negotiators, changing D strict negotiators,

wi thdrawi ng tentative agreenents, conditioning negotiations,
and conmuni cating wth enpl oyees.

As to the refusal to negotiate with a tape recorder
present, while there is support for those who prefer sessions
to be recorded,® the contention of the District that such
recordings are not conducive to productive negotiations is
wi dely accepted.® In reversing a 27-year policy, the
Nati onal Labor Rel ations Board (hereafter NLRB) recently held
that insistence to inpasse on the presence of a stenographic
reporter in negotiations is a per se refusal to bargain, and
del i berately disapproved the practice of having a reporter in
negotiation sessions.® W share the concern that the
advantage of a precise record of negotiations may be
outwei ghed by the inhibition of the free flow of frank
di scussion essential to collective negotiations. Anong the

di sadvantages of a verbatimrecord, as is denonstrated in this

8See Gorman, Basic Text on Labor Law (Wst 1976) p. 406;
St. Louis Typographical Union (1964) 149 NLRB 750, 758 [57 LRRM
1370].

9s8t. Louis Typographical Union, supra, 149 NLRB at 754,
fns. 11, 12, and 13. [57 LRRMat 1373, tns. 11, 12, and 13.]

YBartlett-Collins Co. (1978) 237 NLRB No. 106 [99 LRRM
1034, 1036 fn. 9], reversing_Reed & Prince (1951) 96 NLRB 850
[28 LRRM 1608], enfd, on other grounds (1st Cir. 1953) 205 F.2d
131 {32 LRRM 2225], cert. den. (1953) 346 U.S. 887 [33 LRRM
2133] .

14



case, negotiators tend to "play to" the record and make points
for use at an anticipated unfair practice hearing rather than
to strive for agreenent. Mbreover, the use of a tape recorder,
as opposed to other recording techni ques, has, in our view,
peculiar potential to inhibit lively and genui ne expression of
conflicting viewoints. Accordingly, we do not consider the
District's position against recording of sessions to be, in
itself, evidence of bad faith. Moreover, after three sessions
the District caved-in to the Association's demand for tape
recording. For approximately two and a half nonths prior to
the hearing all sessions were recorded by both parties. The
agreement of the District to allow tape recording is all the
nore remarkable as the Association negotiator announced at the
second session that the recorder would be on when the
Association felt it could gather evidence supporting an unfair
practice charge against the District and shut off otherwise. !
The Association has vigorously argued that in the past the
parties have recorded CEC sessions and that for the District to
deviate fromthat practice is evidence of bad faith. W cannot
accept that view. The practice the Association points to took
pl ace under the now repealed Wnton Act. Under that Act a
council conposed of fromfive to nine representatives of every

enpl oyee organi zati on having nenbers who were certificated

111t is just such a use of tape recorders which the NLRB
has di sapproved. See Reed & Prince, supra, at 1610, overrul ed
on other grounds Bartlett-Collins, supra.

15



enpl oyees of the District were authorized to neet and confer
with the District on enploynment conditions.'? There was no
provision for selection of an exclusive representative, ' nor
did the obligation to neet and confer enconpass the ability to

enter binding agreenments.

We cannot equate the pressures
and needs of the parties engaged in non-exclusive neet and
confer sessions with those faced by the parties with an
excl usi ve enployee representative in full blooded negotiations
in which the parties are enpowered and obliged to attenpt to
achieve a binding agreement.®® Accordingly, the fact that
the District ceased agreeing to tape recordings with the dem se
of the Wnton Act is not, in itself, evidence of bad faith.

| ndeed, where, as here, the parties are at the inception of
their relationship under the EERA, and the practices
established will likely endure, it isparticularly
understandable that the District would refuse to acquiesce in
the use of tape recorders.

Viewed in the circunstances of this case, as the District

went through the first negotiating session with the tape

recorder on, wal ked out of the second session after the

12pormer Education Code section 13085.
13For mer Education Code section 13085.

“Former Education Code section 13081 (d); San Franci sco
v. Cooper (1975) 13 Cal.3d 898, 925-927 [89 LRRM 2262];, G asko
v. Los Angeles City Bd. of Ed. (1973) 31 Cal.App.3d 290, [82
LRRM 3098] .

®Sections 3540.1(h), 3543.3.

16



Associ ation had virtually announced that the tape recordings
woul d be used sinply to prepare for an unfair practice charge,
and eventually conceded and allowed tape recording of all
sessions, we do not find that the District's refusal to attend
negoti ating sessions being tape recorded was in bad faith.®
On the charge of del aying negotiations, the Association
requested sessions on Novenber 10 and 23. The District
proposed that the parties neet Novenber 11 rather than on
Novenber 10, and, as the latter date was unacceptable to the
Associ ation, no neeting was held. It is true that the District
did refuse to neet on Novenber 23 as requested by the
Associ ation. However, the District initiated the next neeting
whi ch was held on Decenber 8. This single instance of del ay
attributable to the District does not, in these circunstances,

establish a design to frustrate negoti ati ons.

As for the District's attenpts to limt the total nunber of
Associ ation negotiators, fromthe first negotiating session the
District was willing for the Association to have as large a
negotiating teamas it wished. As previously discussed, the
District denonstrated an open, flexible, and acconmopdati ng
approach to the nunber of negotiators receiving released tine.
The fact that under the Wnton Act there were nine nenbers of
the CEC is unpersuasive. Under the Wnton Act the CEC could
not have been conposed of any less than five representatives,

and was conposed of representatives of all enployee

l6gee St. Louis Typogr aphi cal Uni on, supra.,
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organi zations wth certificated nenbers enployed by the
District.* However, the EERA provides for exclusive
representation by one enpl oyee organi zation. Thus the very
ci rcunst ances which may have determ ned the nunber of

negoti ators necessary under the Wnton Act no |onger exist.

The Association conplained that the District changed
negotiators frequently. This conplaint applies only to the
changes from Latchaw to MIling to Ford, as the change from
t hese CSBA negotiators to the Assistant Superintendent and
Busi ness Manager was sought by the Association. It is
concei vable that too frequent a turnover in negotiators nmay
delay and frustrate agreenent particularly where each
negotiator is ignorant of the prior negotiations. But, in this
case, the Assistant Superintendent and Busi ness Manager of the
District were present at every session, and no evidence was
presented that continuity in the negotiations was |ost by the
conpl ai ned of changes.

W find it difficult to credit the contention that on one
occasion the District reneged on a tentative agreenent as it is
conceded that the parties had no agreed nethod for designating
tentative agreenents. Moreover, the Association testified that
agreenent was once again reached at the follow ng session.

Assuming that the District's negotiators on Decenber 8
i nproperly conditioned negotiations on the Association's

acceptance of the concept of a one-item contract for

YFormer Education Code section 13085.
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1976-1977,'® we note that negotiations from that point on

were conducted with full discussion of all itens presented by
the Association. A technical violation, with nodiscernible
impact, and which is imediately retracted is scant evidence of
a refusal to negotiate.

The Association charges that the District inproperly
comuni cated with the unit nenbers in two nmenoranda. The EERA
i nposes on the public school enployer an obligation to neet and
negotiate with the exclusive representative, and enbodies the
principle enunciated in federal decisions that the enployer is
subject to the concomtant obligation to neet and negotiate
with no others, including the enployees thenselves.
Consequently, as in federal jurisdiction, actions of a public
school enployer which are in derogation of the authority of the
exclusive representative are evidence of a refusal to negotiate
in good faith.?® This is not to say that public schoo
enpl oyers are precluded, under the EERA, from freely expressing

their views.? They are precluded from using direct

8See NLRB v. Katz (1962) 369 U.S. 736, 743 [50 LRRM
2177, 2180] (Held: a refusal to negotiate in fact on any
mandat ory subject the union presents violates the NLRA).

¥Section 3543.3; See Medo Photo Supply Corp. v. NLRB
(1944) 321 U.S. 678, 14 LRRM 58T, -

20see NLRB v. Goodyear Aerospace Corp. (6th Cir. 1974)
497 F.2d 747 [86 LRRM 2763], enforcing 1n part (1973) 204 NLRB
831 [83 LRRM 1461].

2I\hi | e the EERA does not contain a provision parallel to
section 8(c) of the National Labor Rel ations Act expressly
guaranteeing the right of the enployer to free expression of
its "views, argunment or opinion," such a guarantee is inplicit
in the fact that only a refusal to limt negotiations to the
excl usive representative is prohibited by the EERA

19



communi cations with their enployees to bypass the excl usive
representative and undermne that representative's exclusive
authority to represent the unit nenbers and negotiate with
their enployer. |In each case, the touchstone for determning
the propriety of public school enployers' direct communications
with their enployees is the effect on the authority of the

excl usive representative. %

In the instant case, the enployer is charged with
distributing two nenoranda to its certificated enployees. The
first, that on Novenber 19, 1976, accused the Association of
del ayi ng negotiations by filing the charge in this case,
asserted that the District would "try to reopen negoti ati ons,
W thout a tape recorder,"” and urged that the "[Association]
| eadership...recognize the foolishness of unnecessarily
prol ongi ng the negotiations process and conmence sincere
di al ogues." The second nenorandum of Decenber 10, 1976, urged
that a one-item contract (salary) be signed for the current
year, and inforned unit nenbers that at the Decenber 8 neeting
their exclusive representative would not agree to discuss the
one-item contract without first seeing the District's salary
proposal. The Association does not contend that this
menor andum mi srepresented the positions of the parties at the
Decenber 8, 1976, neeting. The District, on the other hand,
contends that the customof the parties in allow ng issuance of

menor anda concerni ng CEC neeti ngs under the Wnton Act

228ee Coodyear Aerospace, Supra.
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establishes a past practice for conduct surroundi ng
negoti ati ons under the EERA. Once again, custons indul ged
under the limted rights and obligations of the Wnton Act are
unpersuasive in the context of negotiations pursuant to the
EERA. As discussed above, it is to protect the authority of
the exclusive representative established pursuant to the EERA
that public school enployers are prohibited from certain direct
communi cations with their enpl oyees; the Wnton Act, as we have
di scussed, took pains to ensure that there was no excl usive
representative.

The requirenent that the public school enployer negotiate
in good faith with the exclusive representative does not per se
precl ude the enployer from comrunicating, in a noncoercive
fashion, wth enployees during negotiations.® O course, an
enpl oyer nmust refrain from a canpai gn of conmmunications to sway
the views of the enployees while nmaintaining an inflexible
position at the negotiating table. Such conduct bypasses and
underm nes the exclusive representative by negotiating with the
uni on through the enpl oyees instead of negotiating with the
enpl oyees through the union.? But, this is not to say that

an enployer is precluded from accurately reporting the status

>5See NLRB v. Ceneral Electric Co. (2nd Cir. 1969) 418

F.2d 736, 762 [72 LRRM 2530, 2551], cert. den. (1970) 397
U.S. 965, [73 LRRM 2600]; Proctor & Ganble Mg. Co. (1966) 160

NLRB 334, 340 [32 LRRM 1617, 16207

24See CGeneral Electric Mg. Co., supra, 418 F.2d at 759
[72 LRRM ai 2548].
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of negotiations or the nature of proposals previously nmade to
the exclusive representative.?

In this case, the public school enployer tw ce conmunicated
with its enployees on the status of negotiations. There is no
contention that the communications inaccurately reported the
negotiations or msrepresented the positions of the parties.
Nor can we find that the District engaged in a canpai gn of
comuni cations to sway the views of its enployees while its own
position at the negotiating table remained inflexible: only
two communi cations over four nonths are in issue, and
i mredi ately after each disputed comunication the District
conceded the very points it had contested in the prior
negotiations and in the comrunications.

View ng the circunstances of the case as a whole we find
that the Association has not denonstrated by a preponderance of
the evidence that the District was engaged in a five nonths
course of conduct anounting to a refusal to negotiate in good

faith.

1620.]25Proctor & Gambl e, supra, 160 NLRB at 340 [62 LRRM at
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ORDER
Upon the foregoing decision and the entire record in this

case, the Public Employment Relations Board ORDERS that:

The unfair practice charge filed by the Muroc Education
Association, CTA/NEA against the Muroc Unified School District

is dismissed.

By: Jerilou Cossack Twohey, Member H%jyy Gluck Chairperson

Raymond J. Gonzales, Member
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EDUCATI ONAL EMPLOYMENT RELATI ONS BQARD

O THE STATE OF CALI FORNI A

MJROC EDUCATI ON ASSQOCI ATI ON,
CTA/ NEA,
Case No. LA-CE-42
Charging Party,
VS. RECOMMVENDED DECI SI ON

MJURCC UNI FI ED SCHOOL DI STRI CT, Novenber 2, 1977

Respondent .

Appearances: Charles R Qustafson, Attorney for the Miroc Education Association,
CTA/ NEA; John L. Bukey, Attorney (Biddle, Walters & Bukey) and Robert A MIIing,
Executive Director, Negotiations Division, California School Boards Associ ation,
for Muroc Unified School District.
Bef ore Kenneth A. Perea, Hearing Oficer.
| NTRCDUCTI ON

On Novenber 17, 1976, the Miuroc Educati on Associ ati on, CTA/ NEA (hereinafter
referred to as MEA) filed an unfair practice charge against the Muroc Unified
School District (herei nafter referred to as MJSD) with the Educational Enpl oyment
Rel ati ons Board, State of California (hereinafter referred to as EERB), alleging a
viol ation of Governnent Code Sections 3543.1(e) and 3543.5. 1

On Novenber 29, 1976, MJSD filed with EERB an answer to the unfair practice
charge. On Decenber 1, 1976, MJSD filed an anendnment to its answer. On

Decenber 22, 1976, MEA filed an amended unfair practice charge. On January 14, 1977,

lAII section references are to the Government Code unl ess ot herw se specifi ed.



MJSD filed an answer to the anended charge and notion for dismissal. A hearing
in the matter was held in Los Angeles, California, before a hearing officer of
the EERB on February 17, 1977.

The essence of the unfair practice charge is that MJSD allegedly failed to
nmeet and negotiate in good faith with MEA, the exclusive representative; dom nated
and interfered with the admnistration of MEA;, and interfered with, restrained and
coerced certificated enpl oyees of MJSD because of their exercise of rights
guaranteed by the Educati onal Enploynent Rel ations Act (Sections 3540 et seq.,

hereinafter referred to as EERA).

FI NDI NGS OF _FACT

There are nine schools in the MJSD which enpl oy approxi mately 165
certificated enpl oyees.

Pursuant to the Wnton Act, Education Code Sections 13080 et seq., repealed
by the EERA effective July 1, 1976, the Certificated Enpl oyees Council (CEC) for
MUSD had ni ne members. Both parties tape recorded all neet and confer sessions
under the Wnton Act and MJSD never objected to MEA's use of a tape recorder during
sai d sessions.

MEA presented its initial contract proposal to MJSD pursuant to the EERA on
June 25, 1976. MEA was officially recognized as the exclusive representative for
certificat éd enpl oyees in the MJSD on Septenber 29, 1976. On Cctober 5, 1976, at a
regul ar neeting of MJUSD s Board of Educati on, MJSD presented to NEA its initial
proposal regarding a contract for the school year 1976-77.

On Cctober 15, 1976, negotiators for MEA and MJUSD net for the purpose of
establishing a schedul e for negotiations regarding a contract for the school year
1976-77. MJSD gave to MEA a list of proposed "ground rules for negotiations." The

list of "ground rules"” is set forth in whole as foll ows:

Qound Rules for Negotiations

Gound rules for negotiations between MJROC EDUCATI ON
ASSCOCI ATI ON and the MUROC UNI FI ED SCHOOL DI STRI CT:
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1. The district and association will each be
permtted three (3) at the table negotiations
(sic) for the duration of contract negotiations.
2. Neither side will issue press releases until
settlenent is reached or inpasse is declared and
the E. E R B. concurs.
3. The district will allow a reasonabl e anmount of
rel ease time without |oss of pay for three (3)
teachers for the purposes of attending negotiations.
4. The district and association rmay provide their own
secretarial assistance for note taking purposes but
in no event will tape recordings be all owed.
5. Contract will be divided into nmonetary and non- nonetary
items prior to negotiating nonetary itemns.
MEA and MJSD then proceeded to negotiate regardi ng the above-specified "ground
rules for negotiations” but were unable to reach agreenment regarding said rules.
On Novenber 3, 1976, MEA and MUSD again net to negotiate. Wen MEA turned on
a tape recorder towards the end of the neet and negoti ate session, the negotiating
team for MJUSD stated that they were going to declare an inpasse and a recess, left
the session, and did not return.
On Novenber 5, 1976, MEA requested in witing that five of its negotiators
meet and negotiate with MJUSD on Novenber 10, 1976 from8:30 am to 4:30 p.m Said
request indicated that MEA woul d once again be using a tape recorder. Dr. J. Carson
W cox, Assistant Superintendent, MJSD, responded in a letter dated Novenber 8, 1976
that the negotiators for MJSD woul d be unable to neet on November 10, 1976 but woul d

be avail abl e on Novenber 11, 1976. Dr. WIcox further responded:
". .. the session will be conducted only if there is
not any reco‘r'di ng equi prent in operation at the
sessi on.
Dr. WIlcox agreed that MJSD woul d provide release time w thout |oss of conpensation
for four negotiators fromthe certificated negotiating unit and that MEA woul d
have to pay for any additional negotiators. MEA declined MJSD s offer and no neet
and negotiate session was held on either Novenber 10 or Novenber 11, 1976.
The next negotiating session was held on Novenber 17, 1976. The session |asted

approxi mately two minutes when MJSD s negotiators wal ked out after MEA refused to turn

off its tape recorder.



On Novenber 18, 1976, MEA requested in witing that a neeting be held on
Novenber 23, 1976 for the purpose of negotiations between MEA and MUSD. On
Novenber 23, 1976, MEA tel ephoned MJSD to confirmwhet her MEA and MJSD woul d be
neeting on Novenber 23, 1976. Although there is no direct evidence as to why, no
neeting was held on Novenber 23, 1976

On Novenber 19, 1976, MJSD issued a "press rel ease" which was placed in al
teachers' nail boxes and which stated that the filing of MEA's unfair practice charge
is "foolishness of unnecessarily prol onging negotiations" and further alleged that
MEA' s use of a tape recorder is "inproper conduct"

On Decenber 1, 1976, MJSD sent to MEA a letter proposing unrestricted recording
of all negotiation sessions and that said sessions be open to the public.

On Decenber 8, 1976, the parties net and negotiated. Both parties tape
recorded the session which was open to the public. MJSD invited a reporter from
a local newspaper. Although MEA initially objected to the presence of the press,
MEA agreed to allow the reporter to stay.

On Decenber 10, 1976, NUSb distributed a\nenDrandun1to all certificated enployées
i ndi cati ng agreement between MEA and MUSD that all negotiation sessions could be
recorded and were open to the public. Both MEA and MJSD had distributed nenoranda
to teachers in the past regarding the status of the nmeet and confer sessions pursuant
to the Wnton Act.

The parties have, up until the date of the hearing, continued to neet and

negotiate on a regular basis, both parties tape recording the negotiating sessions.



| SSUES

(1) Whether MJSD refused to nmeet and negotiate in good faith in violation
of Section 3543.5(c) by attenpting to precondition further negotiations upon agreenent
with MEA on "Gound Rules for Negotiations" which included prohibiting tape recording
of the negotiating sessions.

(2) Whether MJUSD dominated and interfered with the adm nistrationof MEA in
violation of Section 3543.5(b) or denied to MEA rights guaranteed to it by the EERB
[ n_vi ol ation of Section 3543.5(d) by refusing to grant release tine wthout |oss of
conpensation pursuant to Section 3543.1(c) for nore than four MEA negotiators

(3) Whet her I\;USD interfered with, restrained or coerced enpl oyees of MJSD
because of their exercise o.f. fi-gh;[-s guaranteed by the EERA by issuing a "press
rel ease" regarding MEA's conduct during negotiations and by issuing a "nmenorandunt
to all certificated enpl oyees summari zi ng the negoti ati on session on Decenber 8, 1976

inviolation of Section 3543.5(a).

CONCLUSI ONS  OF LAW

The All egation that MJSD Refused and
Failed to Meet and Negotiate in CGood Faith

A. The Tape Recordi ng of Negotiating Sessions

MJUSD took the initial position during negotiations that it was not legally
obligated to meet and negotiate with MEA so long as MEA unil aterally insisted, over
MJUSD s objection, on tape recording negotiating sessions. The record is clear,
however, that MJSD agreed to continue negotiations with MEA and to allow MEA to
in fact tape record negotiating sessions pending disposition of this unfair practice

2
charge by the EERB. While not bound by federal precedent, this hearing officer has

2Firefighters' Union, Local 1186, IAFFv. Gty of Vallejo, 12 Cal. 3d 608, 617,
87 LRRM 2453, 2457 (1974).




found the National Labor Relations Board's (NLRB) discussions on recording
negotiating sessions in various fact situations persuasive.

The NLRB considered the enployer's insistence on having a stenotypist take
down a verbatimtranscript of bargaining sessions, over the union's strenuous

objection, in Reed & Prince Manufacturing Co. and United Steelworkers of Anerica,

Cl O, 96 NLRB 850, 28 LRRM 1608 (1951). The NLRB hel d:

The presence of a stenographer at such negotiations
is not conducive to the friendly atnosphere so
necessary for the successful ternination of the
negotiations, and it is a practice condemed by
experienced persons in the industrial relations
field. Indeed, the business world itself frowns
“upon the practice in any delicate negotiations where
it is so necessary for the parties to express them
selves freely. The insistence by the Respondent

in this case upon the presence of a stenotypist at
the bargai ning neetings is, in our opinion, further
evidence of its bad faith. 96 NLRB at 854 [Enphasis added. ]

The NLRB again considered the propriety of insistence on recording negotiations

in Allis-Chal ners Manufacturing Co. and O fice Enployees International Union, Loca

No. 19, AFL, 106 NLRB 939, 32 LRRM 1585 (1953). The NLRB affirned the portion of
the Trial Examiner's I|nternediate Report hol ding:

In the Reed and Prince case the Board found that
i nsi stence upon stenographic recording of the

- negoti ations, in the circunstances there presented
constituted evidence of bad faith. |In that situation
however, the demand occurred in a context indicating
that it was advanced in order to inpede effective
negotiation. | see no reason to infer the operation
of such a notive here. The Reed and Prince case is
further distinguishable on the followi ng grounds:
There, the enployer insisted upon a stenographic
transcription at each negotiating session; refused to
neet without it; refused to provide copies for the
Uni on; and the proceedings were fully recorded
Finally, the Board found the insistence in the Reed
case "not in itself conclusive evidence of bad faith
bargai ni ng," but only when viewed as part of a tota
pattern evidencing general bad faith. | find no
such pattern here and regard the Reed case as inapplicable.
106 NLRB at 950




The NLRB further considered the legality of an enployer's insistence on

recordi ng negotiating sessions in East Texas Steel Castings Co., lInc. and

United States Steel Wrkers of Anerica. ClO 108 NLRB 1078, 34 LRRM 1152 (1954) ,
affirmng the portion of the Trial Examiner's Internediate Report which held:

But bearing in mnd that insistence upon a

st enographic record to the extent which was
noted in Reed and Prince is not "in itself
concl usi ve evi dence of bad-faith bargaining"
it is not altogether clear that the events in
that connection in the instant case would
pronpt a finding of bad faith "when the entire
bargai ning pattern of the Respondent is viewed
inits totality."

As noted, the Union at the meetings, cited the
Board's decision in the Reed and Prince case;

si nce when, the court, enforcing the Board's order
declared itself "not inclined to agree" on this
factor. Not assumng that the Board will nodify

its position in that respect, but noting the dis-
tinction which may be found in the circunstances

of this case, | find no evidence of bad faith in

this connection, basing such finding on two grounds,
either of which is sufficient: the Respondent acted
in good faith, using a stenographer as a precaution
whi ch m ght prove unnecessary (hence no transcription);
and the Respondent's entire bargai ning pattern vi ewed
inits totality in no wise mlitated against a
friendly atnosphere or free expression by the parties.
No intensive study of the Reed and Prince case is
necessary to point up the marked differences between
the attitudes and atnosphere there and in the instant
case. 108 NLRB at 950.

Per haps one of the best discussions regarding the recording of negotiations,

however, appears in St. Louis Typographi cal Union No. 8, 149 NLRB 750, 57 LRRM 1370

(1964), where the NLRB hel d:

As indicated by the Trial Exam ner, the Board's

| anguage in Reed and Prince regarding the effect

of the presence of a stenographer nust be read in

the context of other evidence of bad faith which

was present in that case. |n subsequent deci sions,
the legality of insisting upon a stenographic
transcript at bargai ni ng sessions has been determ ned
in the light of the entire bargaining context rather
than on a per se basis.
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Simlarly, in cases dealing with charges of a
refusal to bargain arising froman adamant

i nsistence on other conditions prelimnary to
actual bargaining, such as the determnination of
the time or place of bargaining, the Board has

avoi ded establishing rigid standards favoring any
particul ar proposal, but has, rather, attenpted

to exam ne each case in ternms of whether or not
the positions were taken to avoid or frustrate the
| egal obligation to bargain.

In the instant case, as noted by the Trial Exani ner
it is clear that respected authorities differ in
their opinion of the effect of naking a stenographic
transcript in collective-bargaining sessions. It is
not our intention here either to endorse or condem
the practice of utilizing a stenographer during bar-
gai ni ng negotiations. Rather, in this matter we shal
undertake to determ ne only whether, in assumng its
position, the Respondent acted in a manner consistent
with the principles of good-faith bargaining required
by the Act. 149 NLRB at 751-7523

In accord with the approach taken in St. Louis Typographical Union, supra, is
Architectural Fiberglass, 165 NLRB 238, 65 LRRM 1331 (1967) in which the NLRB hel d:

Vet her or not Mrs. Selvin specifically

conditi oned bargai ning on the use of the

tape recorder, the record clearly establishes

that she adamantly insisted on using it

t hr oughout the negoti ations, over the vigorous
objections of the Union. W find, in all the

ci rcumst ances, that the Respondent by insisting

on using the tape recorder over the Union's

obj ections, was not acting in good faith.

Rat her, when the Respondent's insistence is

viewed in the context of the Respondent's entire
course of conduct, as found herein, it is manifest,
and we find, that the Respondent had as its purpose
to avoid, delay and frustrate meani ngful bargaining
with the Union. Accordingly, we find that the
Respondent's insistence on the use of the tape
recorder over the objection of the Union, further
evidenced its bad-faith bargai ning as discussed

bel ow, and further violated Section 8(a)(5) and (1)
of the Act. 165 NLRB at 239



Thus, in approaching the question of whether it is proper to utilize a
st enogr apher during negotiating sessions, the NLRB, while refraining fromeither
endorsing or condeming the practice, has consistently held that the legality of
i nsi stence on a stenographic transcript at bargaining sessions must be determi ned
inlight of the entire bargaining context rather than on a per se basis in order to
det erm ne whet her the positions of the parties were taken to avoid or ffustrate t he
| egal obligation to bargain.

The hearing officer, like the NLRB, believes that in cases dealing with
charges of refusal to negotiate arising froman {nsistence on conditions
prelimnary to actual negotiating, policy considerations dictate the avoi dance of
establishing rigid standards favoring any particular proposal. Rather, the hearing
officer believes that each case should be exanined in terns of whether or not the
positions were taken to avoid or frustrate the legal obligation to negotiate. St.__louis.

Typogr aphi cal Union No. 8, |TU, supra.

Based upon the foregoing standard, it is concluded that MJSD did not take the
initial position that it would not meet and negotiate so long as MEA unilaterally
insisted on tape recording the negotiating session to avoid or frustrate MJSD s
_Iegal obligation to negotiate

Al t hough MJUSD objected to MEA's use of a tape recorder, attenpted to di ssuade
MEA fromits use during negotiations and on two occasions broke off negotiations
when MEA insisted on tape recording negotiations, the sinple fact remains that MJSD
went back to the negotiating table, agreed that all negotiating sessions could be
tape recorded and did indeed negotiate with MEA. It cannot therefore be concl uded
that MUSD, in taking its initial position that it was not legally required to negotiate
with a tape recorder but later agreeing to negotiate with a tape recorder, acted in

bad faith.



B. The Attenpted Negotiation of "G ound Rules for Negotiations"”

The record clearly shows that prior to beginning negotiations with MEA
regardi ng "wages, hours and othér terms and conditions of enploynent,” MJSD
attenpted to reach agreement with MEA regarding certain "ground rul es" between
the parties while negotiating a collective negotiations agreenent including such
items as (1) the nunmber of négotiators for each party at the negotiations table,
(2) the issuance of press releases during negotiations, (3) the nunber of MEA
negotiators to be given released tinme pursuant to Section 3543.1(c), (4) the
tape recording of negotiation sessions, and (5) the negotiation of and agreenent
on non-nonetary itens prior to negotiation oﬁ monetary itens. The record shows
that the parties met and ground rules were discussed but no contract itens
wer e negoti ated on Cctober 15, 1976 and Novenmber 3, 1976. No agreenent between
the parties regarding ground rules was reached. Subsequent to Novenber 3, 1976,
the parties did, nevertheless, continue to neet and negotiate wi thout ground
rul es.

Exam ning MJSD s aborted attenpt to negotiate ground rules in its tota

context, it is found that no violation of Section 3543.5(c) occurred

Li ke the issue of tape recording discussed above, the hearing officer believes
that policy considerations dictate the avoi dance of establishing rigid standards
favoring any particul ar proposal dealing with conditions prelimnary to actual
negotiating. Such matters nust be examned in ternms of whether positions were taken

to avoid or frustrate the legal obligation to negotiate. St. Louis Typographica

Union No. 8 | TU, supra.

The record is clear that MJSD did not unilaterally inmpose ground rules on
MEA but actually attenpted to negotiate with MEA over ground rules. In fact, the
record shows that the purpose of the first meeting on Cctober 15, 1976 was to di scuss

the prelimnary matter of a negotiating schedule and not actual contract provisions.
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Most inmportantly, the record is indisputable that when attenpts to negotiate
ground rul es between MEA and MUSD failed, MJSD tacitly agreed to go back to
the table with negotiations open to the public and tape recorded.

Therefore, when viewed in the context of all the facts of this case, MJSD s

attenpt to negotiate ground rules with MEA was not an attenpt to avoid or frustrate

MUSD s | egal obligation to negotiate.

The All egation that MUSD Doni nat ed and
Interfered with the Admi nistration of NEA

A Refusal to Grant Release Tine for More Than Four Negotiators

MEA argues that MJUSD' s refusal to grant MEA nore than four negotiators rel eased
tinme without |oss of conpensation was a violation of Section 3543.5(b) and (d).

"Section 3543.5(b) and (d) state:

It shall be unlawful for a public school enployer to:

(b) Deny to enpl oyee organizations rights guaranteed
to themby this chapter.

(d) Dominate or interfere with the formation or
admi ni stration of any enpl oyee organi zation, or
contribute financial or other support to it, or
in any way encourage enployees to join any
organi zation in preference to another.

The right of enployee organizations to have a reasonabl e nunber of negotiators

given released tine without |oss of compensation is found in Section 3543.1(c¢) which

states:

A reasonabl e nunber of representatives of an
exclusive representative shall have the right

to receive reasonabl e periods of released tine
wi t hout | oss of conpensation when neeting and
negotiating and for the processing of grievances.

The EERB has consi dered Section 3543.1(c) in Magnolia Educators

Associ ati on and Magnolia School District, EERB Decision No. 19, June 27, 1977.
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In considering whether the respondent had granted reasonable released tine to
the charging party in that case, the EERB hel d:
' Reasonabl e rel eased time'- neans, at |east,
that the District has exhibited an open
attitude in its consideration of the anount
of released time to be allowed so that the
amount is appropriate to the circunstances
of the negotiations. The District may have
to readjust its allotnent of released tine
based upon the reasonabl e needs of the District,
the nunmber of hours spent in negotiations, the
nunber of enpl oyees on the enpl oyee organi zation's
negotiating team the progress of the negotiations
and other relevant factors. A district's policy
does not provide for reasonable periods of rel eased
time if the policy is unyielding to changing cir-
cunst ances.

The question of what constitutes reasonabl e. periods of ‘released tine for a
reasonabl e nunmber of representatives is a question Which'therefgnefqysi be exam:ned in
light of the facts of each particular case. MJSD has nine schools and a certificated
staf f of approximately 165 enpl oyees. Under the facts of this case, it cannot be
found that four enployees being given released time for negotiation sessions is an
unreasonabl e nunber. MEA argues that under the Wnton Act, nine negotiators were
used by the certificated enployees during neet and confer sessions. However, under
the Wnton Act, the Certificated Enpl oyees Council, which by statute consisted of a
representational conposite of several certificated enpl oyee organi zati ons, was
mandatorily set at not less than five nor nore than nine members. No sinilar
statutory restrictions are found in the EERA. MEA further argues that'fQQr enpl oyees
is an unreasonably small nunber of enployees to be given released tine due fo the fact
the District is dispersed over a wide area and comunication is difficult. ' MEA
therefore argues that it needs seven negotiators on its teamso that each schoo
or group of schools would be represented and communication thereby facilitated.

Such an argunent nust fail, however, since MEA clearly testified during the hearing
that of its proposed seven nmenbers, three worked at the same school. Under the

facts of this case, therefore, it is found that four MEA negotiators is a
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"reasonabl e nunber of representatives" of the exclusive representative to receive
rel eased tine wthout |oss of conpénsation when neeting and negotiating and that
no violation of Sections 3543.5(b) or 3543.5(d) consequently occurred

Fﬁfthernofe  the evidehcé {é éiéér”théf-NUSD did not fesfrict the tota
nunber of MEA negotiators who could nmeet and negotiate with the MJSD representative.
On the contrary, the only restriction placed upon MEA was the nunber of negotiators
who woul d recei ve reasonabl e periods of release tinme w thout |oss of conpensation.
Therefore, there was no dom nation or interference with the admnistration of MEA
and no violation of Section 3543.5(d) regarding the nunber of MEA negoti ators.

B. The Issuance of Novenber 19, 1976 "Press Rel ease" and Decenber 10, 1976 "Menorandunt

The record is clear that on Novenber 19, 1976 the MJSD i ssued a "Press Rel ease"
to all certificated enpl oyees. Said press release was placed in all teachers

mai | boxes and appeared in the Antel ope Valley Press sonetine after Novenber 19, 1976.

The press release stated that the filing of MEA's unfair practice charge is
"fool i shness of unnecessarjly prol ongi ng negoti ati ons" and further alleged that
MEA' s use of a tape recorder during negotiations is "inproper conduct"”.

The record further shows that on Decenber 10, 1976 the MJSD distributed to al
certificated enployees a "Mnorandunt summarizing the negotiating session held on
Decenber 8, 1976. MEA apparently contends that said communication constituted a
violation of Section 3543.5(a) by interfering with, restraining and coercing nenbers
of the unit.

Testinony at the administrative hearing, however, shows it was presuned
by MEA that the MJSD and MEA could in fact distribute menoranda regarding the status
of negotiations as the parties had previously done during neet and confer sessions

under the Wnton Act.
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Furthermore, MEA has totally failed to present any evidence showing how MUSD's
"Press Release" or "Memorandum" in any way interfered with, restrained or coerced

employees because of their exercise of rights guaranteed by the EERA. MEA has

failed to cite a single case in support of its contention. BAbsent evidence and
authority as to how employees were interfered with, restrained or coerced, the

hearing officer cannot find a violation of Section 3543.5(a).

RECOMMENDED ORDER

Upon the foregoing findings of fact, conclusions of law, and the entire
record of this case,_the unfair practice charge filed by Muroc Education Association
is hereby DISMISSED.
Pursuant to California Administrative Code, Title 8, Section 35029,
this Recommended Decision shall become finai on Novembér 14, 1977, unless a
party files a timely statement of exceptions. See California Administrative
Code, Title 8, Section 35030.

Dated: November é, 1977

//, Kenneth A. Perea
Hearing Officer
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