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DECI SI ON
These two cases are consolidated for decision by the
Publ i c Enpl oynent Rel ations Board (hereafter PERB or Board)
because they raise two comon issues. 1) Wether substitute

teachers are public school enployees within the neaning of



section 3540.1 (j) of the Educational Enploynment Rel ations Act
(hereafter EERA)* and 2) whether a unit of substitute
teachers is an appropriate unit for negotiating pursuant to the
requirements set out by the Legislature in section 3545 of the
EERA.

These cases are before the PERB on exceptions by the
Palo Alto Unified School District and by the Jefferson Union
H gh School District (hereafter the Palo Alto District and the
Jefferson District, respectively) to hearing officers' proposed
deci sions, both issued sinultaneously. Both decisions held
that substitute teachers are "enployees" w thin the neaning of
section 3540.1(j) and that a unit conposed of substitute
teachers is an appropriate negotiating unit. The districts
contest these conclusions. The Jefferson District specifically
contends that its per diem substitutes do not hold "positions”
within the school district and therefore cannot form an
appropriate negotiating unit, and that negotiating with

substitutes on matters within the scope of representation

(section 3543.2) would be a "practical inpossibility."
* * * * *
Based on the entire record in each case, the findings of
fact regarding certificated enpl oyees contained in the attached

proposed decisions are adopted by the Board itself.

lrhe EERA is codified at Governnent Code section 3540
et seq. All section references are to the Governnent Code
unl ess ot herw se indicated.



Substitute Teachers Are Enpl oyees Wthin the Meani ng of
‘Section 3540.1(j) of the EERA

The Jefferson District argues that its per diem substitute
teachers are not "enployees" under the EERA because they have

no witten contract. |In support of this argunent, it cites the

1935 case of Wod v. Los Angeles Gty School Di strict (1935) 6 .

Cal . App. 2d 401

The authority for the court's statenent that a witten
contract is required for enploynent is not determ nable from
the decision itself.? Furthernore, neither the question of
whet her the teacher was an enpl oyee of the school district nor
the existence of a witten contract was ever in issue, since
the teacher was in fact serving on a witten contract as a
substitute. At any rate, we do not find the Wod case rel evant
to the issues presented here. The authority of the PERB
derives fromthe EERA itself, which defines "enployee" in
Section 3540.I(j):

"Public school enployee" or "enployee" neans
any person enployed by any public schoo

enpl oyer except persons el ected by popul ar
vote, persons appointed by the CGovernor of
this State, managenent enpl oyees, and
confidential enployees.

2phe Wood court cited the case of Gould v. Santa Ana H gh
School District (1933) 131 Cal.App. 346, in which it was held
that, as used in the school laws of California, the term
"enpl oynent” nmeant services to be rendered for conpensation on
an express, rather than inplied contract. In both the Wod and
Goul d cases, the issue was not whether certain teachers were
enpl oyees of the school districts, but rather was limted to
whet her the teacher in question had served in a probationary
capacity such that would qualify that teacher for pernanent
st at us.




Thus, EERA excludes only four specific categories of persons
who woul d ot herw se be deened as enployed by a public school
enpl oyer. "Substitutes" are not one of these four

The districts contend that, even though the statute does
not specifically exclude.substitutes, PERB shoul d do so,
essentially because their enploynent is casual. "W believe"
the Palo Alto District states, "an enployee's casual status is
first an enploynent issue and then a unit issue.” It is argued
that substitute teachers are enployed on an "as-needed" basis,
and a substitute does not enjoy an expectancy of continued
enpl oynent .

The Board disagrees with these argunents. An initia
consideration is that substitutes, who teach in the place of
absent regular teachers, as a class forman integral, essential
conponent of the instructional staffing program of the public
schools. Although the freguency with which any given
substitute wll teach is on this record difficult to ascertain
with precision, it is clear that regular teachers, as a group,
are occasionally absent and that substitues will be enployed to
teach in their place. |In the Jefferson case, the hearing
officer estimated that the Jefferson District required over
2,500 substitute days through April in the 1967-77 school
year. In the Palo Alto case, the total nunber of substitute
teacher days taught in 1975-76 was found to be 5,132.5. To
characterize substitutes as a class as peripheral or epheneral

enpl oyees is msleading and fails to reflect their central,



continuing role in the staffing of public schools. |Indeed,
this role provides affirmative, sound reasons why substitutes
shoul d be considered enployees within the neaning of EERA
Second, exclusion from coverage under EERA woul d deny them
far nore than negotiating rights. Section 3543 of EERA endows
public school enployees with certain rights, including, anong
ot hers, those of formng, joining and participating in the
activities of enployee organizations for the purpose of
representation on all matters of enployer/enployee rel ations.
Section 3543.5(a) prohibits, anong other things, public schoo
enpl oyers from threatening reprisals on or discrimnating
agai nst enpl oyees for exercising any right granted to enpl oyees
by EERA. Thus, defining substitutes as "nonenpl oyees" woul d
renove them from statutory protections against discrimnation
and reprisals for engaging in organizational activity in
addition to denying them negotiation rights. Such protections
appear especially significant for substitutes since they are
not covered by tenure provisions of the Education Code and
exist on a substitute list at the discretion of the district.
Thus, substitutes who conprise such an inportant staffing
function in the districts should not be denied the fundanental

prot ecti ons which EERA confers on public school enployees.?

3The Board's position that the question of "casual"
status does not determ ne whether or not a worker is an
"enpl oyee" within the meaning of EERA accords with the
treatnment of this issue by the National Labor Rel ations Board
(NLRB). The NLRB has consistently treated the intermttency or
irregularity of a worker's enploynment as a unit issue and has



W believe that the Legislature intended the definition of
of "public school enployee”" to be inclusive, and extend broad
coverage for representation and negotiating rights for persons
who perform services for, and receive conpensation from public
school enployers. The Board thus finds that substitutes are

public school enployees within the neaning of the EERA.

Substitutes May Hold Positions in a School District

The Jefferson District contends that, pursuant to

section 3544, substitutes nay not be part of a negotiating unit
because they do not hold "positions” in a school district but
rather only replace persons enployed in positions who are
absent. Section 3544 provides for, inter alia, the filing of a
representation petition by an enpl oyee organi zation seeking
exclusive recognition in an appropriate unit. It states in
part:

...the request [for recognition] shall

descri be the grouping of jobs or positions

whi ch constitute the unit clained to be
appropriate. ...

(con"t fn. 3)

avoi ded denying "casual" enpl oyees coverage under the

Nati onal Labor Relations Act. |In The Tanphon Tradi ng Conpany,
lnc. (1950) 88 NLRB 597 which involved stevedores, the NLRB
Indicated that it was "common know edge" that the tenure of
stevedores in the shipping industry is of a casual nature. The
NLRB reasoned that "there is nothing in the NLRA that restricts
or limts the definition of an enployee to one whose tenure of
enpl oynent nust be fixed to a regular day to day or week to

week or nmonth to nonth basis.” Notw thstanding the "casua
nature"” of their enploynent, the stevedores "have not been
deprived of the rights of enployees under this act.” See also

Al Work, Inc. (1971) 193 NLRB 918.




W do not interpret the use of the words "jobs or
positions” to be a Ilimtation on the eligibility of enployees
who may be included in negotiating units or on the type of
classifications which may conprise an appropriate unit. The
function of the words "jobs or positions"” used in section 3544
is merely to describe or to identify, and not to limt, the
constituent occupational classifications in the unit sought by
the petitioner.

A Unit of Substitutes is an Appropriate Negotiating Unit

Havi ng decided that substitutes are eligible to be included
in a negotiating unit, the question of the appropriateness of a

unit of substitutes nust be examned. |In Peralta Community

College District (11/17/78) PERB Decision No. 77 the Board

nodified its earlier interpretation of the term "classroom
teacher" enployed in section 3545 (b), which indicated that
there exists a rebuttable presunption that all classroom
teachers share a community of interest. As the Board there

expl ai ned:

Readi ng subsection 3545 (b) together with its
conpani on subsection (a) gives rise to the
presunption that all teachers are to be
placed in a single unit save where the
criteria of the latter section cannot be
met. In this way, the legislative
preference, as the Board perceives it, for
the largest possible viable unit of teachers
can be satisfied. Thus, we would place the
burden of proving the inapppropriateness of
a conprehensive teachers' wunit on those
opposing it.

If this reasoning were applied to the cases before us, a

presunption would exist that substitute teachers shared a



community of interest with the regular, full-tine teachers, and
the unit of substitutes would be presunptively inappropriate.
However, the above described presunption will not be applied to
these cases. The nodified interpretation of section 3545(b),
the Board stated in Peralta, should only have prospective
effect in situations where a retrospective application would
cause disruption and instability. |In Peralta, this Board
recogni zed the hazards to stable enployer-enpl oyee relations of
retrospective application of the new unit appropriateness
gui delines established therein. It stated

[n]egotiations and certificati ons have been

granted, contracts have been executed and in

many units negotiations are even now in

progress. It would not serve the statutory

goal of the stablization of enployer-

enpl oyee organization relations in the

public school systemif we were to void, or

in any way interfere with units already

est abl i shed under the guidelines of

Bel nont % or Petal una.!®

In the cases before us, application of the Peralta

interpretation of section 3545(b) would clearly carry with it
potential for disruption. Representation files of PERB, of
which official notice is taken, indicate that in both districts

there exist negotiating units of teachers which exclude

“Bel nont El enentary School District (12/30/76) EERB
Deci sion No. 7.

*Petaluma Gty Elenmentary and H gh School Districts,
(2/22/77) EERB Deci sion No. 9.




substitutes.® In both units there are contracts between the
districts and an exclusive representative, and these contracts
contain recognition clauses for certificated units which al so
excl ude substitutes.

Since the interpretation of section 3545 (b) established in
Peralta is not being applied to this case, we turn to the
guestion of whether the substitutes in each district constitute
appropriate negotiating units. The Board agrees with the
hearing officers' findings that the substitutes in each
district share a community of interest anong thensel ves based
on the fact that their principal responsibility is to teach
students in a classroom setting and that the terns and
conditions of their enploynent are sufficiently alike. The
Board al so finds that considerations of efficiency of
operations of the school district and established practice do
not indicate that a unit of substitutes would be inappropriate
under the exceptional circunstances of this case. Therefore,

the Board approves the petitions for units of substitutes.

6In the Palo Alto District, a unit of certificated
enpl oyees whi ch excluded substitutes was established on
May 7, 1976. The district voluntarily recognized the unit
sought by the Palo Alto Educators Associ ation, which was
originally petitioned for on April 5, 1976, and anended to
excl ude substitutes on April 8, 1976. On January 17, 1978, the
Pal o Alto Educators Association and the Palo Alto Unified
School District entered into a collective bargaini ng agreenent
for the termJanuary 17, 1978, to June 30, 1980. This contract
contained a recognition agreenent whereby the unit recognized
was that created by the above-nentioned voluntary recognition.
The request for recognition by the Substitute Teachers



The Board al so agrees with the hearing officers
conclusions that the negotiating unit of substitutes should be
broadly defined and include all enployees who work in the
position of substitute. Therefore, a proper unit description
is one which conprises all substitutes who are enployed by each

district.

Voter Eliqgibility

While it is presuned that salaries and other terns and
conditions of enploynent will affect all nmenbers of the unit,
the choice of a negotiating agent should be limted to those
substitutes with an established interest in enploynent
relations with the district. W therefore determ ne that
substitute teachers on the current substitute teacher |ist who
have been enployed for at |east 10 percent of the pupil schoo

days during the 1977-78 school year, or 10 percent of the pupi

(con't fn. 6)

Section/Palo Alto Educators Association for a unit of
substitutes was filed July 28, 1976.

In the Jefferson District, AFT, Local 1481, becane
exclusive representative in a unit of teachers which excl uded
per diem substitutes on May 26, 1976, as a result of winning a
representation election. AFT had on April 1, 1976, originally
sought a unit of all teachers. But in the consent election
agreenment prior to the election, per diem substitutes were
excluded from the agreed upon negotiating unit. AFT and the
district entered into a collective negotiating agreenent on
March 29, 1977, for the term Septenber 1, 1976, until June 30,
1978. The contract contained a recognition clause which
i ncorporated the exclusion of substitutes from the unit of
certificated teachers. On March 24, 1977, AFT, Local 1481,
sought recognition as exclusive representative for a unit of
substi tutes.
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school days of the current school year up until the election
cut-off date which is established by the regional director

shall be eligible to vote in that election.

ORDER

Upon the entire record in this case, the Public Employment
Rel ati ons Board ORDERS:

1) The following units are appropriate for meeting and
negotiating provided an enployee organization becomes the
exclusive representative:

In the Palo Alto Unified School District:

all substitutes enployed by the Palo Alto
Unified School District:

In the Jefferson Union High School

District: all per diem substitutes enployed
by the Jefferson Union High School District.

2) It is further ORDERED that a substitute enployee in the
Palo Alto Unified School District Substitute Unit shall be
eligible to vote in an election for exclusive representative if
the enployee is on the current substitute teacher list and has
worked at least 10 percent of the pupil school days of the
1977-78 school year, or at least 10 percent of the pupil school
days of the current school year up until the election cut-off
date which is established by the regional director.

It is further ORDERED that: because the conposition of the
unit the Board has found appropriate is the same as that which
petitioner seeks, no new show ng of support will be required

It is further ORDERED that, in view of the time elapsed since

the filing of the petition and acconpanying proof of support,

11



the employer is not required to grant wvoluntary recognition and
may request an election. Therefore, pursuant to Cal. Adm.
Code, tit. 8, sections 33460 et seq. (Article 8, Representation
Elections), the regional director shall conduct an election in
the unit if the employer does not grant voluntary recognition.

3) It is further ORDERED that a per diem substitute
employee in the Jefferson Union High School District shall be
eligible to vote in an election for exclusive representative if
the employee is on the current substitute teacher 1list and has
worked at least 10 percent of the pupil school days of the
1977-78 school year, or at least 10 percent of the pupil school
days of the current school year up untii the election cut-off
date which is established by the regional director.

It is further ORDERED that: because the composition of the
unit the Board has found appropriate is the same as that which
petitioner seeks, no new showing of support will be required.
It is further ORDERED that,in view of the time elapsed since
the filing of the petition and accompanying proof of support,
the employer is not required to grant voluntary recognition and
may request an élection. Therefore, pursuant to Cal. Adm.
Code, tit. 8, sections 33460 et seq. (Article 8, Representation
Elections), the regional director shall conduct an election in

the unit if the employer does not grant voluntary recognition.
]

—— ————— - oy

Fdd

By: Harry Gluck, Chairperson Jerilou Cossack Twohey, Member

r

!
Raymond J. Gonzales, Member, dissenting:

I dissent from the majority's decision to form a separate unit

12



of substitute enpl oyees. | do not believe that per diem
substitutes should be considered enployees w thin the neaning
of the EERA. As a group, their enploynent relationship with
any individual school district is too epheneral to justify
granting themthe right to engage in negotiations.
A substitute's enploynent relationship with a school district

i nvol ves being placed on a list. As the Palo Alto Unified Schoo
Di strict argues:

The existence of a substitute teachers |ist

does not create an enploynent status, yet the

hearing officer concludes that any substitute

t eacher whose nane appears on the current |ist,

who worked as little as one hour |ast year,

and who may not have worked at all this year

is an enployee of the district.
Both the majority and the hearing officer apparently believe that
being placed on a list is a sufficiently strong tie to a district
to justify an extension of all EERA rights to per diem substitutes,.
They both attenpt to concoct a unit and a voter eligibility
formula to satisfy their desire, apparent in so many mjority
deci sions, to guarantee coverage of the Act to everyone who sinply
passes through a district on a very limted basis. The results
in both instances are so absurd that they are akin to a random
wal k of an infinite nunber of nonkeys across the keys of an
infinite nunber of typewiters in their effort to reproduce the
wor ks of Shakespeare.

| do not believe that the EERA requires this Board to extend

negotiating rights to every person who receives noney from a
school district, no matter how attenuated the enploynent rel ation-

ship is. The Board shoul d exercise judgnent and its supposed

know edge of the educational process of this state to determ ne

13



when a person has a sufficiently strong interest in his/her

enpl oynent with a school district to be entitled to conpel the
district to negotiate the terns and conditions of that enploynent.
In my opinion, substitutes do not have such a substantial and
continuing enploynent relationship with individual school districts
that they shoul d be given negotiating rights.

The attenuated nature of a substitute's enploynent is
denonstrated by the fact that being on the substitute list is no
guarantee that a substitute will ever be hired. Also, the
substitute is under no obligation to accept enploynent if offered.
Enpl oynent is on a day-to-day basis; the district can fire the

1 while the substitute can also refuse to

substitute at any time
work at any tinme. Even the Board, in excluding both per diemand
long-term substitutes fromcertificated units, has consistently
noted that substitutes have no expectation of future enploynent.?#
Al t hough sone substitutes work year after year, substitute
l[ists in general are subject to constant fluctuation; thus any
unit formed would tend to be unstable. In the Jefferson district,
for exanple, on a substitute |ist averaging approximtely 75
persons, in one year 26 persons were dropped fromthe |ist and
41 wer e added.
| believe that these factors show that substitutes do not have
a substantial and continuing enploynent relationship with any

particul ar school district. | realize, this opinionis contrary to

1Education Code Section 44953.

’Bel mont El ementary School District (12/30/76) EERB Deci sion
No. 7, Petaluma Gty Elenentary and H gh School Districts (2/22/77)
EERB Decision No. 9; Qakland Unitied School District (3/28/77)
EERB Deci si on No. 15.
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NLRB deci sions and to sone decisions in other states. However,
| have never viewed those types of decisions as binding or even
particularly influential on this Board. The NLRB deals only
with private sector enployees. None of the types of enployees
covered by NLRB decisions relating to on-call, as-needed
enpl oyees (e.g., "stevedores," "day | aborers”) have rol es that
are renotely related to those of substitute teachers in our
public school system And, while a few other states have
deci ded that substitutes should be given negotiating rights, |
think California, being nore simlar to the State of New York in
its educational system should, perhaps, take the course New York
has pursued in deciding that substitutes' enploynent relationship
with school districts is too epheneral to extend themthe
coverage of the EERA.3

| think the insubstantial enploynent relationship that
substitutes have with a particular district is a sufficient
reason for excluding themfromnegotiating rights. However, |
al so have strong policy reasons for ny decision. In the first
pl ace, many substitutes are on lists in two or nore schoo
districts. To allowthemfull negotiating rights in every
district in which they are listed would give them several "bites
at the taxpayers' apple.” 1In these times of shrinking school
budgets, such a result should be avoi ded.

In addition, giving substitutes negotiating rights enables

themto negotiate not only wages, but all of the other terns

3East Ramapo Central School District (1973) 6 New York PERB
4059; Bernard T. King (1973) 6 New York PERB 3132.

15



and conditions of enploynent listed in section 3543.2. For
exanple, to allow a separate unit of per diemsubstitutes the
right to bargain on class size while the district at the sane
time nust negotiate class size with the regular unit of certifi-
cated enpl oyees would in reality be a contradiction. How could
the district possibly establish two separate policies on class
size--one for the regular certificated teachers, and another for
the substitutes who are hired by the district on an as-needed
basis? What would the district do? Send sone children hone
when their teacher is absent so that the class size would be
the one negotiated for day-to-day substitutes? Hre two
substitutes to replace one regular teacher?

Anot her policy consideration is that the per diem substitutes
have in the course of the |last few years allowed districts to
conply with their statutory mandate of providing a public schoo
educati on when sone enployees in the state have violated the |aw
by going on strike. The majority, on page 5 of its decision,
cleverly disguises its intent in this sane regard. |t states:

Thus, defining substitutes as "non-enpl oyees”

woul d renove them from statutory protections

against discrimnation and reprisals for

engagi ng in organizational activity in addition

to denying themnegotiating rights.
VWhat the majority has expressed in its brief to the Supreme Court
on strikes by public enployees is that organizational activity

4

arguably includes the right to strike. The fact is that

4Brief of the Public Enploynment Relations Board to the
Supreme Court of California, California Teachers Association v.
Superior Court for the County of San Di ego, Case No. L.A 30977,
at p. 18.
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California courts have expressly prohibited strikes by public
school enployees in the absence of legislative aut hori zati on. 5?
The majority of this Board, on the other hand, appears to have
an opposite view \Wat they are doing by allowing for the
establishment of a unit of part-time per diemsubstitutes is
effectively elimnating the work force on which a district
depends to provide children an education when its regul ar

enpl oyees engage in an unlawful strike.

The problens that are raised by giving substitutes negotiating
rights are further denonstrated by the majority's efforts to limt
voting eligibility. They decide that voting eligibility should be
confined to substitutes "with an established interest in enploynent
relations with the district."

Assum ng, arguendo, that substitutes shoul d be given
negotiating rights, this standard nmakes no sense. \Wat the Board
has done is conclude that sone enpl oyees who have requested of the
district that they be placed on the per diem substitute teachers
list do not have "established interests in enploynent relations
with the district." Thus, we nust assune that sone per diem
substitute teachers' reason for putting their nameon a |list was
perhaps frivolous and could not in itself denonstrate an established
interest in enploynent relations.

Moreover, if some per diemsubstitutes do not share a
substantial interest in those matters within the scope of

representation, then they obviously do not share a comunity of

5See, e.g., Pasadena Unified School District v. Pasadena
Federation of Teachers (19/7) /2 Cal.App.3d 100.
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interest with those per diem substitutes who qualify under the
majority's fornmula and should not be included in the sane
negotiating unit. On the other hand, if they do share a comunity
of interest, then logically they nmust also share a nutual interest
in mtters within the scope of representation and should thus
enjoy the equal right to vote and participate in the activities
of the enpl oyee organi zation of their own choosing as specified
in the Act.
| personally disagree with the idea that only sone enpl oyees
should have the right to vote for the representative of all
enployees in a unit. If a substitute has a significant enough
enpl oynent interest to be included in a unit, s/he should have
the right to cast a vote for or against exclusive representation.
| also think that creating a voting eligibility requirenent
can |lead to absurd results. Per diemsubstitutes who have been
designated by the majority as nmenbers of the regular unit of per
di em substitutes could sign proof of support cards or petitions

pursuant to Governnment Code section 3544.6

6Section 3544 provides in pertinent part:

An enpl oyee organi zati on may becone the exclusive
representative for the enployees of an appropriate
unit for purposes of neeting and negotiating by
filing a request with a public school enployer
alleging that a majority of the enployees in an
appropriate unit wish to be represented by such
organi zati on and asking the public school enployer
to recognize it as the exclusive representative.
The request shall describe the grouping of jobs or
positions which constitute the unit clainmed to be
appropriate and shall include proof of majority
support on the basis of current dues deduction

aut hori zations or other evidence such as notarized
menbership lists, or nenbership cards, or petitions
designating the organi zation as the exclusive
representative of the enployees

18



A district as the result of receiving a show ng of najority-
support could grant voluntary recognition to an enpl oyee

organi zation. This would clearly underm ne the majority's new
hol ding that not all per diemsubstitutes in the unit have the
right to vote. Any per diemsubstitute would, in effect, be
casting a vote by signature rather than by ballot, even though
t hat enpl oyee does not have what the majority woul d consider a
sufficiently substantial established interest in enploynent
relations to entitle themto vote in an election.

Equal ly absurd is that while any per diem enployee's signature
can be used to establish an enpl oyee organi zation's proof of
support, because of the voting eligibility requirenent established
by the majority, the very sane per diemenployee woul d be unabl e
to vote for the exclusive representative of his/her choice. This
is a fundanmental flaw in the denocratic right to vote for a
representative or in fact vote for "no representative," the latter
ri ght being expressly mandated by the Legislature in the statute
when it declared that every ballot should have a place for "no
representative."7

Even assuming that it is appropriate to limt voting rights,
care nust be taken to not do so arbitrarily. The majority has

not taken such care. Generally, the NLRB disenfranchises only

enpl oyees who have no reasonabl e expectations of future enpl oynent.

7

Government Code section 3544.7(a) provides in pertinent
part: :

.o There shall be printed on each ball ot
the statement: "no representation.” :

19



I n maki ng such a determnation, the NLRB tries to develop a

rati onal basis for deciding when an enpl oyee does not have such
an expectancy.® Despite its usual reverence for NLRB policies,
the majority provides no such basis for its decision that
substitutes "on the current substitute teacher |ist who have
been enpl oyed for at least 10 percent of the pupil school days
during the 1977-78 school year, or 10 percent of the pupil schoo
days of the current school year . . . " have ‘denponstrated a
sufficiently greater "established interest in enploynent relations''
than those who have worked |ess than that amount that woul d
justify disenfranchising the latter group of substitutes. The
10 percent figure is totally arbitrary. The majority is nerely
trying to make its first unreasonable decision—that of giving
negotiating rights to substitutes—ore pal atable by nmaking a
further unreasonable voting eligibility requirenent.

Finally, | nust conclude that we have in Jefferson and Palo
Alto another manifestation of the majority's inability to grasp
the significance of their action in respect to the totality of
the public education systemof this state. Wthout entering into
a broad discussion of efficiency of operation, suffice it to say
that since the Legislature saw fit not to alter the designation
of per diem substitute in the Educatioh Code and continued the

right of a governing board to hire and fire per diem substitutes

“8See, e.g., the NLRB's discussions in Berlitz School of
Languages of Anerica, Inc. (1977) 231 NLRB No. 116 [96 LRRM 1644];
Aner1 can Zoetrope Productions, Inc. (1973) 207 NLRB 621 [84 LRRM
1491]. '
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at will, iE would be a contradiction for this Board to now
extend to per diem substitutes a right that the Legislature
could easily have extended to them by eliminating in the EERA
those sections of the Education Code referring to per diem
substitutes which are in conflict with the Act. It is my
conclusion that the Legislature had no intention of extending
coverage to per diem substitutes for it could have easily made
its intention clear by repealing those management prerogatives
it granted to school district governing bodies in Education Code
sections 44918, 44953, and 45030. This decision by the majority
once again flies in the face of the mandate of the statute to
promote good personnel management and good employee-employer
relations. 1Instead, it would lead to chaos by requiring the
district to locate, identify, and maintain records on such a
casual group of employees as per diem substitute teachers.

While I must conclude that most districts in this state have
failed to provide per diem substitutes with adequate compensation
for their very important service to education, I cannot see that
granting them collective bargaining rights under the EERA is a
reasonable remedy. It would be perhaps more advisable for the
Legislature to reexamine the entire nature of substitute teaching
in our public schools and correct several discrepancies in a

single act.

- -

‘anmond J. Gonzales, Member
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EDUCATI ONAL EMPLOYMENT RELATI ONS BOARD
OF THE STATE OF CALI FORNI A

In the Matter of: g

PALO ALTO UNI FI ED SCHOOL DI STRI CT, ) Case No. SF-R-497
Enpl oyer, )) "PROPOSED DECI SI ON

and )) (9-7-77)

SUBSTI TUTE TEACHERS'  SECTI O\I,
PALO ALTO EDUCATORS ASSCCI ATI ON,

Enpl oyee Organi zati on.

Mo e M N,

éFpearances: Dani el C. Cassidy, Attorney (Paterson and Taggart) for Palo
o Unifred School District; Byron Mellberg, Attorney (Mellberg and Stearns)

_for Substitute Teachers' Section, Palo Alto Educators Associ ation,
Before David W Grard, Ad Hoc Hearing Oficer.
PROCEDURAL HI STORY
On Jul'y 28, 1976, the Substitute Teachers' Section, Palo Alto

Educat ors Association (hereinafter "STS') filed a request for recognition
wi th the Coverning Board of the Palo Alto Unified School District
(hereinafter "District"). The request sought a unit of all substitute
teachers, a unit conprising 180 enpl oyees of the District.

On Cctober 1, 1976, the District notified the San Franci sco Regi onal
O fice of the Educational Enployment Relations Board of its decision to

deny recognition to STS. A formal hearing was conducted on Nay 12, 1977.



| SSUES

The parties stipulated that the follow ng issues are in dispute:

1. Is STS an enpl oyee organization wi thin the meaning of Section 3540.1(c)
of the Educational Enploynent Relations Act (EERA)H?'

2. Do substitute teachers have negotiating rights under the EERA?

3. Are substitute teachers an appropriate unit?

FI NDI NGS OF FACT

The Palo Alto Unified School District has an enrollnment of approxi mately
14,000 pupils in kindergarten through the twelfth grade.? It has thirty
school s including twenty el ementary schools, three junior high schools and
three special schools.3 The District enploys approximtely 925 certificated
personnel and sone 455 classified personnel.44

There are approximtely 200 substitutes on the District's active enpl oy-
ment |ist, on the average, over the course of ayear. At the tinme of this
hearing, the list included approximately 170 substitutes. Sonme 47 percent
of the substitutes on the District's active roster have enpl oynent dating
three years or less; 26 percent have enpl oyment dating four to five years; the
remai ning substitutes have enpl oynent dating nore than five years. The

average length of time substitutes have maintained placement on the District's

LGover nment Code Sections 3540 et seq.

?Sel ected Statistics: 1974-75 California Public School s, (Sacramento:
California State Departnent of Education), 1976.

3California Public School Directory, (Sacramento: California State Departmnent
of Education), 1975,

‘Ratios of California Public School Nonteaching Enployees to O assroom
" Teachers (Sacranento: California State Departnent of Education), 1976.



list isthree years and three nmonths. Turnover on the substitute |ist
fromyear to year is between 25 and 30 percent.' No evi dence was present ed
regarding frequency of individual assignnents of those enployees maintaining
pl acement on the District's roster. The total nunber of substitute

teacher days taught in 1975-76 was 5,132)5.

The District enploys substitutes on either a day-to-day or |ong-term
basis. "Long-ternt is defined as any assignment continuing for 21 days or
more. Long-termsubstitutes who teach for a fuII‘senester'receiVe enpl oy-
nent contracts  Day-to-day substitutes and substitutes teaching nore than
20 days but less than a semester do notf Senester assignnments are
infrequent. Day-to-day substitutes are not guaranteed any certain nunber
of days of work each year hut, rather; are on-call. Substitute assignnments
are made on a rotational basis fromthe substitute enploynent list. Regular
teachers can, however, request substitutes byname. Subject to substitute
availability such requests are routinely honored. Substitutes are free to
refuse an assignment without providing a detailed reason for such refusal.
Substitutes can and do substitute in other districts.

Substitutes do not have tenure rights. There are no mandatory
eval uation procedures for "short-term’ substitute teachers. ‘Substitutes
serving for ten days or nore are subject to evaluation by the principa
of the school to which they were assigned; Substitutes are not entitled
to a hearing upon termnation, but the District as a matter of practice
routinely notifies substitutes prior to elimnating themfromthe master
list.

The District follows a procedure in the enpl oyment of substitutes which
can be briefly described as having four steps. First, applicants for the

substitute list are required to conplete an application form  Second,



application forns are screened for purposes of selecting interview candidates.
Third,'i nterviews are conducted by- the. assistant superintendent of personnel
servicesf Fourth, upon conpletion of the interviewprocess, candidates
are selected by the assistant superintendent for placenment on the substitute
roster or master list. This procedure differs fromthat used in the
enpl oynent of reqular teachers basically in that substitute appointments
are not submtted to the District"s Governing Board for final approva
Substitutes are required to hold avalid California teacher"s
credential and take an oath of allegiance prior to enploynent. Substitutes
are placed on a salary schedule different fromthat of regular teachersp
They are not entitled to |eave or health benefits. Substitutes are subject
to certain payroll deductions required by | aw such as federal and state
wi t hhol ding taxes and contributions-to the California State Teachers
Retirement Syst em '
I'n the 1976-77 school year, substitutes working 20 consecutive days
or less are paid at a rate of $42. 00 per day. Substitutes working 21
consecutive days or nore but |ess than a senester are paid $63.00 per
day. The $63.00 rate is calculated fromthe base step of the regul ar
teachers' salary schedule. Senester substitutes are placed on the
regul ar teachers' salary schedul e according to education and experience
and paid in accordance with that placement. In no case are senester
substitutes credited with nore than 45 units beyond a bachel or degree
and eight years of experience on the salary schedul e.
The primary duties and responsibilities of substitute teachers are
to conduct classes in conformance with absent teachers regular programlesson
plans and instructions. Substitutes are expected to maintain classroom

control as well. Substitutes are advised to maintain standby |esson plans



to be used when the. regul ar teachers* |esson pl.ans are mslaid or need to be
supplenentedf '

Substitutes are not required to attend faculty meetings or workshops
but are encouraged to do so. ‘Substitutes are not required to supervise
student extracurricular activities but on at |east one occasion a substitute
«vas asked to vol unteer for such duty.

STS is an organization affiliated with the Palo Alto Educators
Association (hereinafter "PAEA"). PAEAis the recognized representative of
regul ar contract teachers for the District. STS has representation on the
governing "Representative Council" of PAEA. STS nenbers on the Representative
Counci| are permtted to vote on non-policy matters but are not permtted
to vote on policy mtters. Policy mtters include those itens pertaining
to collective negotiations. Non-STS PAEA Representative Council menbers may,
however, vote on all matters affecting substitute teachers.

STS has been in existence for approximately five years. It has heretofore
not negotiated with the Di strict. It is governed by its own set of by-Iaws.
Its menbers elect their own officers. It holds regular monthly meetings at
various school sites in the District. The official business address of STS
Is the same as that of PAEA

The purpose of STSis "to pronote substitute teacher professional growth,
provi de substitutes information about the District and pronote self-esteem
and camaraderie anong substitute teachers.” STS has met with school facul ties,
hel d substitute workshops and worked on school bond el ections.

There are approxi mately 60 STS wenbers;' Menbership in STS is open only
to persons accepted for enploynent as substitute teachers by the District.

STS nenbers are required to pay dues. Dues are determned by and paid to PAEA

There is no salary check-off for STS nenbetsf



DI SCUSSI ON AND _CONCLUSI ONS

STS i s an Enpl oyee Organi Zati on

The District concedes that STS is an "organization" according to conmon
dictionary usage but argues that STS need not and should not be found to be an
"enpl oyee organi zation" wi thin the meaning of the Educational Enpl oynent
Rel ations Act (EERA). Its argument is bottomed on the contention that STSis a
mere "puppet” of the parent affiliate PAEA It is maintained that if STSis |
found to be an enpl oyee organi zation, STSwill be patently unable to neet its
. obligation to nmeet and negotiate with the District in good faith.

The District's argument rests upon four bases: (1) STS does not
have the requisite power to establish negotiating priorities or reach
agreement; (2) STS cannot fairly represent its nenbers; (3) thereis an
i nherent conflict of interest between the parent PAEA and its affiliate
STS, and finally (4) STS cannot ultimately be hel d accountabl e by the
District for any legal and contractual responsibilities which it attenpts
to enter.

STS takes the position that two statutory réquirenents must be met in
order for it to be included under the provisions of the EERA as an enpl oyee
organi zation. First, the existencé of an "organi zation" nust be established.
Secondly, a defined organi zation nmust "include enpl oyees of a public schoo
ehployer."

On the first point, STS argues that the EERA i's clear and unanbi guous
inits definition of an enpl oyee organization and further that an expansive
statutory interpretation is to be preferred in any event. STS, it is proffered,

has all the necessary indicia of such a statutorily defined organization.



STS points out that, thoughit is affiliatedw th the [arger PAEA, such

affiliation cannot be construed as tantanount to integration. On the

second point, STS contends that its menbers are enpl oyees of a public

school enpl oyer. Such contention is based on the relationship between

the District and substitutes whereby fhe substitutes "sell...services for a

wage or salary and undertake to performa given function under supervision"

to the District, any lack of regularity of that relationship notw thstanding.
The definition of an "enpl oyee organi zation" is provided in Section

3540.1(d) of the EERA; |

;EnPloyee organi zati on means any organi zation whi ch includes
npl oyees of a public school enployer and whi ch has as one of its

&{{Ha{KaPuEBgFFE ggﬁggfegabpgygg?p enpl oyees in their relations

In order to find that an enpl oyee organi zation exists under the
EERA, three requirements nust be satisfied: (1) it must be an organization
(2) it must include enpl oyees of a public school; and (3) one of the
primary purposes of the organization nust be providing representation of
enpl oyees inrelations with the public school enployee

Rul es of statutory constructionrequire that : "[s]tatutes nust be given
a fair and reasonable interpretationw th due regard to the |anguage used
and the purpose sought to be acconplished. The |anguage of an enact nent
controls the construction, though extraneous aids may be resorted to where

the |anguage i s anbi guous and the legislative intent not clearly di scernible."?

°45 Cal . Jur. 2d 623-624. See al so Peapl e v. Rodriguez (1963), 222 Cal. App. 2d 221



The term"enpl oyee organi zation" is not anbi guous by defihition or
context. Cearly an ordinary dictionary neaning of the word organization
woul d appear to be quite adequate. Had the Legislature intended a nore
stringent requirement for EERA coverage—a requirenent that the petitioner
be a legal entity, for exanple—+t woul d have so provided. Here STS easily
falls within the dictionary defihition of organization. It has beenin
existence for five years, it has its own by-laws, it is |ed by duly elected
office holders and it hol ds meetings on aregular basis. In fact, the
District concedes inits post-hearing.brief that STS is an organization
wi thin the dictionary neaning of that word. The District neverthel ess

urges that STS is not an organizationw thin the neaning of the EERA

Wi le the precise legal theory of the District's clai mgoes unstated
the District apparently seeks to place its argunEnfs on public policy
grounds. The District merely points out several potential public policy
probl ens and asks that the Board |ook beyond the plain meaning of the
statutory | anguage. °@

Afinding that STSis an enpl oyee organization within the neaning of the
EERA does no injustice to common sense or injury to the underlying purpose of
the legislation taken as awhole. It is the stated purpose of the EERA
to "...recogniz[e] the right of public school enployees to join organizations

III-’

of their own choice [and] ...to be represented by such organi zations.

®Holy Trinity Churchv. U.S., (1892), 143 U.S. 457; See also Silver v. Brown
(1966), 63 Cal 2d 841, 48 Cal Rptr 609. "The literal neaning of the words™
of a statute may be disregarded to avoid absurd results or to give effect
to manifest purposes that, inlight of the statutes legislative history
appear fromits provisions considered as a whole."

"Government Code Section 3540.



An expansive interpretation of the meaning of organization can be said to
be favored given a | egislative intent having such wi de paraneters.®"
~ Neverthel ess, the District claims that due to the nature of STS
affiliationw th the parent PAEA, STS organizational status is vitiated.
Ordinarily, affiliation has no bearing on organizational status. In
fact, it is not uncommon practice for a single | abor organizati on to act as
the exclusive negotiating agent of more than one unit of a single enployer.
So here—as under the NLRA—or exanple, if PAEA sought to represent
substitute teachers there is no reasonwhy it could not qualify as an organiza-
tionwthin the neaning of the EERA and seek to do so. |f PAEA can there-
fore directly seek to represent substitutes, there would appear to be no
reasonwhy its affiliate STS could not. Mere affiliation does not
ot herwi se defeat organizational status under the EERA

There is no California precedent for a claimthat sonething nore than
mere affiliationwill defeat organizational status. There have been such
clai ms under the NLRA, 9hovve\-/er, that organi zational status shoul d not be
granted on the basis that an organizationwas (1) a "front"; (2)was
recei ving "admnistrative assistance"; or (3) was incapable of proper

representation.

8See NLRBv. Anpex Corp., (CA. 7 1971), 442 F. 2d 82, whichis representative of the
federal courts™ viewon such interpretation.

9see Los Angel es Uni fied School District, EERB DecisionNo. 5, Novenmber 24,
19767 "Tootnote #I, where the Board noted that, "Wile we are not bound by
NLRB decisions we wi || take cogni zance of themwhere appropriate." It
shoul d be noted that the |anguage of the NLRAdiffers fromthat of the EERA
NLRA Section 2(5) has been defined as including "...any organization of
amﬁBkl nd, or any agency or enployee representation conmttee or plan..."

“NLRBv. Cabot Carbon Co., (1959), 360 U. S. 203, 44 LRRM2204; The Devel opi ng
Tanor LaW, p. 136 (CMiris ed. .1971).
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I'n General Dynami cs C‘orp.,10 the enployer clained that the enployee

group was a "paper organization" under the direct doni nati on and
control of the international union and thus a "front." The NLRB stated:

"Petitioner is a labor organizationwthin the neaning

of the Act, regardless of whether it is fronting for the
international uni on—an issue which may go to ms-
representation of the true bargaining representative but
has |ittle to dowth Petitioner's existence or status as
a | abor organization."

Moreover, in Colonial WIIiansburg Foundation,11 the NLRB rejected a

contention that a petitioning |ocal was not a |abor organization because

(1) it was receiving "admnistrative assistance" fromthe internationa

union; (2) the filing of the petition and all other matters were handl ed

by an organi zer fromthe international union; and (3) the |ocal had no
regul ar officers. Inthe instant case, STSfiled its own petition and has
its own officers. Qher than the fact that STS has the sane business address
as PAEA there is no evidence presented that PAEAwas instrumental in
organi zi ng substitutes.

Despite the difference in statutory |anguage between the NLRA and the
EERA i n defining enpl oyee organi zation, the NLRBviewthat "fronting" or
"admnistrative assistance" has little to do with organizational status should
be followed. There is little to comrend a rule that organizational status
be predicated according to some formula of degree of affiliation. Not only
woul d standards be difficult to establishbut such a rule woul d al so serVe.
to erode the right of enployees to select the organization of their

choi ce for purposes of representation

- 10213 NLRB 851 (1974).
1224 NLRB 115 (1976).

-10-



The District's public policy argunent additionally enbraces the
viewthat if STSis found to be an enpl oyee organi zation within the meaning
of the EERA, it will be unable to act responsibly toward either the District
or its menbers. The record is barren of any evidence to support such a
claimand it is not patent or necessarily inferred frommere affiliation.

Neverthel ess, it should be noted that the NLRB in Alto Plastics®

stated that:
"For, it must be renenbered that, initially, the Board merely provides
the machi nery whereby the desires of the enpl oyees may be ascertai ned
and the enpl oyees may select a 'good [abor organization, a 'bad |abor
organi zation, or no |abor organization, it being presupPosed t hat
enployees wil | intelligently exercise their right to select their
bargal ning representative..."
Cearly the NLRB has rejected the notion that organizational status
be placed on a footing of representational effectiveness. The wi sdomof such
an approach makes sense in this case as well. There are nore appropriate
alternative neans of dealing wi th problems of representational effectiveness.
The enpl oyer or an individual could, for exanple, bring an unfair practice
charge should it be felt that the enpl oyee organization is not nmeeting its
statutory obligations.® Though the spectre of representational inpropriety
can be raised, it should not be done in the context of organizational status

and it shoul d never be presumad.14

12136 NLRB 850 at p.851-852 (1962): See al so Hotel Properties, 194 NLRB 139 (1972).

13 .
Governnent Code Section 3543. 6.

YSee Morris, Ebveloping Labor Law Supp. 1971-75, at p. 73 where it is said,
"Consistent Wi thiits decisioninAto Plastic’Mg. Corp., the Board has
continued to refuse toinquire into the internal affairs of aunionin
determning whether it is a statutory 'labor organization.' It chooses
instead to police the union's statutory obligation after certification.”

-11-



For the above stated reasons, the District's claimon public policy
grounds must fail.
Next it is found that STS includes enpl oyees of the District within
I ts nmenbership ranks. \Wile the discussion, infra, concludes that substitutes
are "enpl oyees" it should be noted that Section 3540.1(d) only requires that
to be an enpl oyee organi zation it nust -"...include enployees." A finding
that some menbers of the organization are not enpl oyees woul d not def eat
STS standing as an enpl oyee organi zation.
The third and final statutory requirenent necessary to find that STS
I's an organi zation within the neaning of the EERAis to determ ne whether
one of its primry purposes is to represent enployees in their relations with
t he public school enployer.
In Bgyiy9§?§, the NLRB found the requisite purpose of a | abor
organi zation exi sted, saying:
"The appl i cabl e provision of Section 2(5) of the Act defines a
| abor organization as 'any organi zation of any kind, or any agency
or enpl oyee representation conmttee or plan, inwhich enployees
participate and whi ch exists for the purpose, inwhole or inpart,
of dealing w th enployers concerning grievances, |abor disputes,
wages, rates of pay, hours of enploynent, or conditions of work.'
Cearly, Petitioner exists for statutory purposes, althoughits
pur poses have not yet cone to fruition; and enpl oyees have
participated in its organization and subsequent activities, although
the latter have been [Tmted by the organization's lack of representation

rights. Accordingly, we find that Petrtioner is alabor organiza-
tion within the neaning of the Act."

Here STS has not negotiated with the District but it seeks to do so.
To that end it has requested recognition as an exclusive representative. As
in Roytype, the requisite purpose should be found to exist despite the fact

that it has not yet come to fruition

1199 NLRB 354 (1972).

-12-



Substitutes Have Negotiating Ri ghts |

The District takes the position that substitutes do not have
negotiating rights since they are not "enpl oyees" w thin the meaning of
the EERA. It is first pointed out that substitutes differ fromregul ar
enpl oyees in statute and in fact. The District, further, takes the
position that mere placement on a substitute |ist does not in any event
necessarily constitute enployment. The District argues that coverage
under the EERA does not automatically extend to all enployees and suggests
that coverage only be provided to those persons neeting the burden of a
two- pronged test of enployment continuity. First, substitutes nmust show
that as individuals they are used "frequently” by the District. Secondly,
they must show that they are used on a "predictably regular basis."
Presumably, persons not able to meet the test shoul d be considered

"casual " enpl oyees and as such be excluded fromcoverage of the EERA

STS first points out that exclusions fromthe EERA are not favored and
thus a presunption favors coverage. |t contends that while there is
precedent for identifying certain enployees as casual, it is inapposite for
purposes of EERA coverage here. Rather, it is argued that casual stat us
possi bly bears on exclusion froma unit but not exclusion fromthe protection
of the EERAin its entirety. It is advanced, arguendo, that even if a show ng
of casual enploynent status can defeat statutory coverage in sone instances
it should not do so here. STS contends that the extant substanti al
enpl oynent interest of substitutes here assures theoccurrenceof meaningful
negotiations. Finally, STS argues that while substitutes may work in
more than one district, this should not defeat the right to negotiate
inthe Palo Alto Unified District because nul tiple district substituting
does not undermine the interest of substitutes'in ternms and conditions of

their enploynment in Palo Alto.

-13-



Substitute enployee status is an issue of first inpression in
California. Consequently, it is useful and instructive to begin by
review ng precedent established at the federal |evel under the NLRA as wel |
as decisions inother states. |n doing so two distinct approaches tend to
energe. First, under the NLRA enpl oyees are distinguished fromnon-enpl oyees
al ong fraditional common- | aw st andards governing the relationship between
enpl oyer and enpl oyee. ** The NLRB has found that the requisite enpl oynent
~relationship didnot exist because of explicit and inplied statutory
exclusions, ™ retiree status,  and student status’® for exanple. But the
NLRB has never found that a person failed to qualify as an enpl oyee
due to the casual nature of the person's enploynent relationshipwth the

enployer.ﬁ0 Instead, the NLRB has sinply excluded such enployees fromthe
unit. A though a group remains that is deened "fringe" or "residual,"

they are neverthel ess enpl oyees under the NLRA

®'n C_W Post Center of Long Island University, (1971) 189 NLRB 904
uni versity faculty menbers were held to be enpl oyees since they had
the "usual incidents" of an enployee relationshipw th the University

enpl oyer.
7Bel | Aerospace Co. Div., (1974) 416 U.S. 267, 85 LRRM2945,

®Tuscul um Coll ege, (1972) 199 NLRB 28.

YEvans Broadcasting Corp,, (1969) 179 NLRB 781.

20A1 | Wrk Inc., (1971) 193 NLRB 918, 78 LRRM1401. The NLRB found
tenPorary unskil'led workers hired on a voluntary referral systemto be
enpl oyees despite the fact that the enployer did not exercise control of
many aspects of their work including supervision.

-14-



In arecent case dealing with substitute teachers, the Oregon Enpl oynent
Rel ations Board fol | oved the approach taken by the NLRB. 2l The Board
found substitute teachers to be enpl oyees within the rreani.ng of the Oregon
statute. Inreachingits decision, the Board said:

"There is no valid issue about whether the substitute teachers

are 'public enployees' when they are in fact hired, since the statutory
definition does not exclude them and when hired, they are then on the
public payroll. The Act gives 'public enployees' the "right' to
engage in |abor relations. Any |i)roh| bition or exclusion I's required
to be plainly stated. Those excluded by the Act are plainly stated.

QG hers are included."

Both the NLRB and the Oregon Board view casual status as a unit
question, not one of enploynent status—Ao matter how casual that status
mght be. NewYork, on the other hand, takes an opposite view. In

East Ramapo Central School District No. 2?2 the Director of Public

Enpl oyment Practices and Representation concluded that per di em substitutes
were not "enpl oyees" covered under the Taylor Law based upon New York
precedent, saying:

"This Board has previously considered and rejected the argunent that

the definition of 'public enployee' is all inclusive. W ruled

that some persons hol ding positions of seasonal enployment with New
York State m ght not be covered by the Taylor Lawif the season was

too short, too fewreturned fromyear to year, or they worked too
fewhours. Ve said, 'In some instances, the enpl oyment relationship
is too epheneral to carrywith it Taylor Lawright's and obligations. %43

?lEugene Substitute Teachers Organization v. Eugene School District, (1976)
1 PECBR 716. .

22PERB Case No. G- 0956, paragraph 6-4033, 3 CCHLabor LawRptr, State
Laws, paragraph 49, 999B.49 (1973).

“%gee |n the Matter of State of NewYork (Department of Correctional

Services), & PERB 3067, 3069-70 (1973), for a discussion of the
argunent that "public enployee" status is not all inclusive.

- 15-



In the East Ramapo case, the director pointed out that:

"Whet her per di emenployment is inherently 'epheneral' is a question
| need not nowdecide, for | find that the enployment relationship
of the per diemsubstitutes involved in this proceeding is of a
casual Or tenporary nature.  (enphasis added)

| t ié clear, therefore, that East Ramapo is of |imted:precedentia
val ue. | |

First, of course, the EERBneed not fol | owNew York and, secondly,
East Ramapo is |imted by the facts. In East Ramapo, as well as here,
there were master lists of enployees. But there existed in East Ramapo
a nore tenuous enploynent relationship than here. [In East Ramapo it was
found that 38 to 40 percent of the substitutes had a de minimus enpl oynent
rel ationship, working no nore than 10 days of the mninum 180-day
school year. Further, at least 70 peréent of the proposed unit saw
service for less than a quarter of the year. Here there was no evidence
of such a de mninus enpl oyment relationship. Infact, substitutes on the
average wor ked approxi mately 30 days each.

In New York, the court also placed great reliance on the el ement of
continuity fromyear to year and applied a standard of 60 percent rate
of return, as had been established for seasonal workers. Here there is no
such standard, but evenif therewere, there is greater than a 70 percent
continuity of substitute enployees from1976 to 1977.

Substitutes have a legitimte concern and interest-in their enploynent
relationship. They are toldwhen to be at work, whether to have | esson plans,
what they will be paidand if theyw | be evaluated. They have a right

to have those interests represented under the ERA.

-16-



On the issue of enployee status the line of reasoning articul ated
by the NLRB and the Oregon Board shoul d be fol |l owed here. There is no
. reason to ignore statutory guidelines and read in enpl oyee excl usions
beyond those specifically enuer at ed. 2% The EERA shoul d be read broadl y
I n defining enployee status in Iight of the legislative purpose with
which it was enacted.

Substitutes Constitute an Appropriate Unit

The District argues that the key to deciding the issue of unit
appropriateness where substitutes are concerned is "expectancy of future
enpl oynent. " Apparently the District contends that unless there is a
show ng of a substantial expectancy of future enployment, substitutes
arenot entitled toinclusionintheunit. To find otherw se, the argunent
continues, would precipitate at |east three problems: (1) unit instability
(substitutes, lacking a future wth the District, would opt for short-term
negotiating gains), (2) indetermnate substitute status in that substitutes
woul d be difficult to identify for purposes of voting and representation
rights, and (3) District operational efficiency would be reduced because
it woul d be onerous if not futile to establish and maintain substitute
check-qff, rel ease tinme and col | ective negotiating contract provisions.
The inpact of the District's positionis that, at least inthis case,

there can be no unit established which is an appropriate unit.

%Gover nment Code Section 3540.1(j) provides that a "' public school enployee
or 'enployee' neans any person enpl oyed by any public school enployer
except persons el ected by popul ar vote, persons appointed by the
CGovernor of this state, management enpl oyees and confidential enployees."”
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STS takes the position that a unit determnation inquiry should focus on the
"conmunity of interest" between and among substitutes. STS argues that the
comunity of interest standard has been met by all persons on the District's
substitute list as evidenced by examning the following indicia: (1) qualifica-
tions, training and skills, (2) manner of assignment, (3) anount and method
of pay, and (4) job function. While STS argues that all persons on the
District's substifute list should be included in the unit, nevertheless
only those who have worked 10 days in the preceding 12 school nonths or one
day in the preceding 30 days should be eligible to vote.

The standard to be applied in deciding unit deterninétion i ssues i's now
fairly well settled under the EERA. CGovernnent Code Section 3545(a) provides
that:

"I n each case where the appropriateness of the unit is an issue, the

board shal | decide the question on the basis of the community of

i nterest between and anong the enpl oyees and their established

practices including, among other things, the extent to which such

enpl oyees belong to the sanme enpl oyee organi zation and the effect of

the size of the unit on the efficient operation of the school

district.”

The Board has al so considered other factors in determning issues
involving community of interest. In determning that |ong-termsubstitutes.
shoul d not be included inaunit withregular classroomteachers, the
Board identified the criteria of "expectancy of future enploynent,"25
" job security and tenure," "leave," "fringe benefits " and "enpl oynment
contracts."?® Also considered in comunity of interest cases have been
j ob description, pay schedule, who selects enpl oyees for enpl oynent,
comonness of purpose and goals, length of work day and work year,

inter alia 22/

>Pet al uma Gty El enentary and H gh School District, EERB Decision No. 9,
February 22, 1977; Bel'nont E énentary School District, EERB Decision No. 7,
Decenber 30, 1976

2% Lonpoc uni fied School District, EERB Decision No. 13, March 17, 1977.

2'Gr ossmont Uni on Hi gh School District, EERB Decision No. 11, March 9, 1977.
' - 18-



The nub of the issue at hand is to deternm ne whether such differences
varrant concluding that all substitutes do not share a simlar comunity
of interest. Again NLRB precedent provides sone guidelineé. General |y the
i ssue of community of interest relative to "part-tine," "day-to-day" and
"on-cal | " workers has cone up in the context of whether or not such
enpl oyees shoul d be included in a particular negotiating unit or
excl uded as "casual enpl oyees."

The notiqn of "casual enployee status" is a concept |ong enployed in
unit determination cases decided by the NLRB. Its originis found in
cases interpreting the NLRArather than in the |anguage of the statute
itself. It is reasoned that casual enployees do not share a comunity of

interest with other enployees. The NLRB deternines the existence of casual

status on a case-by-case basis, balancing such factors as expectation of
continued enpl oynment, work patterns and history, inter alia.
The NLRB has hel d enpl oyees to be casual if their enployment is

0

"intermttent,"® "sporadic,"® "too fewhours per week,"* and if they
have no denonstrable expectation of being rehired,*

In finding casual status the NLRB has al so considered such factors as
attending school as an indication of enployment expectancy, manner of pay,

manner of hire and whether the enpl oyee i s enpl oyed el sewhere. 252

2Mirphy GC. Co., (1968) 1171 NLRB 45;: 68 LRRM1108.

2@ ynn Canpbel |, dba Piggly Wqgly El Dorado Co., (1965) 154 NLRB No. 32,
59 LRRM 1759.

30NLRB v. Geenfield Conponents Corp., (CA1 1963), 53 LRRM2145, enforcing

49 LRRM1532:

3 Ma-re-Stgar—Hretstes—Hare—,  (1968) 169 NLRB 186, 67 LRRM1142.

2Geor ge Groh and Sons, (CA 10, 1964) 329 F 2d 265, 55 LRRM2729; enforcing
52" LRRM1424; Bowran Transportation, op. cit.; Georgia H ghway
Express (1965) 150 NCRB 164y:
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I n some cases if enployees are found not to be "casual" under the NLRA
they are considered "regul ar p_art-ti ne enpl oyees” and included in the unit
along with regul ar enpl oyees. =~ | | o

| In finding part-time status as contrasted with casual status,
the NLRB has al so found that turnover was not determnative where work
_is not irregular, intermttent, sporadic or occasional ** that aunit
included "on-call" enpl oyees who averaged four hours work or more per
week;® that lack of fringe benefits alonewill not be cause for
ex.cl usion fromthe unit;® and that expectancy of recal|l standing alone will
not defeat inclusion in the unit.* The NLRB in deciding between casual
or part-time status does not focus on one particular factor. Rather it
bal ances a nunber of factors and decides on the basis of the case as a

whole. It is clear, however, that a major factor in NLRB reasoning is

regularity and continuity of enployment. 3

%See general | y:* Baumer Foods,' Inc., (1971) 190 NLRB 690, 77 LRRM1270;
Knapp- Scherri| Co-, 1972& 196 NLRB 1072, 80 LRRM1467; WIIliamJ. Keller,
éw/z T98 NCRB 1144, 81 LRRM1048; NLRBV. ‘Broyhi || Co. (CA8 19767,

1 LRRM2109; Per m Tr uck Pa| ntin and Lettering Cor _51974)
215 NLRB 147, ar s, ROEDUCK an T1971) 193 NLRB 330,

IgGIéRRl\élaln%éé? Sﬁgﬁéga;wal Ve and | ttch;s : (13%/4b) 72922I_F|{\||-l{_M 13I\jro3 19, 91 LRRM
*A.S. Able Co. (1970), 185 NLRB 144; W Horace Wl lianms Co. (1961) 130 NLRB 223.,
O Niel, M m”(mm)ﬂ5mmsu.

Qui gly Industries (1969) 180 NLRB 487. |
\\est chester Pl astics of Chio (1968) 69 LRRM 2507.
¥Tol Pac Inc., (1960) 128 NLRB 1439.
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I't should al so be nentioned that, follow ng the NLRB approach, the

Pennsyl vani a Labor Rel ations Board in School District of Radnor Township3939

decided that certain bus drivers were not part of the regular bus driver
unit due to the fact that they did not work full-time. Consequently such
drivers were put in a separate part-time unit based on conmunity of
interest. The Pennsylvania Board further split off some enpl oyees from
the part-time unit due to the casual nature of their enploynent.

It can be seen that the case-by-case approach fol |l owed by the NLRB is
not a nodel of clarity. The balancing act which takes into consideration a
variety of conpeting factors therefore presents no small difficulty in
ascertaining touchstones and principles useful in application here. However,
froma reviewof the NLRB and state cases dealing with casual status two
threads are discernible. First there are those cases that deal with the issue
of separating or carving out a part-tine work force froma regular work force,
as intheretail trade. |If the part-tiners are found to be casual they are
carved out. If not, they are called "regular part-tiners" and included in
the full-time unit. The NLRB decides each case by bal ancing the factors
nentioned above. There is a second |ine of cases which also energes in
whi ch casual status comes up but in a somewhat different context. In these
cases there is not a question of splitting off, or carving out, enployees
froma full-tinme unit. Rather casual status is used as a general broadside

to question the integrity of intermttent enployees as a whole.

%Case No. PENA-R-5375E, January 13, 1975.
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That is, do the enployees in the unit sought have a sufficient comunity

of interest anong themto conprise a cohesive work force? The issue here is
not so much one of division;, it is one of diffusion. Casual status of

‘this genre typically arises in the day |abor or construction worker cases.

Under this second |ine of cases the NLRB has shown a greater
rel uctance to identify enployees as casual. There woul d appear to be two
reasons for such aresult. First, where all enployees in the unit sought
are internittent, it is difficult to elimnate sone as casual based
upon t he amount of work perforned. It is not so difficult, however
where the issue is nerely one of splitting off certain enployees froma
full-time unit. Secondly and in the sane vein, drawing [ines in such -
cases could lead to excessive unit fragmentation

In the instant fact situation there are elenents of each |ine of NLRB

~cases. There is aregular work force withwhich to conpare substitutes as in
the retail trade cases.. Also substitutes performessentially the sane tasks
as the regular work force. On the other hand, substitutes are not seeking
to be part of the regular unit. They are seeking a separate unit. Thus
a finding of casual status goes to the cohesiveness of the substitutes as
awhole. This is simlar to the second |ine of NLRB cases dealing with
day labor. The i ssue here i s whet her any or all substitutes share a
community of interest anong thensel ves.

Any distinction to be made between substitute teachers shoul d be made
along the l'ine of NLRB cases dealfng\M th day | abor or the construction
induéfry. Those cases do not involve community of interest between part-
time and full-tine enpl oyees. Rather they dealt with community of interest

anong and between intermttently schedul ed workers. As in such cases
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a line should not be drawn differentiating sone enpl oyees as casual unless
there are reasonabl e standards by which to do s0.

The Oregon PERB has recently dealt with the precise question faced
here. In deciding whether or not substitute teachers are so casual as to
have a comunity of interest that Board took the viewthat:

"It is not logical to drawan artificial Iine somewhere between the

one-hal f day Ber.year hired substitute teacher and the 182 days per

year hired substitute, where each has sone reasonabl e expectation of

reenpl oyment. Any division based on nunber of days among those

actually hired is wholly arbitrary. To say that the two-day per year

substitute has a community of interest with others who are teaching, while

the one-day or one and one-hal f day per year substitute does not,
cannot be supported."

"The only real yardstick shoul d be whether or not substitite teachers
have a reasonable claimto expectation of reenployment."

In the Oregon case there was no evidence whi ch woul d have allowed the
Board to distinguish between substitutes.

In sone cases it may be possible to establish that a differing community
of interest exists between substitutes. For exanple there mght be a
standard where there can be little argunent that only a de m ninus
expectancy of enpl oyment exists. Substitutes falling bel ow such a standard
coul d be considered casual and not within the unit. Anunber of possible
lines of demarcation suggest thenselves. Twenty-one days of work could be the
cutoff since the District provides a different |evel of pay for substitutes
serving 21 days or nore. The only problem however, is that such paynent'
applies only to substitutes enpl oyed for consecutive days in the sane

assignment. Another possibility is to select average days wor ked. 41

“Bugene Substitute Teachers Organization, 1 PECBR 716, August 1976

414 |n the Matter of the Enployees of School District of Philadel phia,
5 PPER 113, Decenber 11, 1974, where "nmedian” rather than average was
used as a line of separation.
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But such lines, as is argued in the Oregon case, are unquestionably arbitrary
In the instant case there was no evidence presented whi ch conpels a line to be
drawn between categories of substitutes. Certainly it is not necessary to
shy away fromdraw ng |ines when there is some supporting rationale. Here
there i s none. _

The cogency of -deci ding casual status on a case-by-case basis and concl udi ng
that all substitutes should be placed in the unit is perhaps best demonstrated

by Fresno Auto Aucti on. *3n that case, the NLRB included all "drivers" in

aunit. Drivers were recruited by tel ephone froma list of drivers who had
previously worked or applied. Amajority worked more or less regularly but
about one-third worked | ess than three weeks in the previous six nmonths.
Drivers were on-call as needed. The nunber of hours worked ranged from

one or two hours per week to 35. They were paid hourly and received no fringe
benefits, Many heldregular full-tine jobs el sewhere. The NLRB did not

- di stingui sh between the drivers because it bal anced work "pattern” with

ot her considerations saying:

"The record clearly denonstrates that, while the nunber and
identity of the drivers, deliverynmen and detail shop enRonees
fluctuates fromweek to week, a substantial number of the group
have reported and worked fairly regularly over a period of severa
nont hs preceding the hearing..."

"I'n determning the relative permanence or regularity of the enploy-
ment in the proposed unit, we believe this fact outweighs those
consi derations having to dow th the individual's freedomto determ ne
his own work schedule or to report for work intermttently. _
Smlarly, the fact that they are carried on the payroll as part-tinme
wor kers does not, inour view alter the character of the work force
as a cohesive group of indiyiduals with a strong nutual interest in
their working conditions. "*

‘2167 NLRB 878 (1967).
I d. at 879,
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Sinply put, Fresno Auto Auction stands for the proposition that

enpl oyees, no matter how few days they work, should not be distinguished
fromother enpl oyees solely on that basis.

Fromthe findings of fact it nust be concluded that substitute
teachers have a separate comunity of interest. They are hired, evaluated,
pai d and have standards of performance which are generally the sane. They
have no guarantee of enploynment, have no tenure rights and are offered no
witten contfacts.

Furthermore, given the facts that on the average enpl oyee substitutes
serve approximately five weeks per annum the |ow turnover of persons on
the substitute list, and the sinilarity of working conditions anong
substitutes, no arbitrary division between substitutes with the viewto
excl udi ng sone as "casual" is justified.

Anot her criterion to be considered by the EERAin unit determnation
decisions is the.extenf to whi ch menbers of the unit belong to the sane

. enpl oyee organi zation. STS menbership rolls contain approximately 30 percent

of the District's substitutes. It is logical to infer that individua
menbership in STS is inpart determned by a substitute's expectancy of
future enpl oynent with the enployer. This, however, does not outweigh the
community of interest shared by all substitutes and require anything other
than an all exclusive unit. No evidence was offered regarding past practices
or efficiency of operations in the context of community of interest and thus

such factors play no part in the Proposed Decision
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Eligibility to Vote

Al'though all of the enployees in a unit are affected by negotiations,
under NLRA precedent,ZI vot er eligibility has been limted to those
enpl oyees with a substantial enploynment interest based on having worked a
sufficient period of tine to reflect a continuing interest in working
conditions and the outcome of the election

Those restricted fromvoting are deened not to have the same
significant interest in selecting an exclusive representative as the
other enployees in the unit. Eigibility hereinis determned by bal ancing
a nunber of factors such as length of time, regularity and currency of

enpl oynent .

PROPOSED DECI SI ON

It is the Proposed Decision that:
1. The following unit is appropriate for'neeting and negoti ating,
provi ded an enpl oyee organi zati on becones the excl usive representative:
Aunit of all substitute teachers on the nost current
substitute teaching |ist who have worked in the
District during the previous or current school year.

It is further proposed that menbers of the unit are eligible to vote

inan election for exclusive representative if:

(a) They are on the list as of the established el ection cut-off
date, and

(b) Have continuously been on the substitute teaching list for
three, consecutive senesters (excluding sumer sessions) including the one
i nwhich the electionis held, and

(c) Have actually worked in any two of the three consecutive

senesters |isted

““Dani el Ornamental Iron Co., (1972) 195 NLRB 334; Julliard School , (1974)
208 NLRB 153.

- 26-



2. STS is an employee organization within the meaning of the EERA.

3. Substitute teachers on the most current substitute teaching list who
have worked in the District during the previous or current school year are
found to be employees within the meaning of the EERA.

The parties have seven (7) calendar days from the receipt of this
Proposed Decision in which to file exceptions in accordance with Seétion 33380
of the Board's Rules and Regulations. If no party files timely exceptions,
this Proposed Decision will become final on September 19, 1977, and a Notice
of Decisicﬁ will issue from the Board.

Within ten (10) workdays after the employer posﬁs thé Notice of Decision,
the employee organization shall demonstrate to the Regional Director at
least 30 percent support in the above unit. The Regional Director shall
conduct an election at the end of the posting period if the employer does
not grant voluntary recognition.

Dated: September 7, 1977.

y _
David W. Girard

Ad Hoc Hearing Officer
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EDUCATI ONAL  EMPLOYMENT RELATI ONS BQARD

OF THE STATE CF CALI FORN A

In the Matter of:

JEFFERSON UNION H GH SCHOOL DI STRI CT,
Enpl oyer,

CASE NO. SF-R-550

- and -

AVERI CAN FEDERATI ON OF TEACHERS,
LOCAL 1481, AFL-CQ
Enpl oyee O gani zati on.

A RN

Appear ances: CGeorge Canerlengo, Attorney (San Mateo District Attorney's
Ofice) for the Jefferson Union H gh School District; Stewart Wi nberg,

Attorney (Van Bourg} Allen, Winberg and Roger) for Anerican Federation

of Teachers, Local 1481, AFL-d QO

Before Gerald A Becker, Hearing Oficer.

PROCEDURAL HI STCRY

-On March 24, 1977, the Anerican Federation of Teachers, Local 1481,
AFL-A O (hereinafter "Federation"), filed with the Jefferson Union H gh
School District (hereinafter "District") a request for recognition as
the exclusive representative of a unit of all certificated per diem
Ssubstitutes in the Dstrict.

O April 21, 1977, the District filed with the EERB its Enpl oyer
* Deci si oﬁ inwhich it questioned the appropriateness of the unit requested
by the Federation. A unit determnation hearing was conducted on

June 6, 1977.

FI NDI NGS CGF FACT

The District has a student enrollnent of approximtely 7,604 in six

hi gh schools.1l The negotiating unit of "regular" certificated enpl oyees,

11977 California Public School Directory, at 467..
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i ncludi ng substitutes enployed for a senester or nore on contract, nunbers
approxi mately 400. The nunber of teachers on the per diemsubstitute
teaching list is approxinmately 75.

Applicants for per diemsubstitute jobs are interviewed by the District.
The sane criteria used in hiring probationary teachers are applied, but the
preenpl oyment interview process is not as rigorous. The District governing
board takes official action to place successful applicants on the substitute
list. The list, as periodically updated, is distributed to the six high
schools. Substitute arrangnents are nade at the individual school site.
Many times the regular teacher requests a particular substitute to serve
during his or her absence.

Substitutes generally performthe sane teaching duties as the absent
regul ar teacher including assigning homework, giving exam nations and
grading the students. However, they are not expected to performallied
non-teachi ng duties such as supervision of games, dances, or student
activities. Sone schools have substitute teacher handbooks. Al though
substitutes are not fornmally evaluated, school adm nistrators, departnent
heads or the absent teacher report on a substitute's performance. This
report influences the decision to use the substitute again at the parti-
cular school. Quite a few new probationary teachers in the District have
been hired fromthe substitute teacher ranks, but substitute teachers as
such have no guarantee of future enploynent. See Education Code 844953.

Per diem substitute teachers receive $7.50 an hour or $37.50 for a
full day (five periods). These rates reflect the first raise in about
ten years and are contained in the current negotiated agreenent between the

District and the Federation for the "regular" certificated negotiated unit.?

2Under the current agreenent, regular teachers may receive extra pay for
substituting during their preparation periods. Wen the budgeted funds for
substitutes run out, regular teachers and admi nistrators substitute free of
charge on a rotating basis.



After 20 consecutive days of substituting for one absent teacher, the
substitute is classified "long term' and receives retroactive, pro-rated
pay based on the entry |level probationary salary step on the Dstrict's
sal afy schedul e. 3 Per di emsubstitutes récei ve pro rata sick | eave,
wor ker s conpensati on coverage, and coverage under the District's bl anket
liability policy. They do not receive the remaining benefits given to
regul ar enpl oyees and substitutes on contract.

G the approxinmately 75 persons on the substitute teaching Ilist,
about 20 to 25 forma "core" who work for the District fromyear to year
and generally serve nore than 50 percent of a school year. The remai nder of
the substitute list is subject to fluctuation and change. Evidence
was presented that during the 1976-77 school year there were 41 additions
to, and 26 deletions from the list. Sone of these persons work as little
as once a nmonth on an irregular basis. A person nay be deleted fromthe
substitute list for one of two reasons: upon the person's-request, or upon
the D st‘ri ct's discovery that the person either has another job or _has left
the area. Some of the persons on the substitute teaching list also are on
substitute lists in other school districts.

The only specific evidence as to problens which may arise in negoti -
ations with per diemsubstitutes was the deputy superintendent's testinony
that the Dstrict is not wealthy and that surplus nmonies usually go into

regul ar teachers' salaries and benefits, the inplication being that

®The parties agreed that both "per diemt and "long-termi substitutes

are included in the Federation's proposed unit. In this Proposed Deci sion,
“unl ess the context indicates otherw se, the terns "per di emsubstitute"

or "substitute" are used .interchangeably to include both per di emand

long term substitutes. :



negotiations with substitutes will inpose a greater financial burden on
the District. The deputy superintendent also testified that based on
past experience with teachers' absences the District would be able to
project the cost of a salary increase proposal made on behalf of per diem
substitute teachers.

Per diem substitutes have utilized the District's grievance procedure.
In the past the Federation has brought grievances on behal f of substitutes
wi t hout contracts; three such grievances were brought in the 1976-77 school
year.

|_SSUES

1. Are per diem substitute enployees entitled to exclusive representation
under the EERA?

a. Are per diemsubstitute teachers wi thout contracts "enpl oyees"

within the meaning of Governnent Code 83540.1(j)~?

b. Is a unit of per diem substitute teachers appropriate for

negoti ati ng under the EERA?
2. What is the appropriate conposition of a unit of per diem substitute
t eachers?
3. Wich per diem substitutes are eligible to vote in an election for an

exclusive representative?

DI SCUSSI ON AND
CONCLUSI ONS  OF LAW

1. Per diem substitute teachers are entitled to exclusive representation

under the EERA.

a. Per diem substitute teachers are "enpl oyees" under the EERA

The District first argues that the substitutes in issue are not

"“enpl oyees" under Covernnent Code 83540.1(j) since they have no witten
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enpl oynent contracts. See Wod v. Los Angeles Gty School District

(1935) 6 C A 2d 400, 403, 44 P.2d 644; Min v. Clarenont Unified Schoo

District (1958) 161 C A 2d 189, 195, 326 P.2d 573; Could v. Santa Ana High

School District (1933) 131 CA. 345, 348-9, 21 P.2d 623.

The hearing officer cannot agree. Governnent Code 83540.1 (j), defining
"enpl oyee," does not require a witten enploynment contract; by its terns it_
requires only that a person be "enployed" by a public school enployer. Edu-
cation Code 844917 clearly states that "substitute enployees fare] t hose

persons enployed in positions requiring certification qualifications..

(emphasi s added). See al so, Education Code 8844830, 44831.
Government Code 83540.1(j) defines "public school enployee" or

"enpl oyee" as "ény person enployed by any public school enployer," subject
to four specific exclusions. It must be presumed that the Legislature in-
tended to exclude only these four categories.® There is no reason for
~grafting onto Governnment Code §3540.1(j) a case law definition of "enployee"
under the Education Code. The purposes of the EERA are distinct from those
of the enployment provisions of the Education Code. Accordingly, the defi-
nitions of "enployee" need not be the same. -In fact, they are not. The
EERA' s definition excludes managenent and confidential enployees who certainly
can be school district enployees under the Education Code. Simlarly, even
if a witten contract were required for enployee status under the Education
Code, it does not follow that it is also required under the EERA

The District's position also could lead to absurd results. For exampl e,

because essential terms of enploynent are governed by statute or schoo

4"I\/bntion of one thing inplies exclusion of another." Black's Law
Dictionary (Rev. 4th Ed. 1968), at 692.
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district policy, tenured teachers do not need a witten contract. See

Gerritt v. Fullerton Union H gh School District (1938) 24 C A 2d 482,

75 P.2d 627; 45 Ops. Cal. Atty. Gen. 131, 134 (1965). It would be absurd
to exclude full-tine, tenured teachers froma certificated negotiating
unit for not having witten contracts. Furthernore, a school district
may give witten contracts to all its enpl oyees, including per di emsub-
stitutes. Sinceit iswthin the D'strict_'s power to grant or withhold
witten contracts to its substitutes, it would be unfair to include or

exclude substitutes froma negotiating unit on this arbitrary basis.

The District next argues that substitutes do not hold "positions"
and therefore may not be in a negotiating unit which, under Covernnent
Code 83544, consists of a grouping of "jobs or positions." (The District
contends that "job" has the same nmeaning as "position.") But Education

Code 844917 plainly states that substitutes are "enployed in positions:

requiring certification qualifications... ." (enphasis added). On the
ot her hand, Education Code 8844919 and 44920, gover ni ng enpl oynent of
tenporary teachers, do not nention the terrh""positi on." Neverthel ess,
the Board has deternined that tenporary teachers are properly includable

inaunit of certificated enpl oyees. Belnont H ementary School D strict,

EERB Deci sion No. 7, Decenber 30, 1976; Gossnont Union H gh School District,

EERB Deci sion No. 11, March 9, 1977.

Under the National Labor Relations Act (NLRA), "casual" enpl oyees
nmay be excluded fromnegotiating units. Casual enpl oyees are those who
lack a sufficient interest in conditions of enployment to be included in

the bargaining unit. Mssion Pak Co. (1960) 127 NLRB 1097, 46 LRRM 1181.

However, no NLRA case has been found in which casual enpl oyees were held

not to be "enpl oyees" within the neaning of 82(3) of the NLRA
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In other states with broad definitions of "enployee" sinilar to
that in Governnent Code 83540.1(j), the majority in which applicable
precedent has been found hold that per diemsubstitutes are "enpl oyees."

Eugene Substitute Teacher (rgani zation v. Eugene School District 4-J

(Cregon 1976) 1 PECBR 716; Phil adel phia School District (Pa. 1975) 5 PPER

113; M I waukee Board of School Drectors (Wse. 1969), Decision No. 8901,

Reese Public School District (Mch. 1969) 1969 MERC Lab. Op. 253. Cf.

Roncocas Val |l ey Regional H gh School (N J. 1976) 2 NJPER 68 (evening

teachers are "enpl oyees"); Town of Lincoln (Mass. 1975) 1 M.C 1422 (“call

firefighters" are "enpl oyees"). In New York per di emsubstitutes were

held not to be "enployees." Bernard T. King, Esqg. (NY. 1973) 6 PERB 3083.

In Bel nont, supra, at 6-7, Petaluna Oty Henentary and H gh School

Districts, EERB Decision No. 9, February 22, 1977, at 3-4, and Qakl and

Unified School District, EERB Decision No. 15, March 28, 1977, at 8-9,

"long-term substitutes were excluded fromcertificated negotiating units
based on their |ack of a comunity of interest with "regular" certificated

enpl oyees. Likewi se, in Los R os Commnity Col Ilege District, EERB Decision

No. 18, June 9, 1977, at 13, day-to-day substitutes sinilarly wer'e excl uded.
The Board did not hold in any of these cases that the substitutes
were excluded fromthe unit because they are not enpl oyees.

The EERA shoul d be liberally interpreted so as to effectuate its
pur pose of affording public school enployees the right to organize and be
represented in their enployment relations by an excl usive representative.
Governnent Code 83540. Therefore, in view of the foregoing di scussion
and authorities, and absent contrary Board precedent, it is found that
per diemsubstitutes on the Dstrict's substitute teaching list who have

taught in the Dstrict are "enpl oyees" within the meani ng of Governnent

Code §3540. 1 (j ).
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b. Aunit of per diemsubstitute teachers |Is appropriate.

The District argues that it would be inpossible or inpractical to
negotiate with a per diemsubstitute teacher unit on nost natters within
the scope of representation (Government Code 83543.2), and therefore such
a unit is inappropriate.

However, even the District admts in'its brief that substitute wages
can be negotiated. They in fact were negotiated this past year by the
"regular" certificated unit.5 Because of the inportance of wages in
negotiations, this factor alone rebuts the District's argunent. Nevert he-
| ess, there is no showing that other itens within the scope of representation
cannot al so be negotiated. For exanple, there was no evidence presented
to show that health and wel fare benefits could not be negotiated for
substitutes. It has been done in Pennsylvania (see GERR No. 668, 8/2/76
at B-16). The sane is true of evaluation procedures. The informal eval ua-
tion of a substitute teacher's performance is an inportant factor in the
decision to use the substitute again. .Arso, many neM/probat{onary_teachers
come fromthe substitute ranks and these informal eval uations coul d pl ay
a part in this hiring decision as well. Assum ng, w thout deciding, that
an eval uation procedure for per dien1substitutes i s negotiable,-under the
circunstances per diem substitutes nay want to negotiate on the

eval uati on procedure.

The fact that sone persons on the substitute list also are on sub-
stitute lists in other school districts is not an inmpedinent to fornmation

of a substitute teachers unit. Under the NLRA, enployees have been incl uded

5This fact also mlitates in favor of finding a substitute unit appropriate
for another reason. Under Ed. Code 844977, absent, ill or injured teachers
receive their regular pay, less that paid to their substitute, for a speci-
fied five-nonth period. Because an increase in substitute pay reduces such
"difference pay," regular teachers have an inherent conflict of interest
when negotiating substitute pay.
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in bargaining units even though they also may work for other enplbyers;

E.g., Henry Lee Co. (1972) 194 NLRB 1107, 79 LRRM 1159; All-Wrk Inc. (1971)

193 NLRB 918, 78 LRRM 1401. In Fresno Auto Auction, Inc. (1967) 167 NLRB

878, 66 LRRM 1177, enpl oyees working on an "as-needed" basis, many of whom
held regular, full-tinme jobs el sewhere, neverthel ess were included in the
unit. In this case, there is no evidence that substitute enployment in

ot her school districts would detract fromthe substitutes' community of
interest in the ternms and conditions of their enploynent in this district.

See Los Rios Community College District, EERB Decision No. 18, June 9, 1977,

at 11. .

It is apparent fromthe Findings of Fact that a unit of per di em sub-
stitute teachers would have a separate and distinct comrunity of interest
in terns and conditions of enploynment. Their salary, benefits, nethod of
enpl oyment and sel ection for service are the same. Their duties when sub-
sf}tute teaching are ginilar. They have no guarantee of -future enploynenf,
earn no tenure and have no witten contracts. These sane factors distin-
gui sh them fromthe unit of regul ar, certificated enpl oyees.

Per diemsubstitute teachers are an integral part of the District's
operations. Extrapolating fromthe evidence it appears that the District
requi red over 2500 substitute days through April in the 1976-77 schoo

7 . S : :
year. Wthout these substitutes, it is doubtful that the District could

6The deputy superintendent testified that no per diemsubstitutes serve
75% of a school year so as to be assured future enployment under H, -
Code §44918.

?The $95, 000 substitute budget was exhausted in April. At $37.50 per day,
the approxi mate nunber of substitute days was determined. |f substitutes
were paid at the previous lower rate, the nunber of substitute days of
course woul d be increased.



operate an effective instructional program Per diemsubstitutes thus
.are an inportant and presumably pernmanent conponent of the District's
i nstructional program

For the above reasons, it is found that per diemsubstitute teachers
constitute a separate but honbgeneous group with a separate and di stinct
community of interest justifying formation of a negotiating unit.

2. Al per diemsubstitute teachers who have worked during the previous

school year or the current school year and who are on the nost current

substitute teaching list, are included in the unit.

Havi ng found that per diemsubstitute teachers are enpl oyees under
the EERA and that they possess a sufficient community of interest to
justify formation of a negotiating unit, there still remains the question
of the conposition of an appropriate unit. In the cases previously cited
fron1other.states in which substitutes were found to be enployees within
the meaning of their respective statutes, there is no.uniformty as to

whi ch enpl oyees were included in the unit.

I n Pennsyl vani a (Phil adel phia School District, supra), per diem

substitutes who served | ess than the nedi an nunber of days (22) served
by all per diemsubstitutes in the last school year were excluded from

the unit. In Wsconsin (MIwaukee Board of School Directors, supra), al

per diemsubstitutes were included in the unit; however, only those who
had taught at |east 30 days in the year preceding the el ection were
found to have sufficient interest in the outcone of the election to be

eligible to vote. The result in Mchigan (Reese Public School District,

supra) was sinmlar. In Cegon (Eugene Substitute Teacher O gani zation,

et al., supra), all substitutes who taught at all during the past schoo

year or thereafter and who were on the current substitute list were

included in the unit and al so were eligible to vote.
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Under the NLRA, there is a line of cases originating in the con-
struction industry with results generally the same as reached in M| waukee

Board of School Directors and Reese Public School District, supra, and

whi ch provides a useful analogy to the per diem substitute teacher

situation. The NLRB stated in R B. Butler Inc. (1966) 160 NLRB 1595,

1602, 63 LRRM1173:

"Because of the nature of the construction industry, many
construction enpl oyees may be enpl oyed by several different
enpl oyers during the course of the year. Also, many such
enpl oyees experience internmttent enploynent and may work
for short periods of tinme on different projects. However,
...these factors in no way detract from such enpl oyees
continuing interest in working conditions."

In Trammel | Construction Co., Inc. (1960) 126 NLRB 1365, 45 LRRM

1489, the enpl oyer engaged in various construction projects in a particular
geographi c area. The enployer had about five regular enpl oyees who acted
as a "nucleus" for the formation of construction crews at new projects.
Since the enployer had a nucl eus of regular enpl oyees and continually
enbar ked upon new construction projects requiring construction crews,

the NLRB placed all construction enployees at the enployer's various
projects in the unit. Eligibility to vote in the representation election
however, was limted to those who during the past year had worked the
aver age nunber of days worked by nmenmbers of the unit. These persons
were determned to have sufficient continuing interest in working con-
ditions to entitle themto vote. To simlar effect, see W Horace

Wllianms Co. (1961) 130 NLRB 223, 47 LRRM 1337; Daniel Construction Co., Inc.

(1961) 133 NLRB 264, 48 LRRM 1636; Broonall Construction Co., Inc.(1962)

137 NLRB 344, 50 LRRM 1150; Queen Gty Railroad Construction Co., Inc.(1965)

150 NLRB 1679, 58 LRRM 1307.



The NLRB al so has applied simlar reasoning in other contexts wth

simlar results. In Fresno Auto Auction, Inc., supra, the NLRB found

appropriate a unit consisting entirely of enployees who worked on an

"as needed" basis. The position of "driver" is illustrative. An

average of 12 to 15 drivers out of a fluctuating pool of approxinmately
120 were enpl oyed weekly, ranging fromone to 35 hours a week. They were
paid on an hourly basis and received no fringe benefits. Many held full-
time jobs el sewhere. There was no commitment to work any particul ar

nunber of hours or days. During one forty-week period, a majority worked

three or nmore consecutive weekly pay periods;’ "nahy"'of this majority

"

wor ked ten or nore consecutive weekly pay peribds._'As stated above, the
NLRB i ncluded all drivers, regardless of hours worked, in the unit.
Eligibility to vote in the election, however, was limted to those who had

worked a certain mni num anpunt.

In Julliard School (1974) 208 NLRB 153, 85 LRRM 1129, a unit of nostly

per dienm' stage hands, enployed under conditions simlar to those in

Fresno Auto Auction, was found appropriate. See also Newton-Wellesley

Hospital (1975) 219 NLRB 699, 90 LRRM 1090 (on-call nurses);

Dani el Ornanmental Iron Co., Inc. (1972) 195 NLRB 334, 79 LRRM 1343

(intermttently enployed wel ders); Cavendi sh Record Manufacturing Co.

(1959) 124 NLRB 1161, 44 LRRM 1622 (studi o musici ans).

The underlying rationale of the above NLRB cases seens to be that so
long as there is a "nucleus" of enployees who work fairly regularly and
on a continuing basis, all enployees in the job classification, regardless
of hours worked by the remainder, will be included in the unit. Anpunt
and continuity of enployment are taken into account in determ ning the

voting eligibility formula.



Essentially the same situation exists with per diemsubstitute
teachers in the District. CQut of a fluctuating pool of 75 persons
enpl oyed as needed and wi thout regular fringe benefits, 20-25 substitutes
forma "core" by returning fromyear to year and regularly working nore
~ .than 50 percent of a school year.
| It-Hag-beeh said thatldramﬁﬁg lines is a tricky business. The

hearing officer agrees with the statenment in Eugene Substitute Teacher

Organi zation et al., supra, on this point:

"Any division based on nunber of days anong those actually

hired is wholly arbitrary. ...The only real yardstick should
be whether or not a substitute teacher was in fact hired at
all during the previous school year or thereafter.” (1 PECBR

718, at 726)

Furthernmore, "conmmunity of interest” should not be an inflexible
standard. Rather, as the termitself inplies, it should be defined by
the particular "community" to which it is applied. Wile the Board has
determned that it is not appropriate to put substitutes in a unit with
regular, full-time teachers, an entirely different situation is presented
when considering, as here, a unit solely of per diemsubstitutes. |In the
latter case, even though the "core" of the unit works on a nore regul ar
basis than the rest, all unit nmenbers have virtually identical terms and
condi tions of enploynent, which, in the judgnent of the hearing officer,
outwei gh the variances in length of enploynent. |

Therefore, follow ng the NLRB precedent discussed above, and as held
by the public enploynment relations boards in Oregon, Wsconsin and M chi gan,
it is found that an appropriate negotiating unit for per diemsubstitute
teachers in the District consists of all per diem substitute teachers on

the nost current substitute teaching |ist who have actually taught in the’

District during the previous or current school year (excluding sunmmer

sessions).



The two renamining criteria set forth in CGovernnent Code 83545(a),
establ i shed practices and efficiency of operations, do not change the
proposed unit determ nation based on comunity of interest. The evidence
pertaining to representatfon of per diemsubstitutes in the past is
i nconclusive. If anything, the fact that the Federation represented
substitute teachers in grievances |ends sonme support to finding a
substitute unit appropriate.

The evidence on efficiency of operations also is inconclusive. The
deputy superintendent's testinony, that increased salary and benefits for
per diem substitutes as a result of negotiations will impose a greater
financial burden on the District, is unpersuasive. This is a normal and
expected concomitant of collective negotiations. The deputy superinten-
dent's testinony also is belied by the fact that substitute wages already
have been negotiated and increased in the current agreement with the
regul ar certificated unit.

It may well be that negotiating, obtaining or administering a fringe
benefit program for per diem substitutes who work on an irregular and
i nfrequent basis will present administrative difficulties for the District.
Thus an efficiency of operations argument could be made to exclude from
the unit per diemsubstitutes who work on a less regular basis. However,
whi l e such an argument certainly would be entitled to consideration in an
appropriate case, there is no evidence in this record to support such an

ar gument .
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3. Per diemsubstitute teachers (1) on the substitute teaching |ist as of

the established cut off date, (2) who have been on the list continuously for

t hree consecutive senesters including the one in which the election is held,

and (3) who actually worked in any two of the three senesters listed, are

eligible to vote in the el ection

As indicated in the prévious dfscussion, in nost of the cases cited
above, even where all enployees in particular job classifications were
included in a unit, the NLRB neverthel ess restricted voter eligibility
to those unit menbers who worked a specified period of time and thus were
judged to have a sufficient, continuing interest in working conditions
and the election outcorme to vote in the representation el ection.

The reason for this distinction between unit nenbership and voter
eligibility in certain industries appears to be that once it has been
determned that an appropriate unit exists, all enployees with a com
mimity of interest performng work within the unit description (subject
to certain exclusions not rel evant here) aré entitled to representation
intheir enployrment relations. Certainly, as a practical matter, al
enpl oyees' terns and conditions of enployment are likely to be affected
by the unit's negotiations with the enployer. On the other hand, only
t hose enpl oyees who have worked a particular armount during a specified
time period are deemed to have a sufficient interest in the outcone of
the election (i.e., a reasonable expectancy of future enployment) to

'participate in the election and thereby influence the result.
The NLRB tailors the voter eligibility formula to fit the peculiar
characteristics of the unit and to reach the unit "nucleus.” "Selection

of an eligibility formula...depends upon a careful bal ancing of the



factors of length, regularity and currency of enploynent giving due

regard to the industry involved." Daniel Onanental Iron Co., 334, supra.
For exanple, in Daniel Construction Co.. lnhc., supra, responsive to the

intermttent enployment conditions and |layoffs characteristic of the
construction industry, eligible voters included, in addition to those

enpl oyed in the payroll period preceding the election, enployees who worked
30 days within the last 12 nmonths, or 45 days within 24 nonths including

some within the past 12 nonths. In Julliard School, supra, all stagehands

enpl oyed for five days in a two-year period were eligible to vote.

Even though neither party has addressed the issue, in light of the

fluctuating, irregular enploynent pattern of per diemsubstitutes other
than the "core,"in the present case it likewise is found necessary to devise
a voting eligibility formula to include those enployees who have a sufficient,
continuing interest in their conditions of enploynment and a reasonabl e ex-
pectancy of future enploynment. Accordingly, per diemsubstitutes who
meet all the following criteria are found to be eligible to vote in an
el ection for an exclusive representative:

(1) Are on the District's substitute teaching list as of the
established cut off date.

(2) Have continuously been on the substitute teaching li st
for three consecutive senmesters (excluding sumrer sessions) including
the one in which the election is held; and

(3) Have actually worked in any two of the three consecutive

senmesters |listed

Pr oposed Ebcfsion

It is the Proposed Decision that the following unit is appropriate

for neeting and negotiating, provided an enpl oyee organi zation becones the

excl usive representative



A unit of all substitute teachers on the most current
substitute teaching list who have worked in the
District during the previous or current school year.

It is further proposed that members of the unit are eligible to vote in
'an election for exclusive representative if:

(a) They are on the list as of the established election cut-off
date, and

(b) Have continuously been on the substitute teaching list for three
consecutive semesters (excluding summer sessions) including the one in which
the election is held, and

(c) Have actually worked in any two of the three consecutive semesters
listed.

The parties have seven (7) calendar days from the receipt of this Proposed
Decision in which to file exceptions in accordance with Section 33380 of the
Board's Rules énd Regulations. If no party files timely exceptions, this
Proposed Decision will become final on September 19, 1977, and a Notice of
Decision will issue from the Board.

Within ten (10) workdays after the employer posts the Notice of Decision,
the employee organization shall demonstrate to the Regional Director at
least 30 percent support in the above unit. The Regional Director shall
conduct an election at the end of the posting period if the employer does
not grant voluntary recognition.

Dated: September 7, 1977.

Gerald A. Becker
Hearing Officer.
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