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DECI SI ON |

On April 1, 1976, the R o Hondo Col |l ege Faculty
Associ ation, CTA (hereafter Association) requested recognition
as excl usi ve representative of a negotiating unit consisting of
all certificated enployees in the Rio Hondo Community Cbllege
“District (hereafter District), excluding supervisory,
'nanagenent and confidential enployees. The District doubted
the appropriateness of the requested unit, and took the
position that the unit should be Iimted to full-tine

certificated enployees.l

Y'n this decision use of the term "part-tine" instructor
or faculty refers to those enpl oyees who teach 60 percent or
less of a full-tinme teaching load (Ed. Code sec. 87482
(formerly sec. 13337.5)). The District referred to these as
"tenporary" enployees. About 10 of the approximately 547
instructors who teach fall and/or spring senmester in the
District taught greater than a 60 percent |oad but were

enpl oyed for less than a full load. These instructors appear
fromthe record to be designated as "regular" or "contract"
enpl oyees. Instructors teaching a full load or greater than

60 percent load are herein referred to as regular or full-tine
facul ty.



On Novenber 2, 1977, a hearing officer of the Public
Enpl oynent Rel ati ons Board (hereafter Board) issued a proposed
deci sion which found the followng unit to be appropriate:
...all certificated enpl oyees including all
full-time and part-time regular or contract
certificated plus part-tinme certificated
enpl oyees who have taught at |east the
equi val ent of three senesters of the | ast
six senmesters inclusive and excluding al
managenent, supervisory and confidentia

enpl oyees, substitutes and sunmer schoo
i nstructors.

The District excepted to that portion of the hearing
of ficer's proposed decision that included part-tine certificated
instructors in the unit. It also objected to the fact that one
hearing officer conducted the hearing and a different hearing
of ficer issued the proposed deci sion.

Wil e the exceptions to unit conposition before the Board
relate only to the inclusion of part-time instructors in a unit
of all certificated enpl oyees, the Board has jurisdiction over
the question of appropriateness of the total unit.?

Therefore, while no exceptions to the exclusion of sumrer school

2Gov. Code sec. 3540 provides, in pertinent part:

It is the purpose of this chapter to pronote
the inprovenent of personnel managenent and
enpl oyer - enpl oyee relations wthin the
public school systens in the State of
California by providing a uniform basis for
recogni zing the right of public schoo

enpl oyees to join organi zations of their own
choice, to be represented by such

organi zations in their professional and



instructors were presented, it is a proper subject of scrutiny
the Board.?®

for

tit.

Gov.

Gov.

enpl oyment relationships with public school
empl oyers, to select one enployee

organi zation as the exclusive representative
of the enployees in an appropriate unit, and
to afford certifiCated enployees a voice in
the formulation of educational policy.
(Enphasi s added.)

Code sec. 3541.3(a) states:

The board shall have all of the follow ng
powers and duties:

(a) To determne in disputed cases, or
ot herwi se approve, appropriate units.

Code sec. 3545(b)(1) states:
(b) In all cases:

(1) A negotiating unit that includes
classroom teachers shall not be aPpropriate
unless it at least includes all of the
classroom teachers enployed by the public
school enployer, except management

empl oyees, supervisory enployees, and
confidential enployees.

~ SWhile party's failure to except to an issue serves as a
wai ver

8
()

32320(a) provides:
The Board itself may:

(1) Issue a decision based upon the record of

hearing, or

of that party's right to except, it does not preclude
the Board from review ng unappealed matters. Cal. Adm n.

Code

(2) Affirm modify or reverse the proposed decision
order the record reopened for the taking of further
evidence, or take such other action as It considers

proper.



FACTS

Part-Tinme Instructors - Fall and Spring Senester

Ri o Hondo College is a community college offering Associate
of Arts and Associ ate of Science degrees, and also has a
transfer program of lower division courses leading to a
Bachel or of Arts at other institutions of higher |earning.
Average daily attendance was approximately 19,061 in Apri
1976. The col |l ege operates both day and evening sessions, nany
of the courses being offered at both, during fall, spring and
sunmrer senesters.

The col |l ege enploys 244 full-time, and 303 part-tine
instructors, exclusive of sumer senester faculty. The
majority of the regular year day courses are taught by
full-tinme instructors and the majority of the evening courses
are taught by part-tine instructdrs. However, part-tine
instructors may teach in the day session, and full-tine
instructors may teach in the evenings. Also, full-tine and
part-tinme instructors nmay teach different sections of the sane
course (each "section" of a course covers the sanme subject
material but is taught at a different tinme and pl ace).

Phot ography 15-A, for exanple, was taught in three different
sections; two by full-tinme instructors and one by a part-tine
instructor. Students enrolled in credit courses earn the sane
credit irrespective of whether the course or section is taught
by a full-tinme or part-tine faculty nenber, or whether it is

taught in the fall, spring or sunmer senester. Theoretically,



it would be possible for a student to earn an Associate of Arts
or Associate of Science degree by taking courses only from
part-tinme instructors.

VWhile only the full-tinme instructors are required to
mai ntain formal office hours, both full-tinme and part-tine
instructors are available to confer with students upon request.

There are faculty neetings at both canpus and depart nent al
| evel s. These are held during the day hours. There nay be
only two or three canpus-w de neetings a year. Wile part-tine
instructors are not required to attend them they are wel cone.
Departnental neetings are held nore often and part-tine
instructors attend these "quite frequently."

VWhile only full-tine faculty serve on the coll ege
curriculumconmttee, part-tine faculty may, and do, make
comments and submt proposals to this conmttee in the sane way
as do full-tinme instructors.

When a canpus conmttee was established to devel op a report
for an accreditation teamreviewng the college prograns, a
part-tinme instructor served on this commttee.

At the tine of the hearing, nmenbership in the academ c
senate was limted to full-tinme instructors. However, an
academ c senate conmttee report, conpleted in spring 1976,
recommended to the full academc senate that its constitution
be anmended to provide for nmenbership or representation of
part-tinme instructors. This recommendati on was passed

unani nously by the academ c senate.



Part-tinme as well as full-tinme faculty appear to be
eligible for funds for participating in professional
activities. A part-tine faculty nenber who attended a "field
trip" was authorized to receive expenses.

The eval uation procedures for full-tinme and part-tine
instructors are simlar, but not identical. There are two
basi ¢ phases of evaluation for a full-time instructor. During
the first two probationary years, the departnent chair plays an
active and substantial role in the evaluation process. After
successfully conpleting probation, full-time faculty are
generally evaluated under a self-evaluation format. Part-tine
instructors are evaluated at |east once a year. The
departnental chair also plays the principal role in these
eval uati ons.

The conpensation of part-time faculty is, in effect, 50
percent of the full-tine instructors' conpensation for any
given position on a salary schedule or any given assignnent.
Both full-time and part-time instructors receive additional
conpensation for additional academ c degrees.

Hring procedures for full-tinme and part-tine instructors
generally differ. The selection of full-tinme instructors
i nvol ves a publicized search and a nmulti-level selection
process involving a screening commttee and the ultimate
deci sion of the upper college hierarchy. Part-time instructors
are usually selected by the departnent chair alone, although a
search nmay be conducted for a part-tinme instructor with special

qual i fications.



Sumrer school . There is a six-week sumer senester in

which both day and evening classes are offered. There may also
be a sumer post-session follow ng the six-week summer
session. Though the record is |imted on these sessions, a
District witness testified that the course he taught during a
regul ar semester was also given in a post-sunmer session. Both
full-time and part-tinme instructors teach sumrer school
courses. The factors affecting who is assigned to teach sunmer
school are availability of the class, enrollnent and the desire
to teach the class. At |least sone of the courses offered
during the summer session are also offered during the fal
and/ or spring senesters. Students can earn the sane degree
credit taking sumrer courses as by taking regular year courses.
A menor andum of understandi ng between the District and the
Associ ation for the 1976-77 fiscal year, entered into June 30,
1976,4 provided for faculty conpensation and applied "to al
Ri o Hondo Col | ege certificated enpl oyees, full and part tine,
excl udi ng nanagenént and executive positions."” This agreenent
provided for a 6.1% salary increase for all the above-described
enpl oyees who continue enploynent from the 1975-76 to the
1976-77 fiscal year. The three-page nenorandum of
under st andi ng made no specific exclusion other than the

above- nenti oned.

“Thi s agreement apparently was voluntarily entered into
as an "interimf neasure pending resolution of the unit
di spute. The District states 1ts purpose was to "preserve the
status quo."



DI SCUSSI ON

The Inclusion of Part-Time and Full-Tine Instructors in the
Sane Negotiating Unit

In fashioning an appropriate negotiating unit of
instructors, the Board is guided by section 3545 of the
Educati onal Enpl oynent Rel ations Act (hereafter EERA) .5
Section 3545(a) reads:

In each case where the appropriateness of
the unit is an issue, the board shall decide
the question on the basis of the community
of interest between and anong the enpl oyees
and their established practices including,
anong ot her things, the extent to which such
enpl oyees belong to the sanme enpl oyee

organi zation, and the effect of the size of
the unit on the efficient operation of the
school district.

Based on an exam nation of the evidence adduced at the
hearing, the Board determ nes that part-tinme instructors are
appropriately included in a negotiating unit with full-time
instructors. This conclusion is reached based on a finding
that both full-tinme and part-tine instructors possess a
community of interest based on conditions of enploynent which
indicate that they share simlar negotiating interests. In

Sweetwater Unified School District (11/23/76) EERB Deci sion

No. 4, the Board indicated that community of interest nust be
ascertained by analyzing a variety of interest factors, and
recogni zed that prom nent anong these is job function. In the
present case, the Board finds persuasive the fact that the
princi pal professional responsibility, or job function, of R o
Hondo college instructors is to teach students at the comunity

college level in the classroom setting. Full-tinme and

®The Educational Enploynment Relations Act is codified at
Gov. Code sec. 3540 et seq. Hereafter, all statutory
references are to the Governnent Code unl ess otherw se

i ndi cat ed.
o]



part-tinme instructors teach identical courses awarding
identical course credit. A related elenent of the |earning
process is the opportunity for students to confer with their
instructors individually, apart fromthe in-class |ecture, and
it is noted that both full-tine and part-tinme faculty are
avai | abl e for student conferences. Wile the availability of
full-time instructors is nore structured and perhaps greater
because they hold office hours, this is a distinction nore of
degree than kind and is accordingly not controlling.

The evidence also indicates that part-tinme faculty
participate in non-instructional elenents of the college's
academ c program They can and do attend faculty neetings,
especially at the departnental level. They also provide input
into the curriculum planni ng process and may, and on at | east
one occasion did, serve on a course evaluation commttee.

It is also significant that both part-time and probationary
full-time instructors are evaluated under a procedure in which
the departnent chair plays a substantial role in reviewing the
instructor's perfornmance.

VWiile the regular pay for part-tinme instructors differs
fromthat of full-time instructors, there is a direct
rel ati onship between the two (one a percentage of the other)
and both are afforded additional conpensation based on
acquisition of additional academ c degrees.

The Board accords little weight to whether non-full-tine
faculty are eligible for tenure. Evidence was presented that

the Superior Court (Superior Court for County of Los Angel es,



Perenptory Wit of Mandanmus No. CA 000 307) held that part-tine
instructors in this District may be eligible for pernmanent
statué. Thi s decision apparently has been appeal ed by the

District. As the Board noted in Los Ri os Community Coll ege

District (6/9/77) EERB Decision No. 18, there is conflicting
authority on this matter anong California District Courts of
Appeal , and the issue is now before the California Suprene
Court.® For this reason, the Board declined to assign
controlling weight to the factor of tenure in evaluating
community of interest.

Also in Los Rios, the Board decided that both full-time and
part-time instructors should be in the sane negotiating unit.
There, as here, the evidence did not establish a precise or
total overlapping of interests. The Board considered and
bal anced all community of interest factors, and reconciled them
in favor of not dividing the negotiating interest of the
part-tinme and full-tinme instructors by excluding part-tine
instructors fromthe unit. The rationale of that part of the

Los Rios decision is generally applicable to the present case:

Finally, while differences do exist in the
wor ki ng conditions of full- and part-time
instructors, their job duties and
responsibilities are virtually identical.

| n many cases, both teach identical courses;
bot h counsel students in the same fashion.
Both are evaluated in a simlar fashion,

®See Fervner_ v. Harris (1975) 45 Cal.App.3d, 363, 368;
Vittal v. Long Beach Unified School District (1970)
8 Cal.App.3d 112; Coffey v. (overning Board of San Francisco
Community College District (1977) 66 Cal.App.3d 279; Peralta
Federation of Teachers v. Peralta Conmunity College D strict,
(1977) Calitornia Supreme Court hearing granted 6/23777.

10



often by the sane people, and enjoy many of
the sanme benefits and privileges. Many of
those fringe benefits not shared with
full-time instructors are legitimately the
subj ect of negotiations. Moreover, while
sone of the part-time instructors have their
primary enploynment relationship el sewhere,
many have their primary enploynent with the
District either as full-tine instructors or
solely as part-tinme instructors. W do not
believe that the nere fact that sone
part-tinme instructors are enployed

el sewhere, standing al one, negates their
interest in those matters within the scope
of representation at this District for the
time they are enployed by the District.

Section 3545(a) also requires that the Board consider
efficiency of operations and established practices in
determning an appropriate unit. The only related evidence
found in the record is the opinion testinmony of a District

Wi t ness.

If we pursue the Vogel decision [wit of
mandanmus to reclassify part-time instructor
who taught a specified nunber and frequency
of senesters or quarters as either a
contract or regular enployee] in reduction
of staff and in the opinion admttedly of,
of a hearing officer, it would have been,
this college would have been directed to
reassign an instructor who is currently a
full-time contract enployee to a position
whi ch al though he is credentialed to teach
in our opinion is not qualified to teach
and, therefore, would be to the detrinent of
the students, in order to retain the
part-tinme instructors. This would be one of
the adm nistrative problens that we woul d
encounter if indeed we had essentially
conpetition between part-tine tenporaries
under 1337.5(sic) and the full-tine

i nstructors.

The Board finds no relevance in this testinony. The
possibility that acquisition of tenure rights may require the

District to effect assignments of unqualified instructors is,

11



if true, unrelated to the matter of placenent in a particular
representation unit. Presumably, that |egal obligation would
exi st irrespective of whether part-tine faculty are placed in
the sane unit as full-tinme instructors, in a separate unit or
in no unit.

Furthernore, the opinion expressed by the witness is by his
own adm ssion credited to have little weight. He also stated
regardi ng possible adm nistrative problenms in a conbined full-
and part-tinme unit:

Again it's specul ation. I'd rather not
answer anynore on that question.

Nothing in the record supports a finding that placing
part-time instructors in a unit with full-tinme instructors
woul d adversely inpact on the efficiency 6f the District's
operati ons.

Recently, the Board in Hartnell Conmmunity College D strict

(1/2/79) PERB Decision No. 81, revised its formula governing
i nclusion of part-tine enployees in a unit.’ Since all
active menbers of the classification are affected by the

sal aries, hours, and terns and conditions of enploynent that
are within the scope of negotiation, and by the terns of the
negoti ated agreenent, the Board decided to include al

enpl oyees on the payroll irrespective of previous periods of

enpl oynent. The Board will adhere to that policy in this case.

‘Previously, only part-tine enployees who taught in three
of the past six senmesters were included in the unit, Los Rios
Community College District (6/9/77) supra, EERB Decision No. 18,

12



Summer  Session I nstructors

Application by the Board of the unit determnation criteria
set forth in section 3545(a) also indicates that summer
senester instructors should be included in the unit with ful
and part-tine instructors. The hearing officer excluded sumer
senester instructors in reliance on Los Rios. In that case,
the Board decided that summer school teachers |acked sufficient
community of interest with regular full-tinme instructors. To
the extent that Los Rios establishes a presunption that it is
i nappropriate to include summer school teachers, it was
reversed in Hartnell. The proper test for the inclusion or
exclusion of certificated instructors is found in section
3543.5: comunity of interest, efficiency of operations and
representation history.

The evidence presented in this hearing indicates that the
principal job function of instructors who teach the summer
senester is to teach students who are enrolled in the
educational programof the college. Alnost all of the
instructors who teach sunmer senester are also regular year
instructors. Summer school courses, |ike regular year courses,
are offered in both day and evening sessions and also |ike
regul ar year courses, are available for credit. Many of the
courses are, in fact, the sane as regular year courses. In
sum the summer senester is an integral part of R o Hondo
Communi ty Col | ege' s educational program

The Board recognizes that although the record in this case

fails to contain conplete information regarding all comunity

13



of interest factors, there is sufficient evidence to find a
fundanmental community of enploynent and negotiating interests
bet ween those who are R o Hondo's instructors in the sumer
senester and those who are the instructors in the fall and
spring senesters.

Simlarly, there is no evidence indicating that efficiency
of operations or established practices argue for exclusion of
summer senester instructors. Furthernore, the inclusion of
those teaching sumer school only with regular teachers who
al so teach summer school may result in elimnating a
potentially major negotiations problem for the enpl oyer. | f
sunmmer school teachers are placed in a separate unit, the
foll ow ng questions nust inevitably arise:

1. Are reqgular teachers who teach summer school eligible
to negotiate their sumrer school wages, hours and enpl oynent
terns in the "regular” unit, the summer school unit, or both?

2. Wuld the District be obligated to negotiate with their
regular faculty in two separate units?

3. If the sumrer school issues are bifurcated, that is, if
sunmmer school issues are negotiable in the regular unit for
regul ar teachers who teach summer school and al so negoti abl e
for summer school "only" teachers in a separate unit, would the
District be required to bargain on a different basis, and
possibly with two different enployee organi zations, on the sane
subj ect s?

Wil e the Board does not intend by this decision to

indicate its answer to any of these questions, they suggest the

14



strong possibility that efficiency of District operations may
actually be advantaged by the inclusion of sumrer school
teachers in the "regular" certificated unit.

As noted in the statenent of facts, the only evidence of
establi shed practice is the existence of the agreenent executed
in 1976 which applied to all certificated enpl oyees, except
manageri al personnel. If little or no weight is to be accorded
this agreenent, as the District urges, it is nevertheless true
that no evidence of past practice was produced to contradict
the finding of sufficient community of interest.

The District has offered no evidence that its interests
have been prejudiced by the substitution of hearing officers.
The Board finds no reason to hold differently here than it did

in Frenont Unified School District (4/5/78) PERB Order No.

Ad- 28, in which we concluded that the hearing officer who
renders the proposed decision need not be the sanme hearing

officer who heard the evidence.

ORDER

The Public Enpl oynent Rel ati ons Board ORDERS t hat:

(1) An appropriate unit for negotiation in the R o Hondo
Community College District shall include all certificated
enpl oyees of the District who are regular full-tinme and
part-time teachers, including those who also teach sunmer
school, and all teachers who teach summer school only; except
managenent, supervisory and confidential enployees shall not be
included in the unit.

Wthin 10 workdays after the enployer posts the Notice of

15



Deci sion, the enployee organization shall denonstrate to the
regional director at |least 30 percent support in the
negotiating unit.

The regional director shall conduct an election at the end
of the posting period if:

(1) More than one enpl oyee organization qualifies for the
bal | ot, or

(2) If only one enployee organization qualifies for the
bal | ot and the enployer does not grant voluntary recognition.
Vol untary recognition requires majority proof of support in al
cases. See CGovernnent Code section 3544 and 3544.1. The date
used to establish the nunber of enployees in the above units
shall be the date of this decision unless another date is
deemed appropriate by the regional director and noticed to the
parties. In the event another date is selected, the regional
director may extend the tine for enployee organizations to

denmonstrate at |east 30 percent support in the negotiating unit.

By: Harry Gluck, Chairperson Jerilou Cossack Twohey, Member

Raymond J. Gonzal es, Member, dissenting in part:
| dissent fromthe majority's decision to place all part-time

community college instructors in a unit with full-time instructors.

16



| see no reason to repeat1 in detail mnmy reasons for believing
that part- and full-tine teachers not only do not share a
community of interest, but have conflicting interests. The
facts in this case do not differ significantly fromthose in
Los Ros, and | adhere to ny dissent in that case and to ny

el aboration of that position in Hartnell.

The majority places great weight on the fact that part-
and full-time instructors have a comon job function. \Wile |
agree that job function is inportant in determning comunity
of interest, | disagree with the majority's alnbst total reliance
on this single factor.

First, the job functions of part- and full-tinme faculty do
differ. While both groups teach courses, full-tinme instructors
are also expected to take an active role in academ c governance;
they are expected to attend faculty neetings and participate on
commttees. These activities are part of their job. Part-tine
instructors, on the other hand, are not expected to play any
role in academ c governance. \Wile they are not prohibited from
sonme participation and sone do participate voluntarily, involve-
ment in academ c governance is not a job function of part-tinme

t eachers.

!See Los Rios Conmunity College District (6/9/77) EERB
Deci sion No. 18, dissenting opinion; Hartnell Community Coll ege
District (1/2/79) PERB Decision No. 81, dissenting oplnion.

The maj ority decision also nentions wages and eval uation
procedures. However, these factors may also be used to illustrate
the dissimlar interests of the two groups. Thus, while the wage
rates may be related, part-tine instructors receive nmuch |ess pay.
Al so, part-tinme faculty are paid on an hourly basis, while full-
time faculty are salaried. Eval uation procedures differ radically
for part-time and regular full-tine instructors.

17



Second, the purpose of exam ning conmunity of interest in
making unit determnations is to group together enployees with
mutual interests in terms and conditions of enploynment so that
conflicting interests do not i npede effective representation.
Job function has been considered a factor in determ ning
community of interest because it is often indicative of such
mutual interests. But job function is only one factor anong
several. In this case, any simlarity of interests stenm ng
froma comon job function is outweighed by disparate interests
arising fromthe differences in enployment conditions of part-
and full-time instructors.

Such differences are likely to cause part- and full-tinme
instructors to have different negotiating priorities, especially

with respect to economc issues. As an exanple, part-tine
3

teachers who work full-tinme el sewhere may not be interested in
receiving fringe benefits, such as health plans, fromthe
District since they may already receive such_benefits at their
regul ar pl ace of enploynent  Thus, they may push for putting
nore noney into wages at the expense of additional fringe
benefits. Full-time instructors, on the other hand, may pl ace
a nmuch higher priority on fringe benefits.

These differences may cause an el ected exclusive representa-

tive difficulties in attenpting to represent the unit fairly.

“The record indicates that at least two-thirds of the part--
time instructors are enployed full-tinme el sewhere.

18



Such difficulties my be exacerbated by the fact that full-tine
teachers, those whose primary enploynent relationship is with
the District and who thus have the |argest stake in collective
negotiations with the District, are in the mnority in the unit
created by the mgjority dec'ision.4 Qovi ousl y, any excl usive
representative is going to give high priority to the concerns
of the majority part-tinme teachers; failure to do so would be
to risk decertification. O necessity, different concerns of

full-time instructors will be given |esser enphasis.

Enpl oynment rel ati ons cannot be enhanced by creating a unit
in which the econom c concerns of a core group of enployees are
likely to be subordinated to the substantially different concerns
of a nore peripherally enployed group of enployees. Yet the
majority has created such a unit. | believe that a unit including
both part- and full-time instructors is contrary to the overal
purpose of the EERA in that it does not "pronote the inprovenent
of personnel managenent and enpl oyer-enpl oyee rel ations. ">

| also dissent fromthe majority's decision to include
summer school teachers in the unit with full-time teachers. In
the first place, no party excepted to the hearing officer's

deci sion that sumer school teachers should be excluded fromthe

unit. Wiile the Board may have the power to exam ne all aspects

4At the time of the hearing, there were 244 full-tinme and
303 part-time instructors.

5Government Code section 3540.
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of a case before it, including findings to which no exceptions
have been filed, | believe the Board shoul d exercise a great
deal of restraint in making determ nations on such matters

unl ess such findings clearly contravene the EERA. See Monterey

Peni nsula Community College District (10/16/78) PERB Deci sion

No. 76, dissenting opinion. The majority in this case treads
on dangerous ground by going behind findings that are not
excepted to by the parties. This sane majority has shown a
penchant for going behind stipulations that are not contrary to
the EERA. M coll eagues contradict their role as arbiters of
enpl oyee-enpl oyer relations disputes by in effect creating

di sputed issues where there are none.

Secondly, the majority places sumer school instructors in
the unit based on alnobst no information with respect to
community of interest factors. The record contains no facts on
summer school instructors' nethod of conpensation, wages, hours,
enpl oynent benefits, supervision, qualifications and skills, and
contact with other enployees. The record does indicate that both
summer school and full-tinme instructors teach courses for credit
and that sone of these courses are identical. The majority
apparently believes that this simlarity of job function, by
itself, is sufficient to overrule the hearing officer and find
a community of interest between sumrer school and other certifi-
cated enpl oyees.. | disagree, and in the absence of any rel evant
evi dence, would sustain the hearing officer's uncontested

deci si on.
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| concur in the majority's decision that the substitution

of hearing officers was not inproper in this case.

Raymond' J. Conzal es, Menber

21
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R O HONDO COMWUN TY OOLLECGE DI STR CT,

Enpl oyer,

- and - Case No. LA-R 111

~—
N e N N N N N N N

R O HONDO FACULTY ASSQOQ ATI ON, CTA, PRCOPCSED DEC SI ON

Employee Organization. November 2, 1977

’égpearance's; John J. Wagner, Attorney (Vagner and Wagner), for the R o Hondo
Col 'ege Community College District; Robert M Dohrmann, Attorney for the Ro
Hondo Col | ege Faculty Associ ati on, CTA

Deci ded by: Carol Ann Wbster, Hearing (ficer.

PROCEDURAL H STCRY

On April 1, 1976, the R o Hondo Col | ege Faculty Associ ati on,
California Teachers Associati on (Association) requested recognition as
excl usive representative of a unit consisting of all certificated
enpl oyees in the R 0 Hondo Comunity Col | ege D'st-rict (District),
excl udi ng supervi sory, nmanagement and confi dent_i'al enpl oyees.

O May 5, 1976, at a special neeting of the R o Hondo Community
College District a resolution was adopted doubting the appropriateness of .
the unit as requested and specifically requiring that the certificated
errpl.oyees’ unit be limted to only full-tine enployees. The District also
expressed doubt that CTA had majority support and requested an el ection
in a response filed on May 6, 1976. The D strict ad\)i sed CTA and the

Educati onal Empl oynent Rel ati ons Board (EERB) accordingly.



On Thursday, June 3, 1977, a hearing was conducted by EERB Ad Hoc Heari ng
Oficer Philip Tamoush at the Rio Hondo Community College District office. At
the hearing the parties entered into the followi ng stipulations:

1. That the District is a public enployer under Section 3540.1 of
the Educational Enploynment Rel ations Act (EERA).

2. That the Rio Hondo College Faculty Association is an enpl oyee
organi zati on under Section 3540.1 of EERA.

| SSUES
1. et her part—tima1 certificated enpl oyees should be included in a unit of
regular or contract full-time and part-time certificated.enpl oyees.

2. \Wiether summer school instructors are appropriate in the unit.

FI NDI NGS OF FACT

Part-Tinme Certificated Enpl oyees

There is no exclusive division of part-time instructors teaching only at
night and full-time instructors teaching only daytime classes. Over half of
the teaching staff in the District is made up of part-time instructors teaching
60 percent or less of a full load. Part-time instructors are paid 50 percent
of full-time faculty pay pro rata and do not receive fringe benefits or
participate in the State Teachers Retirenent Systemas do their full-time
counterparts. In the past, job security for part-time teachers has been tied
to enroll ment and they could be term nated whenever class size decreased
beyond a certain point. Evaluation procedures are sonewhat different between
part-time and full-tine instructors.

Previously established practices between the District and the part-tine

instructors have differed frompractices between the District and full-time

1 . .
"Part-time" as used herein refers to non-contract or non-regul ar enpl oyees

teaching 60 percent or less of a full teaching |oad. (These enpl oyees are
also referred to as "tenporary” in the record.)

2



teachers, but the evidence shows that some of these differences are beginning
to blur. An exanple of such established practices include the exclusion of
part-tinme instructors fromthe Faculty Senate. The full-tinme faculty has

recently voted to include part-tiners in the Senate.

Both part-tinme and full-time instructors are charged with the
responsibility for educating the District's students. The students are
general ly unaware of the status of the instructors and receive the same
value of instruction irrespective of the status of their instructor.

The evidence shows that in the past the District has selected
representati ves of nore than one enpl oyee organization in acéordance with
provi sions of the Wnton Act. The evidence and argunents that
consolidation of the two teaching classifications will interfere with
efficiency of operation are unconvincing and address thenselves to
activities of the Califbrnia courts relating to tenure for part-tine
instructors, an issue on which California Courts of Appeal are in
conflict.

Summer School Teachers

Sumer school teachers are either hired fromthe outside solely for
the sumer with no guarantee of future enploynment with the District, or
they are regular instructors seeking to supplenent their inconme. In
either case, there is no pronmse on the part of the District that the
teacher will be given special consideration for further assignnents
either in the regular school year or subsequent summer school sessions.

The evidence on this category of certificated enpl oyees is sparse as
concerns pay scal es and supervision. Regarding tenure, Education Code
Section 87474 provides that sumer school enployhent does not count

toward eligibility for permanent status with the District.



DI SCUSSI ON AND CONCLUSI ONS

The question of whether or not part-tine evening instructors should
belong to the same unit as full-tinme day instructors, full-time evening
instructors, and part-tinme day instructors was answered affirmatively in

the Board Decision Los Rios Comunity College District.? The one

[imtation on inclusion in the unit was that part-tinme instructors nust
have "taught at |east the equivalent of three senmesters of the last six
senesters incIusiVe"3 in order to be included in the unit with
full-tine instructors. Because the Board has established the precedent
to include part-tine instructors in the unit, so long as they neet the
additional requirenment, the burden is on the District to show that the
facts in Rio Hondo justify a departure fromthe general rule. The
District has not met this burden.

In Los Rioé, the Board anal yzed the legislative mandate put forth in

J A
CGover nment Code Section 3545(a)4 in conjunction with NLRB

2 EERB Deci sion No. 18, June 9, 1977.

]%'n the Los Rios decision considerable attention was given to the
qguestion of whether or not part-time instructors would have the necessary
continuity of enploynent to warrant inclusion in the unit. The Board held
that "we think that persons who continually, senmester after senester, teach
in the community coll ege have denonstrated their commitnent to and interest

in its objectives. It seens unlikely that persons who have only a m ni nal
interest in the community college will continually seek or obtain enploynent
there." In the absence of testinony or argunent offering a different neasure

of continuity we adopt the nmeasure established in Los Rios. See Decision
No. 18, at page 12.

4 The CGovernnent Code Section 3545(a) reads as follows: In each
case where the appropriateness of the unit is an issue, the Board shal
deci de the question on the basis of the community of interest between and
anong the enployees and their established practices including, anbng
other things, the extent to which such enpl oyees belong to the sane
enpl oyee organi zation, and the effect of the size of the unit on the
efficient operation of the school district.

4



precedent.® The Board found that, in general, NLRB analysis on the

. subject of unit placenent is not applicable to the California comunity
col | eges whose enphasis is on teaching rather than research and

publ i cati on.

Furthernmore, the NLRB gave great weight to tenure as an indication of
comunity of interest.® Conversely, the EERB in Los Rios elected to
give little weight to tenure because in California the court has yet to
decide the relationship between the right to.tenure and enpl oynent status
as part-tine. 7

Anot her factual distinction between New York University and Los Rios

was that the faculty participation in the operation of the college was

much greater at New York University due to the practice of shared

governance. Shared governance is limted by lawin California as

concerns adni ssi ons® and acadenic standards for probation, disnissal,

5The | eadi n'g NLRB case dealing with unit placement is New York,
University, (1973), 205 NLRB 4, 83 LRRM 1549, which did not include
Part-time instructors in the unit unless they were in "tenure track"
posi tions.

5New York University, at .1552.

7 In fact, -part-tinme community college instructors have been found
to be eligible for tenure in many districts. See Fervner vs. Harris
(1975) 45 CA 3d, 363, at 368, Vittal vs. Long Beach Uniftied School
District (1970) 8 CA 3d. There has also been conflicting authority in
iIfornia on tenporary instructor's ability to achieve tenure. See
Bal en vs. Peralta Junior. College District (1974) 11 CA 3d 821; Coffey vs.
Governing Board of San Franci sco community College District (1977) 66 CA
3d Z2/9; Peralta Federatfon of Teachers vs. Peralta conmunity Coll ege
DistrictT (1977) 69 CA 3d 28T.

8 _ .- . . .
Educati on Code Section 76000 (25503) provides that any person
possessing a high school diploma or the equivalent may attend the
conmmuni ty col | ege.



readm ssi on and graduation. ¥

It can, therefore, be said that the EERB has consi dered NLRB
precedent and rejected it as inapplicable to California Community Coll ege
Districts.

In Los Rios the Board established criteria by which we can deternine
whet her or not a comunity of interest exists between part-tine evening
and other certificated personnel. These criteria include whether or not
there is a relationship between the pay scales of the two classifications
of teachers. In Rio Hondo, part-time teachers are paid 50 percent of full-
pay pro rata. This is undeniably a relationship and we find that this
requi rement has been net.

Anot her criterion in Los Rios was supervision. Wile it appears that
the supervision of part-tine teachers is different fromthat of regular
teachers there is so little evidence on the matter that it is inposéible
to determ ne whether or not this difference is sufficiently great to
defeat the community of interest presumed in light of the Los Rios
deci si on.

Finally there was the criterion of job function.9 There is no
doubt that the purpose served by part-time faculty is equally inportant
to District students as that purpose served by the daytine instructors.
Instructing students is, in fact, the prinmary reason for the existence of

the District.

8 sequcati on Code Section 72285 (1010. 6) 1.

“ ®InSacranento Gty Unified School District, EERB Decision No. 30,
Sept enber 20, 1977, at page 9, the Board held: "A separate unit is not
warranted nmerely because a group of enployees share a commnity of
i nterest anong thensel ves, when that honogeneous group fornms only a part of a
| arger essentially honogeneous group sharing simlar conditions of enploynent
and job functions."




SUMMVER SCHOOL | NSTRUCTORS

In Los Rios the Board considered the question of whether or not
sumrer school instructors should be included in the unit of regular
instructors. There, the facts indicate that the hiring procedures were
simlar to those in Rio Hondo. Instructors included both regular year
instructors and teachers fromthe outside. The Board found that there
was not a sufficient comrunity of interest between the sumrer session and
regul ar year teachers due to separate pay scales, lack of assurance of
conti nued enpl oyment and |egal prohibitions on accurmul ation of tenure
and excluded themfromthe unit. This then sets up a presunption that
sumrer school teachers are inappropriate in the unit and the burden of
proof is on the party seeking to include themin a unit of regular
teachers. This burden was not met.

The only argunment put forth regarding appropriateness of summrer _
school teachers in the unit was that since summer school teachers include
regul ar year teachers, they should be i'ncluded. The fact that sonme of the
sunmer school teachers are also regular year faculty does not support a
finding of a conmbn community of interest per se. No additional facts have
been presented to denonstrate a rel ati onshi p between sal ary, benefits, super-.
vi sion or eval uation procedures, which couldlestablish a common comunity of
interest between the two groups. Since no evidence was offered as to why
these teachers share a comunity of interest with regular teachers, the

presunption remains and sunmer school teachers shall be excl uded.



PROPCSED CRDER
It is proposed that the following unit is appropriate for the purpose
of neeting and negotiating provided that an enpl oyee organi zati on becomres
the exclusive representative of the unit;
A unit consisting of all certificated enployees
including all full-time and part-tine regular or
contract certificated plus part-tinme certificated
enpl oyees who have taught at |east the equival ent
of three semesters of the last six senesters
i ncl usi ve and excluding all management, supervisory
and confidential enployees, substitutes and summer
school instructors.
The parties have seven (7) calendar days fromthe receipt of this

Proposed Decision in which to file exceptions in accordance with

Section 33380 of the Board's Rules and Regulations. |If no party files

timely exceptions, this Proposed Decision will become final on Novenber 14,
1977, and a Notice of Decision will issue fromthe Board.

Wthin ten (10) workdays after the enployer posts the Notice of

Deci si on, the enpl oyee organi zati ons may denonstrate to the Regional Director
at least 30 percent support in the above units. The Regional Director shal
conduct an election in each unit at the end of the posting period if
(1) nore than one enpl oyee organi zation qualifies for the ballot, or
(2) only one enployee organization qualifies for the ballot and the enployer
does not grant voluntary recognition

The date used to establish the nunmber of enployees in the above units
shall be the date of this decision unless another date is deened appropriate
by the Regional Director and noticed to the parties. |In the event another
date is selected, the Regional Director may extend the time for enployee
organi zations to denonstrate at |east 30 percent support in the units.

Dat ed: Novenber 2, 1977.

Carol Ann Webster, Hearing Oficer
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