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PROCEDURAL HISTORY

The above-captioned cases are before the Public Employment

Relations Board (hereafter PERB or Board) 1 on exceptions by

the Palos Verdes Peninsula Unified School District (hereafter

Palos Verdes Distr ict or Distr ict) and the Pleasant Valley

School Distr ict (hereafter Pleasant Valley Distr ict or

Distr ict) to hear ing off icers' proposed decisions. They have

been consolidated on appeal because they present related issues

of whether certain elements of a school calendar are within the

mandatory "scope of representation" as set forth in Government

Code section 3543.2.2

The exceptions filed by the Palos Verdes Distr ict center on

the conclusions of the hearing officer that the distribution of

workdays in the year (beginning and ending dates of school year

for teachers and the dates of their vacations and holidays) ,

the distribution of hours in a teacher's workday (beginning and

ending times of a teacher's workday),3 and extra hour

assignments (Back-to-School Night and Open House) are matters

IPr ior to January 1, 1978, the PERB was named the
Educational Employment Relations Board.

2Quoted in full, infra at fn. 12.

3Government Code section 3541.3 (b) grants PERB the power
to determine, in disputed cases, whether or not certain matters
fall within the scope of negotiations. While the distribution
of hours in a workday, including the starting and ending times,
is raised on appeal as a result of the hearing officer's
finding that such an item is within scope, its negotiability
will not be passed upon since neither the calendar nor the
stipulation of issues between PVFA and the Palos Verdes
Distr ict mention this i tern. Accordingly, I nei ther approve nor
disapprove the hearing officer's disquisition on this point nor
his ultimate find ings.
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within the scope of representation.4 The hearing officer

reasoned that these matters were "closely" related to "hours of

employment" and, therefore, mandatory subjects of negotiation

under the Educational Employment Relations Act (hereafter EERA

or Act).5 The District urges on appeal that these matters so

directly relate to the education of students and involve

responsibili ty to parents and communi ty at large that they

should be determined by the governing board of the Distr ict
alone.

The exceptions filed by the Pleasant Valley School Distr ict
focus solely on the hear ing officer's conclusion that the

beginning and ending dates of the teaching year are wi thin the

scope of representation.6 The hearing officer found that the

"distribution of workdays" is a matter "relating to hours
of employment" and therefore a mandatory subject of

negotiation, and that since the beginning and ending dates of

the school year are encompassed by distr ibution of wor kdays,

they, too, are negotiable items. The Distr ict urges that the

4In addition to these findings, the hearing officer
concluded that the particular duties that a teacher is assigned
on a weekday are not wi thin the scope of representation. These
conclusions are not appealed by any party. Accordingly, they
are not cons idered here.

5Government Code section 3540 et seq. Unless otherwise
stated, all references are to the Government Code.

6In addition to this finding, the hearing officer also
concluded that teacher prepar ation days, parent-teacher
conferences, pupil minimum days and scheduling of a teacher's
workday/visitation day are not within the scope of
representation. These conclusions were not appealed by any
party. Accordingly, they are not considered here.
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starting and ending dates of teacher service most directly and

primarily relate to the manner of delivering the educational

services to the communi ty, and are not wi thin the scope of

representation.
FACTS

Palos Verdes Distr ict
The basic facts in this case relate to the chronology of

discussions, negotiations, and other actions regarding the

Palos Verdes District's school calendar for 1977-78. In

summary, as detailed below, after PVFA was elected exclusi ve

representati ve, it submi tted a negotiating proposal to the

District concerning various aspects of the school calendar.

The Palos Verdes Pistr ict offered a counterproposal. After a

per iod of negotiations wi thout agreement on a contract, the
District unilaterally adopted a school calendar for 1977-78 in

May 1977 and again, qualified by possibility of subsequent

modification, in August 1977. The PVFA filed unfair practice

charges based on a refusal to negotiate in good fai th. The

Distr ict answered that most of the elements of the school

calendar are not wi thin scope or representation, and it

therefore had no obligation to negotiate concerning them. The

Distr ict further answered that in any event, because its action
was necessary and qualified, it committed no unfair practice.

a. Pre-EERA History

In January 1976, following a meeting at which var ious

components of a school calendar were discussed, the school

board issued a document entitled "Calendar Guidelines" listing
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var ious school calendar items. They included the following:
scheduling the opening and closing of school; coordinating

graduation and vacations with the Los Angeles Unified School

District system; permitting school to open on an isolated day

in the first week of school; not commencing the school term on

major Jewish holy days; scheduling eighth grade graduation to

precede twelfth grade graduation; maintaining conference days;

and including a contingency day. The same document also

indicates that it was the school board's practice to adopt the

calendar for the upcoming school year and tentati vely approve

the calendar for the following school year at approximately the

same time. On June 7,1976, the school board tentatively
approved a 1977-78 school year calendar following the

January 1976 guidelines.

b. Post-EERA Events

On July 1, 1976, less than a month after the June 7 action

noted above, EERA became effecti ve. In November 1976, PVFA was

elected the exclusi ve representative of certif icated employees

in the Palos Verdes Distr ict. On February 23, 1977, PVFA

presented an ini tial proposal regarding the school calendar for

1977 -7 8. It provided for a total of 179 days for teacher

service, distr ibuted as follows: grades kindergar ten through

five teachers were to have 175 teaching, 3 conference, and 1

pupil-free workday; grades six through eight teachers were to

have 175 teaching, 2 conference, and 2 pupil-free workdays; and

grades nine through twelve teachers were to have l76 teaching

and 3 pupil-free wor kdays. There is no mention of preschool
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service days in PVFA' s proposal. However, PVFA' s proposed

calendar sets out the specif ic dates on which the following

occur: first and last day of instruction, conference days,

summer sess ion, graduat ion, vacation recess per iods, hoI idays,

final exams and pupil-free workdays.

The Distr ict presented its ini tial proposal on

March 7, 1977. This offer proposed 182 days per year, and 8

hours per day for teachers. It also states:

In addi tion to the above minimum time and
required wor kdays, uni t members are
responsible for adj unct duties, beyond their
instructional duties, which include but are
not limi ted to, program development,
professional growth acti vi ties, parent
conferences, commi ttee assignments, faculty
and distr ict meetings, special help to
students, back-to-school nights, open house,
student supervision, and other assignments
which are determined by the district to be
necessary for the efficient operation of the
district.

On March 22, 1977, PVFA and the Distr ict commenced

negoti a tions. On Apr il 12, 1977, the Distr ict presented to

PVFA a counterproposal on the school calendar essentially the

same as that school calendar tentatively approved June 7, 1976,

which is referred to above. On Apr il 26, the Palos Verdes

D istr ict presented to PVFA another calendar, identical to the

one it proposed on Apr ill, except that unlike the Apr il 12

calendar it did not mention any "preschool service" days. On

May 2, 1977, the Palos Verdes District school board approved a

calendar entitled "Adopted School Calendar for 1977 8 School

Year," explaining that the adoption of the calendar was in

response to numerous inquiries from the public regarding the
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starting date of school in the fall. The District characterized

th is as a "student calendar," wh ile the PVFA character i zed it

as a "teacher calendar." This calendar was identical to that

proposed by the District on April 26.

Subsequent to May 2, 1977, negotiations continued on the

calendar. On May 4, there was a PVFA proposal and on May 12, a

District counter offer, which was rejected by PVFA, after which

the District withdrew its latest counter offer. The parties

met once more on May 26 but could not reach agreement. At a

final meeting on June 29, 1977, the parties decided to postpone

any further negotiating until legislative action on school

finance for the year had become final.

On August 23, 1977, the Distr ict noti f ied the teachers that

there would be two preschool service days, September 13 and

14. On August 29, the school board adopted a 1977-78 calendar

reflecting these two preschool service days. The calendar

established the number of workdays at 182 "unless and until

modified by a collecti ve bargaining agreement between the

District and PVFA." This calendar, except for the two

pre-service days, was like that adopted by the District on

May 2,1977.

Pleasant Valley Distr ict

The facts are undisputed. The Pleasant Valley District

voluntar ily recognized the Pleasant Valley School District
Education Association (PVSDEA) on May 6, 1976. In August 1976,

PVSDEA presented an initial contract proposal for the 1976-77

school year. On January 1, 1977, the Pleasant Valley Distr ict
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and PVSDEA reached an agreement for the remaining portion of

the 1976-77 school year, effective until June 30, 1977. This

contract incorporated the 1976-77 school calendar adopted while

the Winton Act7 was in effect.

On May 5, 1977, PVSDEA presented its ini tial contract

proposal for the 1977-78 school year, which included a proposed

school calendar.
On May 19, 1977, the Pleasant Valley Distr ict adopted a

"proposed calendar for 1977-78," which differed substantially

from the calendar proposed by PVSDEA. In particular, the

district calendar provided that the first day for teacher

service be August 31 1977, and the last day, June 8, 1978.

PVSDEA proposed that September 6, 1977, and June 8, 1978, be

the first and last days of the 1977-78 school year.

Despi te the May 19, 1977, adoption of a school calendar by

the school board, both parties engaged in negotiations on

several occasions thereafter. The calendar was discussed only

insofar as to why PVSDEA had presented it and why the

Pleasant Valley Distr ict took the posi tion it was not wi thin

scope.

In early August, the Pleasant Valley District notified

employees of the starting date for certificated service for the

1977-78 school year. On August 2, 1977, PVSDEA filed unfair

practice charges alleging that the Pleasant Valley District had

7Former Education Code section 13080 et seq., repealed
Stats. 1975, chapter 961, section l, effective July 1, 1976.
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violated sections 3543.5 (a), (b), and (c) of EERA by taking the

unilateral action of adopting a school calendar on May 19, 1977.

On November 14, 1977, the parties reached a contract which

represented specific agreement on most negotiating subjects.

Al though they were unable to agree on several aspects of the

school calendar, they provided for disposi tion of these
disputes in the contract. Article iv, paragraph 7 of that

agreement provides:

Other issues relating to workdays and
calendars shall be resolved following EERB
decisions regarding those issues (modified
days, number of wor kdays and scheduling of
wor kdays . .

STATEMENT OF ISSUES

Both cases before the Board present the overall issue of

whether or not the unilateral adoption of the school calendars

by the distr icts in each case consti tutes a failure to meet and

negotiate under section 3543.5 (c) 8 of the EERA. But to

characterize the common issue between these cases in such a

broad context, wi thout ref inement, would be misleading since

there are considerations unique to each case which pose

addi tional issues and require separate resolution. These are:

8Section 3543.5 (c) reads:

It shall be unlawful for a public school
employer to..\1..0.............
Refuse or fail to meet and negotiate in good
fai th wi th an exclusi ve representati ve.
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A. Palos Verdes Distr ict
1. Whether or not the Palos Verdes Distr ict, the
appellant in this case, lacks standing to except to the
hear ing officer's decision since the decision below
ul timately found in favor of it, dismissing the unfair
practice charge on the grounds of "operational
necess ity. "

2. i f the case is proper lyon appeal before the Board,
are all the following calendar items wi thin the scope
of representation requiring negotiations between the
Palos Verdes District and PVFA:

Beginning and ending dates of certificated
service for the school year.

Vacation and holiday dates for certificated
employees.

Extra hour assignments of Back-to-School Night
and Open House.

B. Pleasant Valley Distr ict
1. Whether or not the beginning and ending dates of
certificated service are within the scope of
repesentation requiring negotiations between the
Pleasant Valley Distr ict and PVSDEA.

2. If so, has the District waived its right to except
to the hear ing off icer' s finding that the Distr ict
failed to sustain an affirmative defense of operational
necessity in view of section 32300 (c) of the Board's
regula tions.

DISCUSSION

Standing of Palos Verdes Distr ict
Before focusing on the central issue posed in both cases

relative to the question of negotiability of specific calendar

items, a threshold issue is presented in Palos Verdes regarding

the appellant ¡ s standing to take exception to the hearing
officer i s proposed decision. While the hearing officer

concluded that certain calendar items are related to hours of

employment as found in section 3543.2 and therefore negotiable,
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he was persuaded and so found that the district's adoption of a

school calendar on August 29, 1977, was necessary, particularly

when characterized as a "qualified unilateral action."9 As

such, he accorded the Palos Verdes Distr ict a valid defense and

dismissed the unfàir practice charge. Thus, the question

ar ises as to whether, in fact, the Palos Verdes Distr ict is an

aggr ieved party and enti tled to relief from this Board.

It is well recognized that in civil matters, while a party

may not ordinar ily appeal a judgment in its favor, an appeal is

proper if the judgment apparently in a party's favor is

actually against that party. 10 Furthermore, former PERB

rule 35030,11 in effect at the time thi s appeal was filed,

and which provided for appeal of hearing officer decisions,

does not limi t appeals to parties aggr ieved by the hear ing

officer's order. That provision simply stated:

(a) Wi thin seven calendar days after
service of the recommended decision a party
may file a statement of exceptions to the
recommended decision or any part of the
record or proceedings.

9The Palos Verdes Distr ict in defense of its unilateral
adoption, argued among other things that its action consti tuted
only a "qualified unilateral action" and, as such, could be
subj ect to subsequent mod ification by a collecti ve bargaining
agreement.

106 Wi tkin, Cal. Procedure (2 ed. 1971) Appeals,
section 121, page 419.

lIThe Board's rules are codified at California
Administration Code, title 8, section 31000 et seq. Rule 35030
has since been repealed. The comparable present rule is
section 32300 which places no restr iction on a party's right to
take exception to a board agent's decision. It differs from
former section 35030 in that it allows more time for a party to
appeal a board agent's decision and includes specific
instructions regarding a party's statement of exceptions.
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(b) The filing of the statement of
exceptions submi ts the case to the Board
itself.

In this case the hearing officer's findings are adverse to

the Palos Verdes District and have the practical effect of

requir ing the Distr ict to negotiate over matters which the

hearing officer found to be wi thin scope and which the Palos

Verdes Distr ict had contended were not in scope. Furthermore,

in view of former section 35030, the case is properly before

the Board itself for consideration of whether or not the items

at issue are mandatory items of negotiation.

Scope of Representation

a. Overview

The question of "scope of representation" is one of the

most delicate issues that has been or will be faced by this

Board. It seems clear that educational management hopes for

this Board to adhere to a very tight defini tion in interpreting

the scope of language of EERA, as contained in

section 3543.2,12 while most employee organizations are

interested in a broader defini tion that would allow more issues

to be brought to the negotiating table.

12Section 3543.2 provides:

The scope of representation shall be limi ted to matters
rela ting to wages, hours of employment, and other terms and
conditions of employment. "Terms and conditions of
employment" mean health and welfare benefits as defined by
Section 53200, leave, tranfer and reassignment policies,
safety cond i tions of employment, class size, procedures to
be used for the evaluation of employees, organizational

12



Other jurisdictions have wrestled with the same issue with

mixed resul ts, exper iencing an interpreti ve evolution of

similar collecti ve bargaining laws. Ini tially the standard for

determining what was a negotiable item appeared to favor a

broad defini tion of scope. Many j ur isdictions based their

decision on the decision of the New York Court of Appeals

(comparable to the Supreme Court in California) which ruled in

Board of Education of Union Free School Distr ict No. 3 v.
Associated Teachers at Huntington13 that the employer's

responsibili ty to negotiate was limi ted only by specific clear
statutory prohibi tions. Other courts in Michigan, New Jersey,

Vermont, Pennsylvania, Maine and Rhode Island basically adopted

the Huntington posi tion and restr icted scope only to certain

prohibi tions contained in existing statutory law. 14

secur i ty pursuant to section 3546, procedures for processing
grievances pursuant to sections 3548.5,3548.6,3548.7, and
3548.8, and the layoff of probationary certif icated school
district employees, pursuant to Section 44959.5 of the
Education Code. In addition, exclusive representative of
certified personnel has the right to consult on the defini tion
of educational objectives, the determination of the content of
courses and curriculum, and the selection of textbooks to the
extent such matters are wi thin the discretion of the public
school employer under the law. All matters not specifically
enumerated are reserved to the public school employer and may
not be a subject of meeting and negotiating, provided that
nothing herein may be construed to limit the right of employees
or employee organization on any matter outside the scope of
representat ion.

l3(1972) 30 N.Y.2d 122,282 N.E. 2d 109,331 N.Y.S.2d l7.

14See Super intending School Corn. v. Winslow Educ. Ass' n.

(Me. 1976) 363 A. 2d 229; Pennsylvania Labor Relations Board v.
State College Area School Distr ict (1975) 461 Pa. 494, 509, 337
A.2d 262, 269; Belanger v. Matteson (1975) 115 R.I. 332, 346
A.2d 124; Danville Bd. of School Directors v. Fifield (1974)
132 Vt. 271, 275-76, 315 A.2d 473, 475-76.

13



Similarly, in Minnesota and Oregon, the courts came to the

conclusions that reflected an approach much like that adopted

in New York. 15

More recently, however, employee relations boards and the

courts have begun to reassess the approach taken in previous

decisions in such a way as to indicate that public policy

concerns are to be balanced more equi tably wi th the employment

related interests of public employees. 16 Thus, even the

New York Court of Appeals has appeared to retreat from the

relati vely str ict Huntington test as demonstrated in
Susquehanna Valley Teachers Association,17 by indicating that

policy factors in education are to be considered in determining

what is a mandated and enforceable subject of bargaining:

Public policy, whether der i ved from! and
whether explicit or implicit in statute or
in decisional law, or in nei ther, may also
restr ict the freedom to arbi trate.

Keyed to the analysis is that the
freedom to contract in exclus i vely pr i vate
enterpr ises. . . does not blanket public school

15See Teamsters Local 320 v. City of Minnea~olis (1975)
302 Minn. 410, 225 N.W.2d 254; Central Point Sc 001 Dist. v.
Employment Rel. Bd., (1976) 27 Or. App. 285, 555 P.2d 1269 (no
constitutional or statutory proscription of school district's
agreement to arbi trate questions of teacher dismissal);
Springfield Educ. Ass'n v. School Dist. No 19 (1976) 24 Or.
App. 751, 547 P.2d 647 (reversing Oregon Employment Relations
Board holding that bargaining over school distr ict' s contracts
with university for student teaching programs was prohibited).

16Cohoes Ci ty School Distr ict v. Cohoes Teachers
Association (1976) 40 N.Y.2d 774, 358 N.E.2d 878, 390 N.Y.S.2d
53; School Committee of Hanover v. Curry (l976) 343 N.E.2d l44;
Superintending School Comm. v. Wins~Educ. Assn. (1976 363
A.2d 229.

17(1975) 37 N.Y.2d 614,339 N.E.2d 132,376 N.Y.S.2d 427.
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matters because of the governmental interest
in public concerns which may be involved,
however rarely that may be. 18

What the courts appear to be saying is that such elements

as inflation, decl ining enrollment, inherent di stinctions

between public and pr i vate sector collecti ve negotiations, the

public's atti tude towards government, and taxing policies of

both federal and local government all affect decisions made in

the court and accords reached at the bargaining table. We, in

California, cannot pretend that these same elements do not

exist in our state. Consequently, this Board must attempt to

balance the right of public employee groups to negotiate about

matters directly related to their employment wi th the ever

difficult job of managing public agencies given the current

economic and poli tical climate.

On the one hand, in analyzing section 3543.2 language, it

seems clear that the Legislature did not intend that this Board

blithely go on its way giving an expansive interpretation to

section 3543.2 for it specifically mandated that "all matters

not specifically enumerated" were to be excluded from the

negoti ation process, rendering them prohibi ted items of

negotiations. On the other hand, while section 3543.2 appears

to impose a very tight limi tation on the scope of negotiations,

and that the Legislature intended it so, there is,

nevertheless, the fact that the enumerated scope language is

18Id. at 616-17,339 N.E.2d at l33-34, 376 N.Y.S.2d at
429.
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prefaced by the words "matters relating to," clearly requiring

and enabling this Board to interpret the scope language wi th

some degree of lati tude. 19

The breadth of interpretation, then, is clearly arguable,

although in analyzing section 3543.2 language in total, there

can be no doubt that, textually, the language and structure of

this provision suggests a far more restricti ve scope of

19Advocates for a broad scope interpretation might also
focus on the purpose language of EERA contained in section
3540, noting, in particular that language affording teachers
the right to be represented in their "' professional and
employment relations' and to have a 'voice in the formula ton of
educational policy.'" Nelson, State Court Interpretation of
Teacher Collective Bargaining Statutes: Four Approaches to the
Scope of Bargaining Issue (1977) 2 Industrial Relations Law
Journal 421, 478. Section 3540 states:

It is the purpose of this chapter to promote
the improvement of personnel management and
employer-employee relations within the
publ ic school systems in the State of
California by providing a uniform basis for
recognizing the right of public school
employees . . . to be represented by such
organizations in their professional and
employment relationships with public school
employers. . . and to afford certificated
employees a voice in the formulation of
educational policy. Nothing contained
herein shall be deemed to supersede other
provisions of the Education Code and the
rules and regulations of public school
employers which establish and regulate
tenure or a mer it or civil service system or
which provide for other methods of
administering employer-employee relations,
so long as the rules and regulations or
other methods of the public school employer
do not conflict wi th lawful collective
agreements.
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negotiations than is found in most other public sector labor

legislation.20
First, the Legislature used language of an exclusive rather

than inclusi ve nature in sharp contrast to EERA' s predecessor,

the former Winton Act. 21 Under the Winton Act, the scope of

representa tion was descr ibed as follows:

The scope of representation shall include
all matters relating to employment
condi tions and employer-employee relations,
including, but not limi ted to wages, hours
and condi tions of employment. 22

Compar ing the two scope provisions, it is readily apparent that

under EERA, negotiability is "limited to" specifically listed

items and to matters which relate to those items. Under the

former Winton Act, any matter, so long as it related to

employment condi tions and employer-employee relations, was a

proper subject for meeting and conferring. In fact, a decision

issued shortly before the passage of Senate Bill 160,23 would

suggest quite pointedly the Legislature's reason for adopting

20See Naj ita, Guide to Statutory Provisions in Public
Sector Collective Bargaining, Scope of Negotiations, Industr ial
Relations Center, University of Hawaii (1978) for a compendium
of public sector statutory provisions of other j ur isdictions
relating to scope of negotiation.

21See fn. 7, ante.

22Former Education Code section 13084, repealed,
effecti ve July 1, 1976.

23The EERA had its genesis in Senate Bill 160, introduced
by Senator Albert S. Rodda. This bill was virtually identical
to Senate Bill 1857, also sponsored by Senator Rodda. In
terms of scope, it differed from Senate Bill 1857 in that it
provided for- "organizational security" and "class size" to be
negotiable.
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limi ting language. In San Juan Teachers Assn. v. San Juan
Unified Sch. Dist. (1974) 44 Cal.App.3d 232, the court gave an

expansive interpretation to the scope of representation

language under the Winton Act. In its view, given the fact

that, among other things, public school teachers were precluded

from collecti vely bargaining or str iking under the Winton Act,

it is "reasonable to conclude that the Winton Act represented a

legislative attempt not to end but to compensate for those

dis a b iIi tie s . ( I d. at 2 4 9 ) Ins umm a r y, the n, w h i let her e i s a

noted absence of legislative history accounting for the unique

language of section 3543.2, it is not idle speculation to

conclude that wi th the granting of collective negotiating

rights to public school employees, the Leg islature deliberately

chose a more cautious approach, particularly since this was its

first grant of such authority to any public employees in the

state.
A second textual character istic reflecting the

Leg islature' s intent to provide a more limi ted scope of

representation than other comparable public sector employment

relations statutes is that it established a right of

consul tation, as opposed to negotiation, over certain specif ied

items -- defini tion of educational objecti ves, determination of

the course content and curr iculum, and selection of

textbooks.24 The items it expressly chose to exclude from

24Some other j ur isdictions have adopted a similar
approach, creating two categories but making one subject to
negotiations and the other subject to discussion or
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mandatory negotiations could properly be characterized as

falling pr imar ily wi thin the professional interests of teachers
as compared to tradi tional employment interests of employees

generally. One commentator descr ibes such items as going to a

determination of goals and methods to be achieved by the public

agency.25 Budget costs and levels of service, while
important considerations, are secondary to the over riding

educational policy concerns that such items generate.

It may be argued that since the Legislature saw fit to

relegate such items of professional interest to the

consultation process only, any other items which fall within

the same genre may not be subject to negotiations because to do

so would conflict with the clear Legislative scheme apparent in

section 3543.2. In other words, to the extent that the
Legislature intended to have the public school employer

obligated to the exclusive representative on items of

professional interest to teachers, it expressed which items

they were to be and the format in which they were to be

presented. Any other items or any other format were not

contemplated by the Legislature. Furthermore, had the

Legislature intended such items to be subject to negotiations,

it could have included them, as it did "class size," an item

consultation. See Ind. Code Ann. section 20 - 7.5 - l-l- to 14
(Burns 1975) ¡ Nev. Rev. Stat. section 288. 010 - .260 (1975);
Ore. Rev. Stat. section 243.650-.782 (1975).

25Summers, Public Employee Bargaining: A Poli tical
Perspective, 83 Yale L.J. 1156, 11 1 (1974).
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which has typically posed the broader issue of management

prerogative in maintaining efficiency, thus a question of

educa tional policy, versus the teacher s' ab ili ty to negoti ate
over an item affecting both their professional and occupational

status.26
But, I am persuaded that such an approach would not be in

conformity with that portion of section 3543.2 which allows

"matters related to" the specifically enumerated items to also

be subjects of negotiations. Thus, the fact that a proposed

item may bear upon the teachers' professional interests does

not necessar ily preclude its negotiability. Furthermore, such

a restr icti ve approach would, in my opinion, be unnecessar i ly

premature in view of the relatively brief time the Board has

had to observe the impact of this new law on the educational

process generally, and in view of the time yet remaining which

will require our examination of a breadth of issues dealing

with scope. Thus i would reject such a narrow construction of

the law and simply view the Legislature's relegation of

certain, specified topics to the consultation process as in and

of themselves narrowing the scope of collective negotiations.

Wh ile it seems to me that the Board can ascr ibe only

limited significance to the inclusion of a consultation

category in assessing its effect on the scope of

26For an in-depth discussion of the class size issue and
its decisional history see weitzman, J., The Scope of
Bargaining in Public Employment, at 251, (1975).
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representation, another feature of section 3543.2 is also

noteworthy. Unlike most other legislative bodies which have

followed the classification scheme ini tially articulated in

NLRB v. Wooster Division of the Borg-Warner Corp. (1958) 356

U.S. 342, allowing for mandatory, permissive, and prohibited

subjects of bargaining, 27 the California Legislature has

adopted a scheme that, for purposes of negotiating, classifies

a subject as ei ther mandatory or prohibi ted. 28 Section

3543.2 states in part:

All matters not specif ically enumerated are
reserved to the public school employer and
may not be a subject of meeting and
negotiating . . . . 29

This departure from the Borg-Warner analysis cannot be

attr ibuted to mere happenstance on the part of the Legislature,

particularly in view of the substantial cri ticism that approach

27Typically, bargaining subjects have been categor ized as

either mandatory, permissi ve or prohibi ted. Mandatory topics
are items over which labor and management mus t bargain,
permissi ve topics are i terns over which labor and management may
bargain if both agree, and illegal or prohibi ted topics are
items over which labor and management cannot bargain.

280nly one other jurisdiction, Hawaii, has statutorily
eliminated a permissive category. See Haw, Rev. Stat. section
89-9 (a) 1975. This act requires negotiations over wages, hours
and condi tions of employment, but section 89-9 (d) bars any
agreement which would interfere with the rights of a public
employer to direct employees; to determine qualifications and
standards for work; to hire, promote, transfer, assign and
retain employees or discipline employees by proper cause; to
reduce staff size for legi timate reasons; to maintain
efficiency of governmental operations; and to determine the
methods, means and personnel of operating.

29A literal application of the language "all matters not
specifically enumerated . . . II would have the effect of
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has received in the private sector for years,30 in view of

the fact that its application to the public sector has been

ser iously questioned, 31 and in view of the fact that every

other jurisdiction adopting public sector labor legislation

prior to the enactment of EERA, except Hawaii ,32 had

i ncorpor ated the mandatory-permi ssi ve-prohibi ted tr ichotomy in
its scope language. Nor can its reasons for excluding a

ignor ing that language, also in section 3543.2, which reads
" . . . matters relating to . . . . " Therefore, elliptically,
the limi ting language found at the end of section 3543.2 would
seem to more appropriately read:

All matter s not specif ically enumer ated
(except those which relate to the
specifically enumerated items) are reserved
to the public school employer. . . .

Hence, the Legislature has seemingly precluded the application
of the principle of sui generis, thereby disallowing any
addi tion to the list of enumerated subjects.

30Such criticism was evident from the beginning. In
Mr. Justice Harlan's separate opinion in Borg-Warner, in which
he concurred in part and dissented in part, the dissenting
portion of the opinion was particularly critical of the
major i ty' s implici t conclusion allowing the NLRB (and thus the
courts) to invade the bargaining process by holding that
insistence on a non-mandatory, but lawful, subject to impasse
was a violation of the duty to bargain, absent any finding of
bad faith bargaining. See also, St. Antoine, Judicial Caution
and the Supreme Court's Labor Dec isions, October Term, 1971.
ABA Section of Labor Relations Law - 1972 Proceedings, 4, 11-15
(1973) and Comment, Application of the Mandatory Permissive
Dichotomy to the Duty to Bargain and Unilateral Action: A
Review and Reevaluation, (1974) 15 Wm. & Mary L. Rev. 918
(1974) .

31See Sackman, Redefining the Scope of Bargainin~ in
Public Employment (1977) 19 Boston Coiie~e L. Rev. IJ5;
Kilberg, Appropr iate Subjects for Bargaining in Local
Government Labor Relations, (1970) 30 Md. L. Rev. 179, 189;
S umm e r s, sup r a, f n . 25.

32See fn. 28, ante.
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permissive category be unclear, since the main justification in

the public sector for excluding a topic from mandated

negotiations is precisely because certain demands involve such

significant public policy considerations that a determination

of them in the isolated context of negotiations, limi ted to

labor and management, would deprive other parties, namely the

public, the parents and the students who also have a vital

interest in the particular outcome, from having input.

It might be argued that the school board, as trustee for

the public's interest in education, would adequately represent

the views of the public at the negotiating table.

Realistically, however, the task is not so easily satisfied.

The public is comprised of various groups whose interest in

public education will vary and sometimes conflict. In addi tion

to the public employees, there are other taxpayers, whose

interest is primarily school finance and budgeting, and there

are the consumers of education, whose interests primarily

relate to the level and quality of education provided.

Furthermore, the fact that the school board is supposedly

poli tically accountable is not, realistically, an adequate

leverage for allowing the determination of significant policy

decisions to be made in the exclusive, bilateral process of

negotiations--the allegiances of some public officials are not

necessar ily to the public at large, but to par ticular

cons ti tuencies; the frequent turnover of elected and appointed

officials prevents an accumulation of labor relations

experience; or the quality of representation during the initial
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stages of collecti ve negoti a tions may be no match for the

sophistication or militance of some employee representatives.

In sum then it makes Ii ttle sense, if an item has such

significant policy implications for parties not otherwise privy

to the negoti a tions process, to nevertheless allow its
negotiability as a permissive subject.33

This apparent acknowledgement by the Legislature that the

collective negotiations process is not in all instances the

appropriate forum for resolving items affecting the employment

conditions of public school employees because of the overriding

policy considerations does not come too soon. First, it is a

recognition of the fact that certain matters are so

inextr icably tied to the mission of the public school employer

in providing an education for the students that it is necessary

for the school employer to retain sole author i ty to decide such
issues. "The forum of the bargaining table with its postures,

strategies, trade-offs, modifications and compromises (citation

omi tted) is no place for the 'delicate balancing of different

interests.'" San Jose Peace Officers' Assn. v. City of

33 It may appear that section 3547 of EERA which requires
i ni tial proposals of exclusi ve representati ves and public
school employees and new subjects of negotiation to be
"sunshined" for public benefit, itself provides adequate
opportunity for the interested public's input in the collective
negotiation process. Actually, however, the opportunity for
input is relatively circumscribed since the actual negotiations
where trade-off, mod ifications, and compromises occur, the
essence of the process and, in a sense, where pr ior i ties ar e
eventually defined, remains a bilateral operation to the
exclusion of the public.
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San Jose (1978) 78 Cal.App.3d 935, 948. As the Board stated in

Carlsbad Unified School District (1/30/79) PERB Decision No. 89:

Furthermore, the statute lacks any specific
'management rights' clause. Yet, it is
unarguable that the Legislature did not
intend to deny to employers the opportunity
to fulfill the mission of the public agency.

A school distr ict does not operate in a
functional vacuum. State legislation
imposes on school districts specific
mandates. (Ci tat ions omitted) Compliance
wi th State mandates, in turn, imposes on the
distr ict management certain obligatory
du ties and responsibili ties. It is in
recognition of the fact, at the very least,
that one is escapably drawn to the
conclusion that inherent manager ial
interests coexist with those rights vested
by statute in the distr ict' s employees. 34

Second, it is a necessary recogni tion of the growing

difficulties encountered by public managers in administering

the programs and policies they are charged wi th given those

34 Carlsbad Unified School District, supra, at 8-9. The
absence of a management rights provisions in EERA is in itself
a noted distinction between the Act and other public sector
leg islation, including that previously adopted by the
California Leg islature applying to local government employees.
See Meyers-Milias-Brown Act (Gov. Code, sec. 3500-35l0). Such
a provision has been subject to much criticism on the ground
that it creates more ambiguity than clarity in resolving what
items are or are not negotiable. One commentator has noted
that its susceptibility to a Ii teral interpretation would have
the effect of nullifying the bargaining obligation altogether,
while giving it a non-literal meaning would make its inclusion
virtually meaningless. Alleyne, Statutory Restraints on the
Bariainin6 Obligation in Public Employment, in Labor Relations
in he Pu lic Sector (Knapp, edit. 1977) 100, 106. Moreover,
as stated by one observer, noting the distinct absence of a
management rights clause in laws applicable solely to teachers,
"(iJ t merely confirms the difficulty of clearly delineating
where profess ional standards and working cond i tions end and
management rights begin." Weitzman, supra, at 52.
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factors alluded to ear lier such as public atti tude towards

government progams and spending and a narrowing tax base. 35

And finally, it is consistent with decisions of PERB's and

courts of other j ur isdictions, which in sharp contrast to the

ini tial line of cases following Board of Education of Union

Free School Distr ict No. 3 v. Associated Teachers of

Huntington, ~upra, 36 reflect a growing tendency to consider

matters of public policy in ultimately determining the

negotiability of a specific item.37

35See Abood v. Detroit Bd. of Educ. (1977) 431 U.S. 209,
228 (95 LRRM 2411, 2418) where, in dictum, the Court stated:

Finally, decision making by a public
employer is above all a political process.
The officials who represent the public
employer are ultimately responsible to the
electorate, which for this purpose can be
viewed as compromising three overlapping
classes of voters--taxpayers, users of
par ticular government services, and
government employees. Through exercise of
their poli tical influence as part of the
electorate, the employees have the
opportunity to affect the decisions of
government representatives who sit on the
other side of the bargaining table. Whether
these representati ves accede to a union's
demands will depend upon a blend of
poli tical ingredients, including communi ty
sentiment about unionism generally and the
involved union in particular, the degree of
taxpayer resistance, and the views of voters
as to the importance of the service involved
and the relations between the demands and
the quality of service.

3630 N.Y.2à 122, 282 N.E. 2à 109, 331 N.Y.S.2à
17.

37 See discuss ion, ante, at pp. 12 and 13.
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But while the Legislature has apparently directed this

Board to adopt a less than expansive approach to the scope

issue, I am also mindful of the overall purpose of th is
legislation, to promote the improvement of personnel management

and employer-employee relations. 38 Thus the Board must be

equally cautious not to be unduly restr icti ve:
The goal of the Rodda Act is to promote the improve-
ment of personnel management and employer/employee
relations wi thin the public school systems. The means
chosen is meeting and negotiating by the exclusive
employee representative and public school employer in
a good faith effort to reach agreement on enumerated
matters. A hard and fast refusal to open matters that
are arguably within the employment interest to
bilateral determination is hardly calculated to
facilitate industrial harmony. Such posture would be
especially anomalous in light of the fact that there
is, in the final analys is, no requirement that any
item actually be incorporated into a collective
bargaining agreement. Good fai th negotiation does not
foreclose the employer from saying no. Negotiators
should, however, approach the table in a spir it of
meeting problems, not avoiding them.39

Acknowledging section 3540 as a significant coun'tervailing

consideration, then, the Board under certain circumstances is

left with the task of appropriately accounting for public

policy considerations in assessing the negotiabili ty of items
relating to the employment and professional interests of public

school employees. Clearly, items which relate solely to policy

as compared to trad i tional employment concerns are rare.

38Government Code section 3540, quoted in part, ante, at
fn. 19.

39Tepper and Mellberg, Scope of Bargaining for Teachers
in California's Public Schools, 18 Santa Clara L. Rev. 885,
892-893 (1978).
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Rather, items which appear to have broader policy implications

will indirectly bear on "bread and butter" issues, if only as a

matter of budget allocation. Similar ly, items which relate to
the working conditions of school employees most often also

affect educational pr ior i ties and policy. Despi te th is

overlap, however, the Legislature has explicitly noted those

items which are clear ly subj ect to the negotiation

process--wages, benefits, class size, transfer policies, for

example. In these areas, the Leg islature has apparently
determined that in spi te of the inherent policy ramifications,

the items so directly affect the employees' working conditions

that their negotiability is not only justifiable but

warranted. But where the items are not enumerated, thus

requir ing a Board determination of what the relationship is

between the proposed item and any unenumerated topic, I am

satisfied that such a determination may also require a

balancing of competing interests, not merely an assessment of

whether or not a logical connection exists between the

enumerated topic and the proposed topic. Under the latter

si tuation, the negotiabili ty of a particular proposal would

depend on whether it relates pr imar ily to the specifically

enumerated items found in section 3543.2 or to matters of

broader educational policy in which the public's interests is

more substantial than that of the public school employees. To

ignore the public's interest in th is process would otherwise

render the language creating a res idual f prohibi tory category
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meaningless. Thus, under some circumstances, the public's

interest in the process must of necessi ty be accounted for.

b. Distribution of Work Days

Distr ibution of work days essentially poses an issue of

when certificated staff are to perform their services as

compared to the total amount of time they must provide their

services. It seems clear in the private sector that when an

employee is required to work is a mandatory item of

bargaining. In Amalgamated Meatcutters v. Jewel Tea Co. (1965)

381 U.S. 676, the Court stated in addressing itself to the

problem of whether a collective bargaining agreement violated

the Sherman Anti trust Act:

The particular hours of the day and the
particular days of the week dur ing which
employees may be required to wòrk are
subjects well within the realm of wages,
hours, and other terms and condi tions of
employment about which employers and unions
must bargain. 40

Six justices in the case agreed that this obligation included

whether hours were to fall in the daytime, nighttime, or on

Sunday. The Court concluded that regulation of operating hours

is directly related to the mandatory issues of working hours

and assignment of work for union members.

40Amalgamated Meatcutters v. Jewel Tea Co. (1965) 381
U.S. 676 at 691. See also Long Lake Lumber (1966) 160 NLRB
1475, 63 LRRM 1l60.
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In other j ur isdictions, however, the response to the
particular issue of distr ibution of work time in the context of

the school calendar has been fairly evenly divided.41

In California, the courts have concluded that the schedule

of wor king hours for local governmental employees is

negotiable. Fire Fighters Union v. City of Vallejo (1974) 12

Cal.3d 608, 617; Huntington Beach Police Officer's Assn. v.

City of Huntington Beach (1976) 58 Cal.App.3d 492, 503-504. In

particular, in Fire Fighters Union v. City of Vallejo, the

Court emphasized the relevance of the term "hours" in the

phrase "wages, hours and working conditions" to the particular

issue of work schedule.

In view of the foregoing, it is clear that as a logical

exercise one may extend the distribution of work hours in a day

or wor k days in a week to the distr ibution of work days in a

school year. All three distributions essentially involve that
measurement of time and activity here relevant, hours of

employment. Consequently, there is a nexus between the dates

for the beginning and ending of certificated service,

41See Edmonds Education Association v. Edmonds School
Distr ict (Wash. 1977) PERC Case No. 194-U-76-13, 1 eeE Public
Employee Bargaining Reporter 4606 (CCH PEBR), wherein the
Washington Public Employment Relations Commission decided that
school calendar constitutes hours of employment; City of Beloit
v. WERC (1976) 242 N.W. 2d 231, (92 LRRM 3318) and Board of
Edueãon v. WERC (l971) 191 N.W. 2d 242 (78 LRRM 3040 wherein
the Winconsin Supreme Court ruled that all aspects of the
school calendar are negotiable; Northern Community Schools of
Tipton County (Ind. 1975) PERB Case No. U-75-26-7935, 1 CCH
PEBR 4258 in which the Indiana PERB resolved that "hours'
means, among other things. . . the periods of time that work
will be per formed, including starting time, ending time, and
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vacations, and holidays, and the hours in which certificated

personnel are expected to provide services--hours of employment.

But while a relationship can be demonstrated between the

distribution of certificated workdays and hours of employment

as provided in section 3543.2, it is equally apparent that such

an issue can have a more direct impact on third parties as

compared, perhaps, to an issue str ictly of wages or fr inge
benefi ts. Consequently, in ascertaining the negotiabili ty of

distribution of work days, it is necessary, in my view to

examine the effect of such an issue on the students. In this

case, the effect is minor, if there is any at all. It is clear

that the parties here are not attempting to negotiate student

attendance dates but only certificated work days.

Now, ideally, the dates of both should coincide. However,

in reality, even now, the beginning of teacher service does not

precisely coincide with the date scheduled for instruction

given the fact that the initial days of certificated service

are spent in or ientation or pre-service acti vi ties. Moreover,

it would be presumptuous to assume that the professionalism of

the time out from work when the school employee is completely
free from assignment, II and compare to Bettendorf-Dubuque (Iowa
1976) PERB Case Nos. 598 and 602, 1 CCH PEBR 4270 wherein it
was held tht management retains the right to fix the length and
division of the school calendar; In re Department of Education
(Hawaii 1973) PERB Case No. DR-05-5, 1 CCH PEBR 4228 in which
the scheduling of work was viewed as a matter of inherent
managements rights; and City of Biddeford v. Biddeford Teachers
Assn. (Me. 1973) 304 A.2d 387, (1 CCH PEBR 10(056) wherein the
Supreme Judicial Court of Maine held, among other things, that
the scheduling and length of school vacations and the beginning
and ending of the school year are educational policy decisions
which are not subject to the duty to bargain.
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both sides at the negotiating table will not prevail in the

interest of the students. It seems possible that some

accommodation can be made to insure the maintenance of the

student school year by innovative planning, and at the same

time extend to certificated employees the opportunity to

promote a fundamental employment interest, their hours of

employment.

However, the Palos Verdes Distr ict points to the potential

delay in starting school if the parties are unable to reach an

agreement on the calendar ing issue, which would have a direct

impact on students. But this argument overlooks the

possibili ty that under certain circumstances the school board

might act out of legal or operational necessity and take such

unilateral action as is necessary to assure the maintenance of

the school program. As the District itself argues, relying on

NLRB v. Katz (1962) 369 U.S. 736, under certain circumstances

unilateral action might be justified. For example, California

Constitution, article ix, section 5 provides that a system of

common schools shall be maintained in each district at least

six months a year; Education Code section 37211 is a

codification of that provision. Also, Education Code section

41420 requires districts to provide a minimum of 175 days per

school year in order to receive state school funding for the

next fiscal year. Thus, in the public interest, if the facts
justify it, the District may consider taking appropriate action

necessary to comply with the law or or avoid jeopardizing the

receipt of average daily attendance funding and adopt whatever
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calendar item is necessary to insure that the school program is

not de layed .

The Distr ict also considers the potential disruption caused

to the community at large in planning family or civic

organizational acti vi ties if the school calendar in the

particulars at issue here are subject to negotiations. The

thrust of the Distr ict' s evidence on this point, however,

suggests that the community wished to be informed of the school

calendar in order to coordinate non-school activi ties rather

than to be i nvol ved in its formula tion. In other words, the
li ttle evidence offered by the Palos Verdes Distr ict regarding

the impact of the work day distr ibution issue on the public

really casts the communi ty ¡ s interest in this issue as being

reacti ve rather than proactive. The Distr ict fails to make a

persuasive argument that the public's interest in this regard

is substaritial; rather, the public's interest at large would

appear to be only one of convenience in contrast to that of the

employees, which is one of necessity.

Finally, the Palos Verdes Distr ict argues that requir ing it
to negotiate the school calendar with certificated employees

raises potential problems of coordination, and possibly an

unfair pactice charge, vis-a-vis classified employees. The

Distr ict speculates that any agreement wi th the certif icated

negotiating unit bears the risk of affecting the "hours of

employmentll for classified employees. First of all the record

does not indicate whether the classified employees in the

Palos Verdes Distr ict are represented by an exclusi ve

33



representative. Thus, a change in the employment conditions of

the classified employees in this district may not be the

subject of an unfair practice charge. San Diegui to Union High

School District (9/2/77) EERB Decision No. 22 at 11. Secondly,

the concern raised by the Palos Verdes Distr ict is a matter

inherent in the collecti ve negotiations process whenever an

employer must deal wi th more than one negotiating uni t. At the

very least, under EERA, if certificated and classified

employees have acquired exclusive representative status, the

public school employer will be dealing wi th more than one

negotiating unit since section 3545 (b) (3) provides specifically

that li (c) lassified employees and certificated employees shall
not be included in the same negotiating unit." Thus the

Leg islature, itself, for whatever reason, has mandated a

structure which may require the public school employer to

recognize and coordinate the functions of its var ious employees

to some extent on this issue, as well as others.

Accordingly, while the issue of work distribution may have

some effect on the educational program, such effect is not so

substantial as to outweigh the interest of the certificated

staff in this regard. Therefore, the dates of the beginning

and ending of certificated service, vacations, and holidays are

pr imar ily related to hours of employment as found in section

3543.2, and are consequently negotiable items. This

determination applies not only to the Palos Verdes case but to

the Pleasant Valley situation to the extent that the issue is

raised in the latter case, since the arguments of the Palos
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Verdes D istr ict as descr ibed above are essentially those

offered by the Pleasant Valley Distr ict in asserting that the

beginning and ending dates of certificated service are

non-negotiable.

c. Extra Hour Assignments

Only Palos Verdes raises the issue of whether or not the

calendar items of Back to School Night and Open House are

negotiable wi thin the meaning of section 3543.2. These events
require of the school staff addi tional hours of service. The
service is not rendered to the students but rather is intended

to keep the parents informed as to the progress of their

students. It therefore has no impact on the students'

educational day but rather solely on the certificated employee

workday as it imposes on employees addi tional worktime.

Consistent with the foregoing discussion, such items are

appropr iate subjects of negotiation riot only in terms of when,

but also in terms of how many and how long each assignment is

to last.
Operational Necessi ty

In both cases, the school distr icts maintained before the

hear ing officer that even if the items respecting the school

calendar do fall wi thin the scope of representation as provided

for by section 3543.2, the adoption of the school calendar in

each distr ict is nevertheless excused by way of operational

necessity. In analyzing that argument as it applies to Palos

Verdes, the hearing officer's decision on this issue stands

despi te the ear lier finding that the distr ibution of work days
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and its various components as well as extra duty assignments

are within scope. The party against whom the hearing officer's

finding stands, PVFA, has raised no argument on appeal

questioning such a finding. Accordingly, that factual issue is

not before the Board on appeal. 42 In Pleasant Valley,

however, one is constrained to find that the argument of

operational necessi ty is of no avail. The appellant-distr ict

in this case raised exceptions to the hearing officer's finding

only as to the scope issue. Section 35031 (c) of the Board's

former rules, in effect at the time this case was appealed,

like section 32300 (c) of the Board's present rules, stated

that, "an exception not specifically urged shall be

waived."43 Consequently, given the District's failure to

raise the issue of operational necessity on appeal, the

hear ing

42The defense of operational necessi ty urged by the
D istr ict in Palos Verdes is raised only in the context of the
school board having adopted a school calendar on
August 29, 1977. However, the issue ini tially stipulated to by
the parties at the time of the hear ing also raised a question
as to the adoption of a school calendar on May 2, 1977. The
hear ing off icer i s decison, after finding that the specf ic
calendar items at issue here were negotiable, and after find ing
that the May 2 calendar was both a "student" and a "teacher"
calendar, failed to make any separate finding that the Distr ict
had violated section 3543.5 (c) by its having adopted a calendar
on May 2. The Board is not in a posi tion to render a holding
in this respect as no such issue is before it today;
accordingly, I merely point out the likelihood of the
Distr ict' shaving commi tted an unfair practice by adopting a
calendar on May 2, 1977 in view of the ultimate findings on
scope upon which both the Chairperson and I agree.

43See former California Administrative Code, ti tIe 8,
section 35031(c), repealed effective March 3, 1978, and
California Administrative Code, ti tIe 8, section 32300 (c) .
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officer's resolution of this issue stands wi th nei ther approval

nor disapproval by the Board i tse If .

Thus, regard ing both cases before the Board today the

findings are limi ted only to the scope issue itself and not to

an analysis or determination of the affirmative defense of

operational necessity. As to the determinations of the hearing

officers in both cases below, their findings that the

particular calendar items do fall wi thin the purview of section

3543.2 are sustained. However, in Palos Verdes, the hear ing

officer's dismissal of the unfair practice is sustained for

reasons stated above while in Pleasant Valley, the hear ing

officer's dec ision finding the Pleasant Valley Distr ict to have

comri tted an unfair practice stands, for reasons stated above.

ORDER

Upon the foregoing facts, conclusions of law, and records

in these cases, the Public Employment Relations Board orders

that:

(l) In Palos Verdes Peninsula Unified School District,
LA-CE-122, the hearing officer's dismissal of the unfair
practice charge filed by the Palos Verdes Faculty Association
against the Palos Verdes Penisula Unified School District be
sustained,

(2) In Pleasant Valley School Distr ict, LA-CE-160, the
Pleasant Valley School District cease and desist from

(a) unilaterally taking action on matters wi thin
the scope of representation wi thout meeting and
negotiating upon request wi th the Pleasant Valley
School District Education Association;

(b) failing or refusing to meet and negotiate in
good faith with the Pleasant Valley School
Distr ict Association upon request wi th regard to
the starting and ending dates of teacher service.
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and take the following affirmati ve actions designed to
effectuate the policies of the act by

(a) preparing and posting copies of the appended notice at
all of its schools and work sites for twenty (20) calendar
days in conspicuous places, including all locations where
notices to certificated employees are customarily posted
and,

(b) notifying the Los Angeles Regional Director of the
Public Employment Rela tions Board at the end of the pos ting
period of the action it has taken to comply with this Order.

B~RaY~d J. G~aie)?, Mem~er

Concurring opinion of Chairperson Harry Gluck begins on page 40.

38



Appendix: Notice.
NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE

PUBLIC EMPLOYMENT RELATIONS BOARD
An Agency of the State of California

After a hear ing in which all parties had the right to
participate, it has been found that the Pleasant Valley
School Distr ict violated the Educational Employment Relations
Act by taking unilateral action regarding proposed school
calendar items without providing the exclusive representative,
Pleasant Valley School D istr ict Education Association, wi th
notice and opportunity to negotiate. As a result of this
conduct, we have been ordered to post this notice. We will
abide by the following:

CEASE AND DES I ST FROM:

1. Unilaterally taking action on matters wi thin the

scope of repesentation wi thout meeting and negotiating upon

request wi th the Pleasant Valley School Distr ict Education

Association;

2. Failing or refusing to meet and negotiate in good

faith with the Pleasant Valley School District Association

upon request wi th regard to the starting and ending dates

of teacher service.

By:
Super intendent

Dated:

This is an off icial notice. It must remain posted for 20
consecutive days from the date of posting and must not be
defaced, altered or covered by any mater ial.

39



Harry Gluck, Chairperson, concurring:

In determining whether the disputed matters are mandatory

subj ects of negotiation, two basic approaches are suggested:

1) Is the subject explicitly listed in section 3542.3 as a

required subject of negotiations? 2) If the subject is arguably

included among the specified subj ects, what test is to be applied

to determine the legislative intent?

The latter question has been addressed in Fibreboard Paper

Products v. NLRB (1964) 379 U.S. 203 (57 LRRM 2609), where two

tests were established: l) Is the subject of such vital concern

to both management and employees that controversy and conflict are

likely to occur? 2) Is collective bargaining the appropriate means

of resolving that conflict? A factor in answering the latter

question is whether the employer i s obligation to negotiate would

Ilsignificantly abridge his freedom to manage his business. II

Id., 379 U.S. at 2l3.

The essence of the Districts i argument in the cases before us

relates to the latter admonition. Their position is that the

interests of the public and the students in combination with

fundamental educational obj ectives, require that the school calendar

be left to their sole discretion.
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1. The statutory language

Section 3543.2 of the Educational Employment Relations Act

establishes "hours of employment" as a mandatory subj ect of

negotiations.
The scope of representation shall be limited to
matters relating to wages, hours of employment,
and other terms and conditions of employment ....

In defining "hours of employment" it is appropriate to take

guidance from the federal sector. 1 The scope language found in

NLRA section 8 (d) reads in pertinent part:

For the purposes of this section, to bargain
collectively is the performance of the mutual
obligation of the employer and the
representative of the employees to meet at
reasonable times and confer in good faith with
respect to wages, hours, and other terms and
conditions of employment ....

"Hours of employment hav:e caused little difficulty in the

area of mandatory subj ects of bargaining in light of the express terms

of 8 (d) of the Act." (Morris, The Developing Labor Law, p. 403.)

The term has been held applicable to working days and working hours

(Gallenkamp Shoes v. NLRB (1968) 402 F. 2d 525 (69 LRR 2024); to

11 n Fire Fighters v. City of Vallej 0

((1974) 12 Cal. 3d 6081, the California Supreme
Court held that, in the interpretation of language
in a California statute, cognizance should be tR~~en
of the decisions of the Na tional Labor Relations
Board interpreting identical or similar language
in the Labor Management Relations Act. (Sweetwater
Union High School District (11/23/76) EERB Decision
No.4. )
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holiday, overtime and Sunday work (NLRB v. Boss Mfg. Co. (1941)

118 F. 2d 187 (8 LRRM 729). In Amalgamated Meat Cutters v.

Jewel Tea Co. (l965) 381 U.S. 676, 691 (59 LRRM 2376), the Supreme

Court stated:
The particular hours of a day and the particular
days of the week during which employees may be
required to work are well within the realm of
wages, hours, and other terms and conditions of
employment about which employers and unions must
bargain.

Regarding the disputed matters here, the school calendars

adopted by the Districts specify the length of the school year, the

length of the working day and the distribution of working hours

within the day during which certificated employees are required to

be present for duty. "Under any definition, these items ... are

directly related to 'hours of employment' .... ,,2

Nevertheless, the Districts contend that their obligation to

negotiate on hours of employment is limited to the total hours per

day and does not include the opening and closing dates of the school

year or the distribution of assignment time within the day; and,

that if the number of hours per day that a certificated employee is

required to be at work is not altered, how the employee spends the

day, on what assignments and for what duration, are outside of

mandatory scope.

The basis for this argument is that the items claimed to be

excluded are the means by which the Districts effectuate policy

matters solely within their province.

2West Hartford Education Association v. Decourcy (1972) 162 Conn. 566;

however items held not subj ect to negotiations because "hours of
employment" were excluded from scope provisions of Teacher Negotiation
Act.
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This argument must fail if it is the unequivocal legislative

intent that these items be within scope. It must also fail if the

obligation to negotiate such matters would not preclude the Districts

from exercising those managerial prerogatives which are fundamental

and essential to the existence and operation of the school system and

which must remain under the exclusive control of the Districts if

they are to fulfill their constitutionally mandated missions.

2. The legislative intent

As stated by the court in Fire Fighters v. City of Vallej 0,
supra, 12 Cal. 3d 608, the adoption of identical or comparable

language permits the conclusion that the legislative intent is to

pattern the local statute after the federal model. Here, pertinent

scope provisions of the EERA are substantially the same as those

found in the NLRA. It should not be assumed that this is the result

of thoughtless and rote reproduction. To the contrary, the very

differences between section 3543.2 and section 8 (d) lead to the

inescapable conclusion that the California Legislature was very

deliberate in deciding which aspects of the federal law were to be

followed and which were to be dis tinguished. The reference in

section 3543.2 to "terms and conditions of employment" is, of course,

substantially different from the federal language in that the EERA

term is defined by the inclusion of a list of specifically mandated

subj ects followed by the admonition that "all matters not specifically

enumerated are reserved to the public school employer and may not be

a subj ect of meeting and negotiating. . . . " In this substantial

distinction lies purposeful differentiation. It is logical, indeed,
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in my view necessary, to conclude that those subj ects (e. g., hours

of employment) which were not treated differently by the Legislature

were not meant to be treated differently by this Board. In sumary,

I conclude that by the incorporation of the term "hours of employment",

the Legislature expected and intended federal precedents to be

followed. Consequently, I find no basis for excluding recognized and

well established aspects of "hours of employment" from the requirement

of mandatory bilateral determination.

3. Managerial necessity

The Districts' argument that the school calendar is so

essentially a matter of managerial imperative that the employees 1

workday, hours and their distribution are necessarily excluded from

scope is not persuasive. No claim is made that either the California

Constitution or State legislation mandates the specific dates on

which the school year is to begin and end or the duration of that

school year. It is common knowledge that the first and last dates of

the school year vary from dis tric t to dis tric t . 3 The days and hour s
during which pupil attendance is required, though closely correlated

with them, are not four-square with the days and hours that certificated

4employees are required to be on duty. There is some flexibility in

accommodating the employees 1 work schedule and the pupils 1 attendance

schedule to each other. If that flexibility is nevertheless limited

for all practical purposes, the District is not required to

agree to any specific proposal the employees may choose to advance.

3For example, the San Juan School District began and ended its

1978/79 school year one week earlier than did the Los Angeles Unified
School District and two weeks before the Las Virgenes School District.

4According to the school calendar in evidence here, teachers are

assigned extra duties on days and during hours when students'
attendance is not required.
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The obligation to negotiate requires a good faith effort to reach

agreement, but does not compel any specific concession.5 Negotiating

the dates when employees will report to work, take vacation, enjoy

holidays, perform extra assignments such as back-to-school and

open house, and end of working year does not preclude the Districts
from establishing educational programs or fulfilling their educational

missions. The Legislature saw no conflict between the employees'

interests in their working conditions and the districts' managerial

needs of such magnitude as to impair the operation of the educational

program. This is evident not only in its inclusion of "hours of
employment" in section 3543.2, but also in its inclusion of leave

policies as a mandatory subj ect of negotiation. 6 It is apparent that

the questions of employee attendance and pupil attendance were not

viewed as so inextricably mated as to remove the former from the

scope of mandatory negotiations.

I therefore concur in the conclusion that in, Palos Verdes

Peninsula School District the following are mandatory subj ects of

negotiations under section 3543.2 of EERA:

1) Beginning and ending dates of certificated

employees' services during the school year;

2) Vacation and holiday dates for said employees;

5See e.g., Partee FlooringMill (l954) 197 NLRB 1177, 1178,

wherein the NLRB held that "the significant fact is not whether
(the employer) was in a position to grant concessions but rather
whether it bargained in good faith on the subj ect."

6 "Terms and conditions of employment" mean health
and welfare benefits as defined by section 53200,
leave and transfer policies .... (Government
Code section 3543.2.)
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3) Time and duration of back-to-school night and

open house assignments.

I further concur, in Pleasant Valley District, that the

beginning and ending dates of certificated employees' services during

the school year are mandatory subj ects of negotiations. Finally, I

concur with the reasoning and conclusion that the Pleasant Valley

School District waived its right to except to the hearing officer 1 s
finding that the District failed to prove operational necessity for

its unilateral act in adopting the school calendar.

Hart~ Gluck, ~Chairpers~
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Case No. LA-CE-122-77/78

In the Matter of:

PAlS VEES FACUTY ASSOCIATION,

vs.

PAlS VEES PENSU UNIFIE
SæOOL DISTRCT,

RECCMED DECISION

Respondent.
J

Janua 31, 1978

Appearances: Chrles Gustason, Attorney, for Palos Verdes Faculty Association;
J. Michael Taggart, Attorney, for Palos Verdes Penisula Unified School Dis trict.

Before Jeff Paule, Hearing Officer.

STATEMENT OF TH CA

On May 9, 1977, the Palos Verdes Faculty Association (hereinafter "PVA" or

"charging party") filed an i.air practice charge againt the Palos Verdes

Peninsula Unified School District (hereinfter "District" or "respondent") with the

Pulic Emloyment Relations Board (hereinfter "PER") alleging a violation of

Governnt Code Sections 3543, 3543.l(a). 3543.2, 3543.5(b) and 3543.5(c).1

lUnless otherwse specified, all section references are to the Governent
Code. Section 3543. 2 provides that:

The scope of representation shall be limted to matters
relating to wages, hours of emloyment, and other term
and conditions of emloyment. "Term and conditions of
emloyment" mean health and welfare benefits as defined
by Section 53200, leave and transfer policies, safety
conditions of emloyment, class size, procedures to be
used for the evaluation of emloyees, organizational
security pursuat to Section 3546, and procedures for
processing grievances pursuat to Sections 3548.5,
3548 .6, 3548.7 and 3548. 8

Section 3543.5 (c) provides:

It shall be unlawl for a public school emloyer to:

Refue or fail to meet and negotiate in good faith with
an exclusive representative.



The District filed its answer to the unfair practice charge on

June 9, 1977.

The essence of the charge is that the District failed to meet and

negotiate in good faith by unilaterally adopting a calenda for the 1977-78

school yea while negotiations were in progress. The PVFA contends that the

various aspects of a school calenda relate to hours of ~~loyrent and wages

as those tenu are used in Section 3543.2 and that the calenda is therefore

a madatory subject of bargaining under the provisions of this section.

The District's position is that the school calendar is not a madatory

subject of bargaining and assumg that it is, the District met and negotiated

in good faith and did not comnt an unai practice when it adopted a calendar

for the 1977-78 school year.

A hearing was held in Los Angeles, California, on Septemer 19, 1977.

ISSUS

l. Is the school calenda within the scope of representation as defined

by Governnt Code Section 3543. 2?

2. Assumg the school calenda is within the scope of representation, did

the District 1 s adoption of a school calenda while negotiations were in progress

constitute a failure to negotiate in good faith in violation of Governnt Code

Section 3543.5 (c) ?

FININGS OF FACT

Because of the comlicated history of this case, it is helpfu to present

chonologically the events which preceded the unair practice hearing.

On Janua 26, 1976, the Board of Education of the Palos Verdes Peninula

Unified School District (hereinfter "School Board") held a meeting during which

the various factors that comose a school calenda were discussed. Shortly

afterwards, the School Board issued a docuent entitled "Calenda Guidelines"

listing these factors. They include the follow: scheduling the opening and
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closing of school, graduation, and vacations to coincide with the Los Angeles

Unified School District system; permtting school to open on an isolated day

in the first week; not corencing the school term on major Jewish holy days;

scheduling eighth grade graduation to precede twelfth grade; maintaining

conference days; and including a contingency day. The gudelines also indicate

that it was the School Board's practice to adopt the calendar for the upcoming

school year and tentatively approve the calendar for the followng school year

at approximtely the same time.

On June 7, 1976, the School Board tentatively approved a calendar for the

1977 -78 school year followng the gudelines that had been issued in January of 1976.

The calendar tentatively approved on June 7, 1976 sets out the total number

of days a teacher is required to work (182), the duties to be perfo:t~l '-'h those

days (i.e. teaching, conference2) as well as the dates on which those days falL.

The l82 days are divided as follows: teachers of grades kindergarten though five

are assigned 176 teaching, four conference, and two pre-school servce days; teachers

of grades six through eight are assigned l76 teachin, three conference, tw pre-

school servce days, and one pupil-free work day; teachers of grades nine though

twelve are assigned 177 teaching, two pre-school s~LVce, and three pupil-free

work days.

Less than a m:mth after the School Board tentatively approved the above

calendar, the Educational Emloyment Relations Act (hereinafter "EERA" or "Act")

went into effect, on July 1, 1976. In Noverer, 1976, the PVA was elected the

exclusive representative of certificated emloyees in the Palos Verdes Peninsula

Unified School District.

2Conference days are those on which teachers hold conferences with parents;

students do not attend school.
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On Febru 23, 1977, the PVA presented its initial calenda proposal

to the District. Entitled "Proposed School Calenda for 1977-78 School Year,"

the calendar provides that the total numer of days that a teacher is to render

servce be 179, distributed as follows: grades kindergarten though five (175

teaching, three conference days, and one pupil-free work day); grades six though

eight (175 teaching, two conference, tw pupil-free work days); and grades nine

though twelve (176 teachin and thee pupil-free work days). There is no

mention of pre-school servce days in the PVA proposal. In addition, the PVFA' s

proposed calenda sets out the specific dates on which the followg occur: first

and last day of instrction, conference days, sumer session, gradution, vacation

recess periods, holidays, finl ex and pupil-free work days.

On 'Mrch 7, 1977, the District presented its initial contract offer. Under

the headig of ''Hours'', the offer specifies the numer of days per year (182) and

the numer of hours per day (8) tht teachers are required to work. The offer

goes on to state:

In addition to the above miim time and required
work days, unit memers are responsible for adjunct
duties, beyond their instrctional duties, vdich
include but are not limted to, program development,
professional grow activities, parent conferences,
comttee assignnts, faculty and District meetings,
special help to student(s), back-to-school nights,
open houses, student supervsion, and other assign-
ments vdich are determed by the District to be
necessary for the efficient operation of the District.

Negotiations between the PVA and the District began on 'Mrch 22, 1977. At

the negotiating session held on April 12, 1977, the District presented to the PVA

a cO\.Iter-proposal entitled "Tentative School Calendar for 1977-78 School Year."

This is the same calenda referred to earlier that had been tentatively approved

by the School Board on June 7, 1976.

The areas of difference between the PVA' s intial proposal and the Dis trict' s

counter-proposal are the following: the total numer of Working days in the year;
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the numer of conference days; the numer and dates of pupil-free work days; the

inclusion of pre-school servce days, Back-to-School Night and Open House on

the District's proposed calenda; and the designation of final exam days on the

PVA's proposed calendar.

Duing a negotiating session held on April 26, 1977, the District presented

to the PVA a "Proposed School Calenda for 1977-78 School Year. 
ii This calendar

differs from the one presented by the District on April 12 only in that there is no

mention of any pre-school servce days.

There were no negotiating sessions from April 26 until :My 4, 1977.

On :My 2, 1977, the School Board approved a calenda for the 1977-78 school

year. The calenda is entitled IIAdopted School Calendar for 1977-78 School Year.1I

This calendar is identical to the 'One proposed by the District on April 26, 1977.

The School Board took this action on :My 2, 1977 because the District was receiving

numerous inquiries from the public about the starting date of school.

Even though the calendar proposed by the District on April 26, 1977

and later approved by the School Board on :My 2, 1977 maes no mention of pre-

school servce days, it is found that the District had not at this t:ie changed its

offer of a l82-day school year, iNich includes two pre-school service days. The

PVA appears to have understood this because even after :My 2, 1977, the parties

continued to discuss the necessity for and numer of pre-school servce days.

A few days after the School Board approved the school calendar on

Hay 2, 1977, the PVFA filed the instant unair practice charge, charging the School

Board with unilaterally adopting the 1977-78 school calendar in the midst of

negotiations involving the calenda.

The District argues that the calendar adopted on :My 2 was merely a IIstudentll

calenda iNich did not purort to establish the nurber of working days or their

distribution for teachers. It is found that the calenda approved on May 2, 1977

is both a IIstudentll and a IIteacherll calendar. First, the days that students are

-5-



to be present are also days that teachers mut be present. Second, the

calenda establishes dates for conference days, Back-to-School Night and

Open House--occasions 'Wich require the teachers' presence, not the students' .

It is noted that both parties devote considerable attention in

their briefs to the issue of "student" versus "teacher" calenda. The distinction

is not that imortant to a resolution of this case. Neither party argues

nor is it found tht the length of the students' day or the numer of days students

must attend class is negotiable.

Duing the negotiating session on May 4, 1977, the PVFA submtted a calendar

proposal to the District Which included a provision for one pre-school servce

day.

When the parties met again on May l2, 1977, the District responded to the PVFA's

May 4, 1977 proposal of one pre-school servce day by offering to elimnate one of

titie two proposed pre-school servce days llîd thus to reduce the total numer of

working days from 182 to 181. The PVA rejected the offer because, although

there was now agreement on the total numer of pre-school servce days, there

still was no agreement on the total numer and distribution of workdays. At

that point, the District withdrew the offer and reverted to its 182 workday/2 pre-

school servce day position.

The parties discussed the calendar at one more negotiating session, on

May 26, 1977, but could not reach agreement. The parties met again on June 29, 1977

and at that time agreed to postpone any futher bargaining until the State

Legislatue passed and the Governor signed the school appropriations bill.

On Augut 23, 1977, the District notified the teachers that there would be

two pre-school servce days, on Septener 13 and 14, 1977. On Augut 29, 1977, the

School Board formlly adopted a calendar establishing the total numer of working

days at l82 "unless and until modified by a collective bargaining agreement

between the District and the PVA." This calendar, the one curently in operation,

reflects the two pre-school servce days.
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Throughout the District l s several negotiating sessions with the PVA over

the school calenda, and in its brief submitted in this case, the District

never waivers from its position on the negotiability of school calendar item.

This position is suiized in a report entitled "Beet and Negotiate" issued

by the Dis trict on April 26, 1977:

Ony the nuer of days that a teacher is required
to render servce and the numer of hours per day
that the teacher is required to render servce are
negotiable. All other aspects of the calendar which
have a direct imact upon students and parents in
the cority is a nonnegotiable item.

The PVFA, on the other hand, maintains that all aspects of the school calendar

that relate to teachers are negotiable. These include the start and end dates of

the year, the start and end tims of the workday, and the numer and scheduling of

conference days, pre-school servce days, holidays, vacations, Back-to-School Night

and Open House.

The parties had 13 negotiating sessiorin to discuss their contract proposals;

the school calendar was discussed at six or seven of these meetings. Each side

fully presented its views on the calendar, bargaining back and forth over several

proposals and cOI.Iter-proposals. This bargaining continued until Aug t 29, 1977,

when the District officially adopted a calendar for the 1977-78 school year.

The PVA stipulated that no action taken by the District at the negotiating

table constituted in itself a failure to negotiate in good faith. Thus, the

dispute between the parties involves the question of whether the various aspects of a

school calendar are within the scope of bargaining under the EER and if so, whether

the District's tmlateral action with respect to the school calendar constitutes an

unair practice.

CONCLUSIONS OF lAt-l

Scope of Representation Under Section 3543.2

"School calenda" is an umrella term for the schedule that a school district

follows in a particular year. It usually refers to a documnt which includes
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som or all of the followg inormtion: the total nUIer of days tht
teachers are to render servce; the duties to be perfonned on thse days

(teaching, parent conferences, preparation); the distribution of those

days over the year; and the nuer and dates of holidays, vacations, and

special events such as Back-to-School Night, Open House and graduation.

Neither "school calenda" nor any of the several aspects that traditionally

comrise a school calenda is specifically mentioned in Section 3543.2 of the

EE.3 That section provides:

The scope of representation shall be limted to
matters relatig to wages, hours of emloyment,
and other term and conditions of emloymt.
"Term and conditions of emloyment" mean health
and welfare benefits as defined by Section 53200,
leave and tranfer policies, safety conditions of

emloymnt, class size, procedures to be used for
the evaluation of emloyees, organzationl
secuity pursuat to Section 3546, and procedures
for processing grievances pursuat to Section
3548.5, 3548.6, 3548. 7, and 3548.8.

It is imortat to note that the Legislatue defined the phrase "term and

condition of emloymnt" to include seven specific areas in addition to wages

and hours of emloymt. The ward noted in Fullerton Union High School District

Personnel and Guidace Association v. Fullerton Union High School District, EERB

Decision No. 28 (July 27, 1977) (remded on other grounds), that in order for a

3In San Die

EE Decis ion No.

Governnt Code Section 3543.2 creates tw
obligatory classes and one optionl class of
subjects: (1) a madatory duty to negotiate
with an exclusive representative on certain
subjects; (2) a madatory duty to consult
with an exclusive representative on certain
subjects; and (3) an option to consult or
not consult with any emloyee or emloyee
organzation on reming subjects.

The PVFA's position is that the school calendar and all its comonents
fall within category (1).
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subject matter to be negotiable "the £E reques a relati onhip to an item

specificaly enumrated in the defintion of i ter and condition of emloyment i

or wages or hous." (Emhais added. J It is appropriate, therefore, for the PER

to interret the words "matters relating to" waes, hours of emloyment, and other

ter and condition of emloyment.

Whle the PE ha not yet adopted a precise test defing the required

relationhip betwen a proposal and an exressly em.:ærated subject with

the scope of bargag, in the instant case "hours of emloyrt" and i 
\vages 

i i

are the ony subjects whch argubly relate to calenda item. 4 Thus. the

issue to be determed is whether the necessar relationship exsts betwen

hours of emloyrt or wages and the paricuar coments of the schol

calenda sougt to be negotiated. S

"F..s of Emloymt" in the Prvate Sector

Hitorically, in the Unted States, emloyees i concern with hous of

emloymt date back more th a centu. At first, the strle focued on

reduci the legal ma hous fór wan, chldren, and later, Iæ. Gradully,
legislation concerning hours of emloymt cam to encomass not only rn

\Mrkday and workweek, but also other aspects of hours of work, such as day of

rest, meal periods, rest periods, and night work. 6

4.e parties i briefs sugest no other enerated suject to whch the school
caenda relates.

SIt is not possible to say whet.l-er a "school calenda" is a matter relatig
to hour of emloymt or wages without elaboratin on the parcular comonents of
a school calenda. The parties agree. At the hea, they stipulated that the
issue was whether it is an inair practice to refue to meet and negotiate in good
faith on the matters set forth in the calenda. includig but not l.ited to the
total nuner of days on whc.1i servces are to be rendered by unit meers, the numer
and dates of conerence, orientation, Back-to-School Night and Open House days,
holidays and vacation recess periods and specific dates or days of intrction. Thus,
ths decision concer itself with the question of whch, if any, comonents of
the school calenda are related to hours or wages and therefore are madatory subjects
of bargaig.

6The Grow of Labor La in the United States, published by the United States
Departmt of Labor, 1967, p. 123. See also pp. 7-58 and 123-133.
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The EER's inclusion of ''hours of emloyment" within the scope of

representation parallels the National Labor Relations Act's (hereinafter "NL")

use of ''hours'' as a mandatory subject of bargaining. Both the California

Supreme Court and the EER have held tht it is appropriate to use National

Labor Relations Board (hereinafter "NL") decisions as guidace in interpreting

California labor relations statutes having languge simlar to the NL. See

Firefighters Union v. City of Vallejo, 12 CaL. 3d 608, 87 LR 2453 (1974) and

Sweetwater Union High School District, EERB Decis'ion No. 4 (Noverer 23, 1976).

With the passage of the NL in 1935, it became an nnfair labor practice

for an emloyer "to refue to bargain collectively with representatives of his

emloyees. . . ,,7 i¡;Jen Congress amnded the NL in 1947, the obligation to

bargain was defined more specifically to reflect the NL' s own decisions during

the early years of the NL. Section 8(d) of the NL now requires the emloyer

aiî.d ti"le emloyee representative "to meet at reasonable times, ilïd confer in good

faith with re'spect to wages, hours, and other term and conditions of emloymnt. "

"Hours", according to NL decisions, means, at miim, the total ni.er of

hours in a day and the total numer of days in a week that an emloyee is required

to work. 8 Furthermre, the distribution of hours that emloyees work in a day

(work shift) also has been held to be a mandatory subject of bargaining nnder the

NL. In Meat Cutters v. Jewel Tea, 38l U. S. 676, 59 LR 2376 (1965), the United

States Supreme Court held that an emloyer mut bargain about its emloyees'

proposal to work only during the period between 9 :00 A.M. to 6 :00 P.M. 9

7 Section 8(a) (5) of the NL.

~ssey Gin and Machine Works, Inc., 78 NL l89, 22 LRR l19l (1948); Timen
Roller Bearing Co ~, 70 NL 500, 18 LR 1370 (1946) (enforcement denied on other
gronnds), l6l F. 2d 949, 20 LR 2204 (6th Cir. 1947).

9See also, Cam & McInes, 100 NL 524, 30 LR l3l0 (l952), where without
consultation with or notice to the Union, the Emloyer reduced the lnnch period of its

emloyees from one hour to 30 minutes, and changed the quitting time from 5 :00 P.M. to
4: 30 P.M., the NL finding that the Emloyer had violated Section 8(a) (5) of the NLRA.
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The distribution of days in a week that emloyees are required to work is

also a mandatory bargaining subject tmder the NL. In Long Lae Lurer, 160 NLRB

1475, 63 LR ll60 (1966), the NL fotmd a violation of the duty to bargain when

an emloyer tmilaterally changed its emloyees' workdays from MOnday through

Friday to Tuesday through Satuday.

The NL recently held tht an emloyer that operates a college violated

the NL when,

unlaterally, and without bargaining with tmion, it
chaged its past practice of conferring with faculty
emloyees before publishing class schedule for fall
term.

(NJo merit is fotmd in contention tht class schedules,
without more, have no effect on term and conditions of

emloyment since . . . class schedules are encomassed
within term "hours" tmder Section 8Cd) of IR.
(Eíhasis added. J

Kendall College, 95 LR l094, l095 (1977).

Thus, tmder the NLA, "hours" has been held to mean the total nt1lber of

hours in a day and days in a week that erri loyees are required to work, the dis-

tribution of those hours and days, and teachers i class schedules. Any addition,

reduction, or rearrangement of working hours or days by an emloyer is a madatory

subject of bargaining.

"Hours of Erloyrent" in the PUlic Sector

A. California

It is not only in the private sector that the subject of "hours" has received

an exanded definition. The Meyers-Milias-Brown Act (l'1M), which applies to all

local public emloyees, in California, provides for a scope of representation

"including, but not limted to, wages, hours, and other term and conditions of

em loyment .
,ilO

lO
Gov. Code Sec. 3504.
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The Californa Suprem Court, in Firefiglters Union v. City of Vallejo,

supra, held tht the MMBA's ''hours'' provision applies to a Schedule of Hours

proposed by firefighter emloyees. The Court stated:

The issue of Schedule of Hours by whch the 1Iion
proposed a ma of 40 hours per week for fire-
fighters on 8-hour shifts and 56 hous per week
for firefighters on 24-hour shifts is clearly
negotiable . . .. The Vallejo chrter provides

exlicitly that city emloyees shall have the
right to bargain on matters of wages, hours and
working condition; furthenmre, working hours
and workdays have been held to be bargaiable
1Ider the Nationa Labor Relations Act . .
(W) e conclude tht Schedule of Hours is a
negotiable issue. (Emhasis in originl.)

Recently, in H1Itington Beach Police Assn. v. Hintington Beach, 58 CaL. App. 3d

492, 92 LR 2996 (1976), the District Court of Appeal held that 1Ider the MM, not

only are total hours in the workday or workweek negotiable, but also hew and when

those hours are distributed. The contract at issue in Hutington Beach provided

for a 4-day, 10 hour per day workweek. The emloyer i.laterally chaged to as-day,

8 hour per day schedule. The court held tht even though the total hours in the

week remined the sam, the emloyer had nevertheless cortted an unair practice

by not bargaig with the unon about the schedulin change. See also, Dulin

Professional Firefighters, Local 1885 v. ValleyComitv Servces Dist., 45 CaL. App.

3d 116, ll9 (1975).

B. Other States

Emloymt relations boards or courts in no less than l7 states have issued
decisions on the negotiability of either the entire calenda or one or ITre

of its parts.11 Each state ultimtely rests its decision on the interpretation of

its ow statute; however, there is a corn theme rtg though mst of these

decisions--the ling of the school calendar to ''hours of employment."

llne PER has made use of decisions from other states where pertinent. See
Sweetwater, sup)a, and New Haven Unified School District, EE Decision No. l4,

õ1rch 22, 1977 .

-12-



Most states agree that when the collective bargaining law includes "hours"

as a madatory subject, then either the entire school calendar or one or more of

its parts is sufficiently related to "hours" to render it negotiable. Two states

(New Jersey and Oregon) find that the calendar is not a madatory subj ect of

bargaining12 while two other states (Pennsylvania and North Dakota) have left

tmdetermned the statu of the negotiability of the school calenda. 13

l2The New Jersey case, Burlington COtmty College Faculty Assn. v. Board of

Trtees, 311 A. 2d 733 (1973), involves a college calendar and is therefore dis-
tingushable from the instant case. The court relied primrily on the difference
between a college calendar and a public school calendar in finding the college
calenda not to be a madatory subject of bargaining. But see Byram Board of
Education v. Byram Education Assn., 96 LR 3059 (1977).

In Oregon, the emloyee organization sought to bargain with the school board
on som 92 separate item, including the school calendar, which it contended were
madatory subjects of bargaining tmder Oregon's Pulic Emloyee Collective Bargaining
Law. The Oregon Emloymnt Relations Board fotmd that the school calendar was not
a madatory subject of bargaining. This decision was affinned by the Oregon Court of

Appeal. Springfield Education Association v. Springfield School District, No. 19,
547 P. 2d 647, 2 PBC Vi20, 415 (l976).

l3Section 701 of the Pennylvana Pulic Emloyee Relations Act states that

emloyer and emloyee representatives shall meet and confer 'With respect to wages,
hours and other term and conditions of emloyment." However, Section 702 provides
that "employees shall not be required to bargain over matters of inerent ff:magerial
policy . . .." The Pennylvania Supreme Court held that there is overlap in the two
sections, and that the issue is not whether a bargaining proposal falls into one
section or the other, but whether a matter is of "ftmdantal concern to the emloyees'
interes t in wages, hours, and other term and conditions of employment. II PLRB v. State
. College Area School District, 337 A. 2d 262, 90 LR 2081 (1975). If so, it is
negotiable. The court remded the case to determne whether the item at issue,
including the school calendar, were of such fudantal concern. The case was not
pursued by the local Pennsylvania State Education Association or the Pennylvania
Labor Relations Board (letter to Barbara Weitzm Ravitz, PERB Board Agent, from
Jams F. Wildem, Executive Director, Pennsylvania Labor Relations Board,
October l2, 1977).

North Dakota's statute provides for parties to meet and negotiate 'With respect
to term and conditions of emloyment." The Supreme Court of North Dakota stated that
it was tmable to rule as a matter of law on the negotiability of a proposal entitled
"the schedule for work year" because that description was too brief and needed futher
clarification. FBrgo Education Assn. v. Paulsen, 92 LR 2492 (l976).
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States whch hae fO'md the school calenda as it relates to teachers to

be negotiable, either in whole or in part, include: Washington, Edrnds Education

Association v. Edrnds School Distrct, Case No. 194-U-76-l3 (PERC 1977), 1 CCH

Pulic Emloyee Bagain Reporter 4606 (hereinater cited as "CCH PEER") ,

(Washinton Pulic Emloymnt Relation Comssion decision tht school calenda

constitutes hours of emloymnt); Wisconsin, City of Beloit v. WEC, 242 N.W. 2d 231,

92 LR 3318 (1976) and Board of Education v. WEC, 19l N.W. 2d 242, 78 ~ 3030 (1971),

(Wisconsin Suprem Court decision affirm Wisconsin Emloymnt Relations

Cors s ion 's ruing that all aspects of the school calendar are negotiable); Indian,

Northern Coity Schools of Tipton County, 1 IPER 38, 1 CCH PEBR 4248 (1975),

(Indian EE detennation tht "hous" mean li (tJhe numer of hours the school

emloyee is goin to work and the periods of time that work will be performd;

including starting time, endig time, and the tll out from work when the school

emloyee is comletely free from any assignnt. "); Iowa, Sergeant Bluff~Lyton

Education Association, 1 cæ PEER 4272 (1975), (Iowa PER ruling that ''hours'' extends

not only to the total numer of hours worked, but also to starting and quitting

time as well); Florida, Escania Education Association, 2 FPER 92 (1976), aff'd

Escania County School Board v. Florida PERC, 3 FPER 270, 1 CCH PEBR 4199 (1977),

(Florida Court of Appeal affirm Florida PERC decision that school calendar is proper

subject of bargainng); Michigan, Westwod Conrty Schools, 7 MEC La. Op. 313

(l972), (start and end dates negotiable); New Jersey, Byram Board of Education v.

Bryam Education Association, 96 LR 3059 (1977), (start and end time of workday

negotiable); New York, City School District of the City of Oswego v. Helsby, 346

N.Y.S. 2d 27,2 PBC 'f20, 082 (1973), (total numer of 
workdays negotiable);

:Mssachusetts, Medford School Comttee a-rd Medford Pulic Schools Custodians Assn.

1 1'C 1250 (1975); Nebraska, Seward Education Assn. v. School District of Seward,

1 CCH PEER 4400 (l971); Norfolk Education Assn., 1 CCH PEER 440 (1971) and

Alaska, Kenai School District v. Ed. Ass~., 97 LR 2153 (1977).
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Furer illurtion of the meaning of "hours" in relation to the school

calenda comes from the Connecticut Suprem Court. That court held, in West

Hatford Education Assn. v. DeCourcy, 295 A. 2d 526, 80 LR 2422 (l972) , that

the school caenda (defined as the m.imber and distribution of days during which

the schools are in session or teachers may be assigned duties) is not a

madatory subject of bargain. Hoever, Conecticut's Teacher Negotiation

Act states that there is a duty to negotiate with respect to salaries and other

conditions of emloymnt . . .." There is no mention of "hours". The court

reasoned tht although the length of the school day and the school calenda "are

directly related to 'hours of emloyment', it is our conclusion that these matters

were specifically exemted from the Act with great deliberation." 80 LR at 2428.

The history of the negotiability of the school calenda has followed an

interestin course in Nevada. Nevada's statute governng emloyment relations

in the public schools provided for negotiations "concerng wages, hours and conditions

of emloymnt." The Nevada Supreme Court affinnd the Emloyee-Magemnt Relations

Board's decision that the school calendar, defined as the length and strctue of

the teacher work yea, was negotiable. The court fotmd that "any item which is

signficantly related to wages, hours, and workin condition is negotiable.

Clark COtmty School District v. Local Board, 88 LR 2774, 2776 (1974).

Followg this decision, in 1975, the Nevada Legislatue amded its public

emloyee labor relations statute by limting the scope of bargaining to twenty

specific areas. These areas include the follow "calenda" item: the total

hous of work required of an emloyee on each workday or workweek; the total

numer of days l work required of an emloyee in a work yea; vacation leaves;

holidays; and teacher preparation time. (Nevada Revised Statutes, Section 288.150 (2). )

It is clear, then, from a study of the interpretation given to "hours of

emloymt" by the NL, federal courts, California state courts and other
jurisdictions that "hours" encomasses i:re than the total numer of hours in the

workday or workweek. ''Hoursl1 refers to an emloyee l s schedule--between whch hours

"

1 i:



and on whch days he or she works. Ths is especially tre in a school setting,

where a nine or ten m:th year is the rue, 1.like ros t other businesses 'Wch

usually operate on a yea-roud basis.

Thus, it is apparent that a school calenda is a matter necessarily and-

directly related to hours of emloymt. However, the rore precise issue

which mut be determed is whch item of the school calendar are so closely

related to hours of emloymt tht they fall with the amit of Section 3543.2

of the EE and are therefore madatory subjects of bargaining.

1he Palos Verdes School Calenda

A. Total NUer of Workdays and 1heir Dis trbution

The Dis trict concedes that the total n1.er of workdays in the yea is a

nmdatory subject of bargain 1.der the EE. 1his calenda item is a matter

closely related to hous of emloymt and wages. Other states are in accord:

Indian (Clarksville Coty School Corpration, 1 IP 38 (1975) i New

York (City School District of the City of Oswego v. Helsby, supra); and Wisconsin

(City of l1adison v. WE, l55 N.W. 2d 78, 65 ~1 2488, 2491 (1967)).

The Distrct vigorously contends in its brief, however, that the distribution

of workdays (tht is, the start and end dates of the school yea for teachers, dates

of vacation periods for teachers, and holidays) is a policy matter and "that the

elected school board officials are directly responsible for formating policies

whch affect the rung of the schooL."

1he Distrct's argut is not convincing. The issue is not whether a particular

subject matter invlves policy considerations. Indeed, salaries and leaves and

tranfers are matters of policy and yet the EE quite clearly states that "wages"

and "leave and transfer policies" are negotiable. As one court noted, "CtJhe key.. ..is

how direct the imact of the negotiability of the distribution of i;vorkdays is on t.1-e

well-being of the individual teacher as opposed to its effect on the operation of the

school district as a whole." National Ed. Assn. VS. Board of Education, 512 P. 2d
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426, 84 LR 2223 (Kasas 1973). (See also Fibreboard Corp. v. Labor Board, 379

U. S. 203, 57 LR 2609 (1964).

It is found that the distribution of workdays is a matter so closely

related to hours of emloyment and ha such a signficant imact on the welfare

of the individu teacher that it is a madatory subject of bargaining under the

EE. This becoms especially clear when one coniders the possible effect tht

a finding of nonnegotiability could have on teachers i schedules. If school

district emloyers did not have to bargai about this item, then there is nothg

to prevent them from requirin emloyees to work the total numer of days that

were ageed upon at any time duing the year. See Medford School Cottee

(Issachusetts), supra, and West Hatford Education Assn. v. DeCourcy (Connecticut),

supra. As noted by the Michigan Emloymnt Relations Cossion in Westwood

Coty Schools, 7 MEC lab. Op. 313 (1972), "the rather substantial interest

which the school teachers have in plang their si. activities, e.g., advanced

stuy, supplemtar emloymt, travel and vacation, outweigh any claim of

interference with the right to mage the school district."

Other states findin start and end dates, vacation, and holidays for teachers

to be negotiable subjects include Nevada (Washoe Coi.ty Teachers Assn. v. Washoe Coi.ty

School District, 88 LR 2774 (1974) and by statute, Nevada Revised Statutes, Section

288.150 (2) ); Wisconsin (City of Madison v. WE, supra); and Nebraska (Norfolk

Education Assn. v. South Distrct of 
, 
Norfolk, Case No. 40, 430 GE B-7 (1971)).

B . Total Niimer of Hours and Their Dis tribution

The District concedes tht the total numer of hours in a day that a teacher

mut work is negotiale. The District maintai, however, that when those hours will

begin and end (work shift) does not fall within the definition of the phrase "hous

of emloyment" and is therefore not a madatory subject of bargaiing i.der the £E.

The charging party cites several cases where the dis tribution of hours has been

found to be within the amit of "hours of emloyment" and therefore negotiable.
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See Firefighters Union v. City of Vallejo, supra, Huntington Beach Police

Association, supra, and AFSM v. University of California (a California superior

court decision reported at 91 LR 25ll (l975)). The District cm.mters that

"( t Jhese public emloyers, however, are not charged with the same tye of

responsibilities that public school emloyers are, i.e., the education of children."

The District's distinction is not persuasive. The fact that students are

required to be in attendace at school during certain hours (see generally Education

Code Sections 46l00-46l92), does not preclude negotiation over the teachers'

work shift. Obviously, teachers are paid to teach and the teachers' presence at

school mut coincide with those of their stuents. However, there are other

areas where meaningful negotiations over the teachers' work shift can occur. These

include the time a teacher is to report to school prior to class (see Title 5,

California Admnistrative Code, Section 5570), or remin at school after class, or in

those situtions where a double session is required (see Education Code Section 46ll2) .

A simlar conclusion was reached in Byram Board of Education v. Byram

Education Associatioi::~, supra, where a New Jersey court found that a proposal by

the teachers that they be required to report to school no earlier than 20 minutes

prior to the start of the students' day and be permtted to leave no later than

five miutes after the end of the students' day was a madatory subject of bargaining.

The court also gave judicial approval to the New Jersey PERC's reasoning that the

teachers' proposal related to the length of the teachers' workday and not to the

length of the students' school day. In a simlar case, the Indiana EE held that

the "starting and ending times of the teacher "Irkday are madatory subjects of

bargaining encomassed by the phrase 'hours' in (the Indiana statuteJ ." Northern

14
Cority Schools, supra.

l40ther states have found that work shift of school emloyees to be negotiable.

These include Massachusetts (Medford School Conttee, supra) and Iowa (Sergeant
B1uff-Lyton Education Association, supra).
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Accordingly, it is foi.d that the distribution of hours in the teachers'

workday is a subj ect matter closely related to and encompassed by the term

''hours of emloyment" in the EE and is therefore a madatory subject of

bargaining.

C. Extra Work Hours

Events such as Back-to-School Night and Open House require the teachers'

presence at school in the evening, mang it necessary for them to work extra

hours beyond the regular work shift. Since these and other evening events

increase the total m.ner of hours a teacher mut work, they are clearly "matters

relating to . . . hours of emloyment."

The District must negotiate about the nurer of such events during the year,

the period of time teachers are required to be in attendace, and the particular

days (nights) on which they falL.

D. Duties on Workdays

The PVFA sought to bargain with the District about the nurer and distribution

of pre-school servce, conference and pupil-free workdays.

The discussion of this aspect of the calendar proceeds on the assumtion that

the total nurer of workdays is negotiable, and that non-teachin workdays, such as

those enunrated above, are included in that total.

Once the total nurer and dis tribution of workdays are agreed upon, then the

particular duty that a teacher perform on those days--either teachin, meeting

with parents, preparing materials, etc., canot be said to be a matter so closely

related to hours of emloymnt or wages to render it negotiable i.der the EERA. It

is no longer a matter of scheduling but of curiculum planing. Thus, it is foi.d
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tht neither the n.er of pre-school servce, conerence, and pupil-free workdays--nor

the dates on "Wch they occur--are aspects of school calendar which fall within theEE' f . 15s scope 0 representation.

Coclusion

In si., it is foud that the District mut negotiate with the PVA over the

total numer of hous in the day and days in the year tht teachers are to render

servce; the distribution of those hours and days (i. e. which hours in the day and

whch days in the yea), includg the start and end dates of the school year and

vacation periods; and days that teachers are requred to work extra hours beyond the

norml workday such as Back-to-School Night and Open House nights. The above are all

matters closely relating to hours of emloymt pursuat to Section 3543.2 of the EEM.

an the other had, it is found that the particular duties that teachers are

to perfonn while they are. working are not matters closely relating to hours of

emloymnt and are not within the EE's scope of representation. Thus, the

numer and distribution of pre-school servce, conference, and pupil-free workdays

are not negotiable inofar as they are included in the total mmiber and distribution

of workdays.

Respondent's Contentions

The Distrct argus that may of these calenda item are matters of

inerent magement prerogative. Section 3543.2 of the EE provides that "all

matters not specifically emmirated are reserved to the public school emloyer and

may not be a subject of meeting and negotiating . . .." The District's arguent in

this regard is not convicing. Since the school calendar item foi.d herein to

be negotiable are closely related to hours of emloyræmt and wages, they are

"specifically emn:ærated" and are not within the employer's exclusive authority.

l5There was no evidence presented that these thee tyes of non-teaching days

requre a teacher to work longer hours or different hours than on a regular working
day. (See discussion i.der "C", Ante, at p. 19) .
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Furthernre, the aspects of the school calenda found to be negotiable are

fundantal to the emloyment relationhip. They are not matters of educational

policy, philosophy or curriculum on which the PVFA has only the right to consult.

(See Section 3543.2) Teachers have a strong interest in negotiating their work

schedules with their emloyer. They need to mow what hours, days and nights they

will be required to work. These plans affect additional jobs, child care

arrangements, vacations and further education.

It is tre, as the District argues, that other, non-certificated school

district emloyees are affected by the item of the school calendar. They too,

however, are entitled to negotiate their work schedules with their emloyer.

Oftentimes, what is negotiated by one group of emloyees affects the bargaining

process between the emloyer and another group of emloyees, whether it is a work

calendar or wages or a leave policy. This fact alone should not preclude

negotiations on a particular subject.

The District further argus that allowg teachers to negotiate their work

schedule as reflected in the school calendar would allow teachers more influence

in the political process than other appropriate constituent groups--parents,

emloyers of students, and religious leaders.

Under the EE, however, the concerns of the cori ty are not ignored. The

PVFA concedes in its brief that there are factors to consider in establishing

a calendar other than the desires of certificated emloyees. The EER itself

contains detailed public notice procedures (Section 3547 (a) - (e)) . School district

emloyers and emloyee representatives mut present their initial bargaining

proposals at a public meeting and negotiations may not begin until the public

has been afforded reasonable time to exress itself regarding the proposals.

Havig found certain aspects of the school calendar to be negotiable subjects

under the EE, the next inquiry is whether the District failed or refued to

meet and negotiate in good faith with respect to these subjects.
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Did the District Refue or Fail to Meet and Negotiate in Good Faith with Respect
to the Subjects Determed Herein to be Madatory Subj ects" of Bargaining? 

The parties stipulated during the hearing that the issue to be determined

in this case is whether the i.lateral adoption of a calendar by the

respondent, while negotiations were in progress, is an "lfair practice in that

it constitutes a refusal to meet and negotiate in good faith on the matters set

forth in the calendar. This stipulation and the entire record in the case clearly

support the conclusion that no "bad faith" bargaining occured during negotiations.

The charging party contends, however, tht "lder NLRB v. Borg-Warner Corp. ,

357 U.S. 342, 42 LRR 2034 (l958) and particularly, NL v. Katz, 369 U.S. 736,

50 LR 2177 (l962), the respondent is guilty of an unair practice by its

adoption of a calendar while the matter was "lder discussion. The Supreme Court

held in Katz that "the duty (to bargain collectively) . . . may be violated without

a general failure of subjective good faith; for there is no occasion to consider

the issue of good faith if a party has refued even to negotiate in fact about any

of the madatory subjects. A refusal to negotiate in fact as to any sooject which is

within (the scope of representation) and about which the "lion seeks to negotiate,

violates (the NL) though the emloyer has every desire to reach agreemnt with the

"lion upon an overall collective ageemnt and earestly and in all good faith

bargains to this end." 50 LR at 2180.

Thus, argues the charging party, a violation of Section 3543.5 (c) occured when

the District "lilaterally adopted a new calendar for 1977-78 on August 29, 1977.

The District defends its UDlateral action on thee gro"lds:

First, that there was no duty to meet and negotiate because the school

calenda is not a madatory subject of bargaining and therefore there can be no

legal basis for an unair practice. This decision disposes of this Glguent except

for the sooject of the duties to be perfonnd on workdays. \tith respect to the

actul duties to be performed by teachers during the workday, there is no

madatory obligation to meet and negotiate on this subject and therefore no
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violation has occued because of the District i s alleged refual or

failure to negotiate this item.

Second, the District submits tht a calenda was adopted "out of necessity"

on Augt 29, 1977 and that a ''business necessity" is a legitimte defense to a

unlateral action unair practice chge.

Third, tht even assi.g there was no ''business necessity" requrin

adoption of a calenda on Augt 29, 1977, the District's action on this date

constituted "qulified unlateral action" in that the Board resolution adoting

a calenda includs the followg lange: " .. i.less and i.til IDdified
by a collective bargain agreement between the District and the Palos Verdes

Faculty Association."

The Distrct's second position finds its authority in dictu from the Katz

decision. NL v. Katz, .sS?:tc3_. The Suprem Court noted in Katz: "(wJhile we do not

preclude the possibility tht there might be circutances which the (NL) could

or should accept as excusing or justifyg unlateral action, no such case is

presented here." The District urges the PER to recognze the inerent differences

between private emloyers and public emloyers, particularly school district

employers. In its brief, the District states: "Faced with the irendig begining

of school and with negotiations stalled because of the problem suroi.dig the

passage of the school finance bill, the District had no choice other than to adopt

a school calenda for the 1977-78 school year that set forth the wurkdays for

certificated emloyees."

The "necessity doctrine" is not i;.¡ell defined in the federal labor relations

area. The defense of necessity to a i.ilateral action appears to be available

when the exgencies of the emloyer i s business require an imediate maagemnt

decision in order to prevent serious ham or disaster to the business. (See Morris,

The Developing Labor La, 1971, p. 324).
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Applied to the public sector the "necessity doctrine" takes on a

different, perhaps broader, iæaning. The issues raised in ths case, however,

do not require an extensive discussion on all the differences between private

sector and public sector collective bargaiing. One difference seems maifest

in this case, thoug, and that is that the obligations and responsibilities

imsed on a school district by the State Constitution (see Cal. Const. A. IX,

Sec. 5)76 the Education Code, the State Board of Education (see generally

Title 5, Cal. Ad. Code) and particularly by the public, to provide a slIoth

and uninterrted educational program for the benefit of students is pararunt.

The School Board canot defer indefinitely to the comletion of good faith

negotiations the establishmt of the date for the corcert of school.

Ths is particularly so inasrch as a certificated emloyee mut be present in

the classroom when pupils are there. See Ed. Code Sec. 46300. (See also Cal.

Adm. Code, Title 5, Sec. 5531, which states that certificated personel mut

supervse all extracuricular activities of pupils.)

In support of its "necessity doctrine" defense, the District presented

evidece that because of connity pressure the starting date of school was a
date the District was required to set "out of necessity." This is not an idle

argit. The concerns of the conity are not subordiate to those of the

teachers. The public generally and parents of the students specifically,

have an interest in the starting date of school and also the dates of vacation,

holidays, graduation and closing of school, just as the teachers do.

The District futher maintains that it "has every intention of continuig

negotiations" on matters within the scope of representation relating to the

school calenda. This position is reflected in the resolution adopting the

l6Section 5 of Article IX of the California State Constitution provides

that: "The Legislature shall provide for a system of COTIn schools by which a
free school shall be kept up and supported in each district at least six
rrnths in every year, after the first year in which a school has been established. II
See also Ed. Code Sec. 41420.
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school calendar on Augt 29, 1977 "Werein the School Board stated that the

calenda was adopted, "unless and until rrdified by a collective bargaining

agreemt." (Emhasis added.)

Thus, the District's contention is that its third defense, that of

"qualified unilateral action," combined with the defense of necessity, is

sufficient to negate the unfair practice charge. It appears from the record

and after considering the parties' briefs, that this argunt mut prevail.

Certaily, the "Wrding of the resolution canot be used to excuse

past unilateral action in every case. Each "unilateral action" case mut

be decided on its own facts. In the instant case, the parties stipulated

that no bad faith or surface bargaiing occured (i. e., no intentional delays

in meeting and negotiating) and that the only issue to be decided was whether

the unilateral action by the District was proper. The District waited as

long as it reasonably could (Augut 29, 1977) before it acted unilaterally,

and even then, the School Board's resolution plainly demstrates that the

District is willing to continue to meet and negotiate over matters within the

f . 17scope 0 representation.

For the foregoing reasons, it is concluded that the District has

presented a valid defense to the unilateral action and accordigly the unfair

charge will be dismissed.

17
This conclusion is buttressed by the curent status of negotiations between

the parties. The hearing officer takes offficial notice that as of the date
of this decision, no agreement has been reached between the parties and,
rrreover, no declaration of imasse has been filed by either party with the
PER.
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ORDER

'Te unfair practice charge filed by the Palos Verdes Faculty Association

is hereby DISMSSED.

Pusuat to Title 8, Cal. Ad. Code Section 35029, ths recommnded

decision and order shall becoi: final on Febru 13, 1978 unless a party files
a tiily statett of exceptions. See 8 CaL. Adm. Code Section 35030. Any

statemt of exceptions imt be served on the opposing party. See Olson v.

ltnteca School District, EE Decision No. 21 (Augt 5, 1977).

Dated: Janua 31, 1978

Jeff Paule
Hearin Officer
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PUBLIC EMYM RETIONS BOAR

OF TH STATE OF CAIFORNIA

Charging Party,

)
)
)
)
)
)
)
)
)
)
)
)

Unfair Practice
Case No. LA-CE-l60-77/78

PLAN VAL SCHOOL DISTRCT
EDUCATION ASSOCIATION,

v.

PLAN VAL SCHOOL DISTRCT,

Respondent.
PROPOSED DECISION

(il 7/78)

wearances: Charles R. Gustafson, Attorney for Pleasant Valley School District'Eucation Association; John Liebert, Attorney (Paterson & Taggart) for Pleasant
Valley School District.

Before Kenneth A. Perea, Hearin Officer.

This case presents the issue of 'Wether l!æhool calendar", 'Werein the

dates upon which classes are held and other school activities are scheduled, is

withi the scope of representation as defined in Governnt Code section 3543.2.

PROCUR HISTORY

The events preceding the admistrative hearing before the Pulic Emloymnt
\

Relations Board (PERB) in the above-captioned matter are suirized as follows:

(l) On Augut 2, 1977, the Pleasant Valley School District Education

Association (Association) filed an urdair practice charge allegin a violation

of section 3543.5(a), (b) and (c) in that at a regularly scheduled meeting on



May 19, 1977, the Pleasant Valley School District (District) unlaterally

1
adopted a school calendar for the 1977-78 school year.

(2) On Augut 19, 1977, the District filed an aner to the unfair

practice charge denying tht the schedule of dates upon which classes are held,

intruction conducted, and other school activities occur is within the scope of

representation as defined in section 3543.2.

(3) A notice of hearing for October 14,1977 was issued by PER's

General Coi.el on Septerer 20, 1977.

(4) Pusuat to the District's request, the hearing scheduled for

October l4, 1977 was continued to Decerer 8, 1977.

The gravamn of the unair practice charge is that the District allegedly

failed to meet and negotiate in good faith by unlaterally adopting a calendar for

the 1977-78 school year while negotiations were in progress. The Association

contends that the various aspects of a school calendar are ''matters relating to

hours of emloymnt" as defined in section 3543.2 and that the calendar

is therefore a madatory subject of bargaining pursuat to the provisions of said

section. The District's position is that while the nurer and length of teacher

workdays is negotiable, the scheduling of said workdays is not a madatory subject

of bargainng and that the District met and negotiated in good faith and did not

coit an unfair practice when it adopted a calendar for the 1977-78 school year.

An admistrative hearing before a hearing officer of the PERB was held in

Los Angeles on Decerer 8, 1977.

lAll statutory references are to the California Governnt Code unless

otherwse specified.
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FININGS OF FACT

The District voli.tarily recognzed the Association as the exclusive

representative for certificated emloyees of the District on Hay 6, 1976. The

District and the Association met and negotiated beginn in August 1976. A

collective negotiating agreemnt was reached and ratified effective

January 6, 1977 through Ji.e 3, 1977. Said agreemnt included a clause which

provided that the elemnts of the then-curent 1976- 77 school calenda which was

arived at between the Certificated Emloyees Coi.cil and the District through

the meet and confer provisions of the Winton Act would be honored. 

2

On May 5, 1977, the Association subtted its initial contract proposal

for the 1977-78 school year to the District. The Association's initial proposal

contained a provision for a school calenda including l77 teacher duty days of

'Wich four (4) were half days.

On May 19, 1977, the District adopted a "proposed calendar . for 1977-78. "

The ni.er of teacher duty days in said proposed calenda was set at 179, the

sam numer of duty days in the 1976-77 calendar.

There are substantial differences between ,the school calendar contained

in the Association i s initial proposal and the "proposed calendar for 1977-78"

'Wich the District adopted on 11ay 19, 1977:

(1) The Association proposed that Septemer 6, 1977 be the first and

that Ji.e 9, 1978 be the last teacher duty day for the 1977-78 school year. The

calendar adopted by the District, however, provides that the first teacher duty

day for the 1977-78 school year be Augut 31, 1977 and that the last teacher duty

day for the 1977-78 school year be Ji.e 8, 1978;

2Formr Ed. Code section 13080 et seq., repealed, Stats. 1975, chapter 96l,

sec. 1, effective July 1, 1976.
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(2) The calendar proposed by the Association provides for one teacher

preparation day precedi the first pupil day and that said preparation day

occur on Septeier 6, 1977.3 The calenda adopted by the District, however,

provides for three teacher preparation days prior to the first pupil day with

said preparation days occuring on Augt 31, Septeier 1, and Septerer 2, 1977;

(3) The Association's proposed school calendar for the 1977-78 school year

provides for a "teachers' workday/visitation (teacher option) day" wherein

pupils not be in attendace and teachers have the option of attending inservce
traing sessions or visiting classroom in other school districts to observe

teachi techiques. The calendar adopted by the District, however contains no

provision for a "teachers' workday/visitation (teacher option) day";

(4) The calendar proposed by the Association for the school year 1977-78

provides for pupil mi days and parent-teacher conferences on Noverrer 9, 10,

l4-l8, 21-23, 1977 and April LO-L4, 1978.4 The calendar adopted by the District

for the 1977-78 school year, however, provides for parent-teacher conerences

during which pupils would attend for mi day on Noverer 14-19, 21-23, 1977

and April l7-2l, 1978;

(5) The Association proposed in its calenda for the 1977-78 school year

that the followng days preceding pupil vacations be pupil rnni days:

Noverer 23, 1977, Decerer 16, 1977, March 17, 1978 and Jtie 9, 1978: The

3Teacher preparation days are those days durin whch teachers attend meetings
with District admnistrators and generally prepare for the forthcomng school year
prior to the pupils' first day of attendace.

4:arent-teacher conference days are those on which teachers hold conferences
with their pupils' respective parents after the pupils' mi day.

.5 The Association, in seeking to negotiate p~il mii:m days ureceding puil
vac.ations, did not propose that tle ~eaclíers' workäay be correspondingly shortened,
but re;th~r tht teachers prepare their classroom for the pupil vacation after pupils
are dismissed.

-4.,



calenda adopted by the District for the 1977-78 school year provides that

only the last day of school precedin pttíl si.r vacation, Jine 9, 1978, be a

pupil mi day;
(6) The Association proposed in its calenda for the 1977-78 school year

that there be 177 teacher workdays. The calenda adopted by the District

for the 1977-78 school year provides for 179 teacher workdays.

The District and the Association met and negotiated between Jine 1 and

Nove:er 14, 1977 at which tim a collective negotiating agreemnt was reached.

The term of the curent agreemt is fran Dece:er 2, 1977 throug Jine 30, 1978.

The curent collective negotiating agreemt reflects agreemts reached on

various aspects of "duty hours/calenda." Ageemt was reached regardig regular

duty hours per day, extended daily duty hours and duty hours per year for init

emloyees other than classroom teachers.

No agreemt was reached, however, on other aspects of "schoeIT calenda."

The m:ier and scheduling of half days was not agreed upon althoug the District

did mae a cointerproposal regardi half days before student vacations, "Wich the

Association declined to accept, somtime after the teachers had reported to work

during the school year 1977-78. Negotiations concernin the numer of

duty days per year did not result in agreement althoug the District and the

Association did meet and negotiate regarding the numer of duty days on

Jine 3, 19, 16, 22 and July 6. No agreemt was reached regarding the scheduling

of workdays, the numer and scheduling of teacher preparation days, scheduling of

a so-called "teachers i workday/visitation (teacher option) day" and the nurer and

schedulin of parent'-teacher conference days since the District took the position

that said item of the school calenda were not within the scope of representation

pursuat to section 3543. 2.

Since disputes regardi the negotiability of certain aspects of the school

calenda were the only remining mresolved item preventing agreemt in
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Novemer 1977, the Association and the District agreed to set those issues

aside pursuat to paragraph 7 in Article IV of the agreemt which provides:

Other issues relating to workdays and calendar
shall be resolved follow EE decisions
regardig those issues (modified days, nurer
of workdays and schedulin of workdays).

Duin the first week of Augt 1977, the District imlemnted the

startin tim of the duty year pursuat to the adopted proposed calendar by

notifying emloyees of the dates of teacher servce. The Association thereupon

filed the unair practice charge which is the subject of this proposed decision.

ISSUS

(1) Are the followng item of "school calendar" with the scope of
representation as defined in section 3543. 2 :

a. The starting and ending dates of teacher servce;

b. The numer and scheduling of teacher preparation

days prior to the first pupil day;

c. The nurer and scheduling of parent-teacher conference

days;

d. The numer and scheduling of pupil mini days preceding

pupil vacations;

e. The scheduling of a "teachers' workday/visitation (teacher

option) day' '?

(2) Assurning that any of the above item of school calendar are within

the scope of representation as defined in section 3543.2, did the District's

adoption of a school calan.da whle negotiations were in progress constitute a

violation of section 3543.5, subsections (a), (b) or (c)?
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CONCLUSIONS OF lAw

Scope of Representation Pusuat to Section 3543.2

"School calenda" is a general tenn for, the schedule that a school district

follows duing a given year. "School calendar!! usually refers to a documnt

which includes some or all of the followng inormtion: the total numer of

days which pupils are required to be in attendace and the distribution of those

days over the year; the total nurer of days which teachers are to render servce;

the duties teachers are required to perfonn on those days (teacher preparation,

teachng, parent-teacher conferences) and the distribution of those days over the

year; and the nurer and dates of holidays, vacations and special events.

Neither "school calenda" nor any of the may aspects which traditionally

comrise "school calendar" is specifically mentioned in that portion of the

Educational Emloyment Relation Act (EE) which defines scope of representation.

Section 3543. 2 provides:

The scope of representation shall be limted
to matters relating to wages, hours of

emloymnt, and other tenn and condition
of emloymnt. "Tenn and conditions of
emloymnt" mean health and welfare benefits
as defined by section 53200, leave, tranfer
and reassignt policies, safety conditions
of emloymnt, class size, procedures to be
used for the evaluation of emloyees,
organzationl security pursuat to section
3546, procedues for processing grievances
pursuat to section 3548:5, 3548.6, 3548. 7
and 3548. 8, and the layoff of probationar
certificated school district emloyees
pursuat to section 44949.5 of the Education
Code. . . .



As the PER itself noted in Fullerton Unon High School District Personnel

and Guidace Association v. Fullerton Unon High School District (7/27/77)

EE Decision No. 28 (remded on other grounds), in order for a subject matter

to be negotiable "the EE requires a relationship to an item specifically

enurrated in the definition of 'tenn and conditions of emloymnt' or wages

or hours." (Emhasis added.) It is appropriate, therefore, for the PERB to

interpret the words "matters relatin to" wages, hours of emloyment, and other

tennand conditions of emloymnt.

In the instant case, "hours of emloyment" is the only subject 'Wich

argubly relates to calenda item. Furthennore, the parties' briefs suggest

no other enurrated subject to whch school calenda relates. Therefore, the

issue to be determed is 'Wether the necessary relationhip exsts between

''hours of emloymnt' and the particular comonents of the school calendar sought

here to be negotiable.

"Hours" in the Private Sector

Both the California Supreme Court and the PER itself have held tht it is

appropriate to use Nationl Labor Relations Board (NL) decisions as gudace

in interpretin Californa labor relations statutes havi languge simlar to

the Labor "Mgemt Relations Act, as aInded, (lM). 6 See Firefighters Unon v.

City of Vallejo (1974) 12 CaL3d 608 (87 LR 2453) and Sweetwater Union High

School District (11/23/76) EE Decision No.4. Because the EERA' s inclusion of

''hours of emloyment" within the scope of representation parallels the Il's use of

''hours'' as a madatory subject of bargain, NL decision have been considered

by the hearing officer in arriving at the conclusions hereL."1.

~9 U. S. C. section 151 et seq. The Labor "Mgernt Relations Act amended
the Nationl Labor Relations Act.
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"Hours:' pursuat to NL decision, at a mi mean the total numer

of hours in a day and the total numer of days in a week that an emloyee is

required to work. Furtherrre, the distribution of hours tht emloyees work

in a day (work shift) also has been held to be a madatory subject of bargain

nnder the lM.7 In :Mat Cutters v. Jewel Tea (1965) 381 U.S. 676 (59 LR 2376), the

Unted States Suprem Court held that an emloyer mut bargain about its emloyees'

proposal to work only during the period between 9:00 A.M. to 6:00 P.M.8

The distribution of days in a week tht emloyees are required to work is

also a madatory bargainig subject nnder the lM. In Log Lae Luier (1966)

160 NL 1475 (63 LR 1160), the NL fonnd a violation of the duty to bargain

'Wen an emloyer i.laterally chaned its emloyees' workdays from Monday through

Friday to Tusday though Satuday.

Thus, nnder the lM, ''hours'' has been held to mean the total nuier of hours

in a day and days in a week that emloyees are required to work and the

distribution of those hours and days. Any addition, reduction, or rearrangemnt

of working hours or days by an emloyer is a madatory subject of bargainig.

7Masey Gin and :Mchine Works, Inc. (1948) 78 NL 189 (22 LR 1191);
Timen Roller Bearing Co. (1946) 70 NL 500 (18 LR 1370) (enforceInt denied on
other gronnds), 161 F. 2d 949, 20 LR 2204 (6th Cir. 1947).

8See also Cam and McInnes (1952) 100 NL 524(30 LR 1310) 'Were without
consultation with or notice to the i.on, the emloyer reduced the lnnch period
of its emloyees from one hour to thirty mites, and changed the quitting tiI
from 5:00 P.M. to 4:30 P.M., the NL findi that the emloyer had violated
sec. 8 (a) (5) of the lM.
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"Hours" in the Pulic Sector

A. Californa

The Meyers-Milias-Hrown Act (M) Governt Code sectior.. 3500 et seq.,

governin emloyer-emloyee relations in local public agencies, provides for a

scope of representation "including, but not limted to, wages, hours, and other

tenn and conditions of emloymt. " 9

The Californa courts have not addressed the narrow issue of whether the schedule

of hours is a madatory subject of negotiations pursuat to the ''hours'' provision

of the MM. In Firefighters Uron v. City of Vallejo, supra, the court did not

pass upon the question because the lange of the city charter provision closely

paralleled the languge of the MM. Simlarly, in Hnntington Beach Police Association

v. Hnntington Beach (1976) 58 CaL.App. 3d 492 (92 LR 2996), the court did not relate

the schedule of hours specifically to ''hours'' but only to wages, hours and other

tenn and conditions of emloyment generally. As held by the PER itself in

Fullerton Uron High School District Personnel and Guidace Association v. Fullerton

Uron High School District (6/30/78) PER Decision No. 53, since the Educationl

Emloymnt Relation Act delineates the phrase "and other tenn and conditions

of emloymnt," the above-cited cases may not be applicable precedent.

B. Other States

Emloymnt Relations boards or courts in at least seventeen states have
issued decision on the negotiability of either the entire school calendar or

one or more of its parts. 10 Each state ultimtely rests its decision on the

interpretation of its ow statute. An exnation of the decisions in other

states on the issue of the negotiability of "school calendar" shows tht the

9
Sec. 3504.

10The PER ha made use of decisions from other states where pertinent. See
Sweetwater, supra, and New Haven Urfied School District (3/22/77) EE Decision
No. l4.
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states are evenly divided. 
11

llStates which have found the school calendar as it relates to teachers

to be negotiable, either in whole or in part, include: Washington, Edinds
Education Association v. Edinds School District (PER 1977), Case No. 194-U-
76-13, 1 cæ Pulic Eiloyee Bargaiing Reporter 4606 (Cæ PEER), (Washinton
Pulic Emloymt Relation Camssion decision that school calenda constitutes
hours of emloyrnt); Wisconin, City of Beloit v. WE (1976) 242 N.W.2d 231
(92 LR 33l8) and Board of Education v. WEC (l97ly-l N.W. 2d 242 (78 ~~ 3030)
(Wisconsin Suprem Court decision affirmg Wisconsin Erloyrnt Relations
Camssion's ruling that all aspects of the school calendar are negotiable) ;
Indian, Northern Conty Schools of Tipton County (1975) 1 IPER 38, 1 CCH PEER
4248, (Indian EE detenntion that ''hours'' mean "(t)he nurer of hours the
school emloyee is going to work and the periods of t:i that work will be perfonæd,
including starting tim, endig tim, and the tim out from work when the ,school

emloyee is comletely free from any assigrt. "); Florida, Escaria Education
Association (l976) 2 FPER 92, aff'd Escaria County School Board v. Florida PERC

(1977) 3 FPER 270, 1 CCH PER 4199 (Floridã Court of Appeal affiTI Florida PEC
decision that school calenda is proper subject of bargaing); Massachusetts,
Boston Teachers Unon, Local 66, AF (AF-CIO) v. School Corttee of Boston (1976)
2 cæ PEER 20,155, 350 N. E. 2d 707, OMsaêhusetts Suprem Judicial Court held that
required hours of teaching is a i 'proper' , subject of bargai although the Supreme
Court did not indicate whether hours was a madatory or permssive subject of
bargain); Michgan, Westwood Conty Schools (1972) 7 ME Lab. Op. 313 (start
and end dates negotiable); New Jersey, Byam Board of Education v. Byram Educaticm
Association (1977) 96 LR 3059, (start and end tim of workday negotiable); New
York, City School District of the City of Oswego v. Helsby (1973) 346 N.Y.S.2d 27,
2 PBC 'f20,082, (total nUrer of workdays negotiable); Nebraska, Seward Education
Assn. v. School District of Seward (197l) 1 CCH PEER 4400; Norfolk Education Assn.

(l97l) 1 cæ PEER 440.

On the other had, numrous states have held that school calenda is not
negotiable: Alaska, Ke Peniula Boro School District v. Keni Pensula
Education Association (1977 97 LR1 2 53; Connecticut, West Hartford Education
Association, Inc. v. Dayson DeCourcy (l972) 1 CCH PEBR 10,217, 295 A.2d 528,

(Connecticut Suprem Court held school board is not required to bargai with
teachers concerng the length of their school day, the school calendar or the
scheduling of extra curicular activities since these matters are subjects of
educational policy to be determned by school board alone); Haaii, In Re Departint
of Education (l973) Case No. DR-05-5, (scheduling of teacher preparation periodS is,
in effect, the scheduling of work and a matter of inerent magemnt rights);
Iowa, Bettendorf-Duuqæ (l976), Case Nos. 598 and 602, (magemnt retain the
right to fix the length and division of the school year and thus sCLt.ool calenda
is a permssive subject of bargaiing); Maine, City of Biddeford v. Biddeford
Teachers Association (1973) 1 CCH PEER 10,056, (Supreme Judicial Court of l'1aine held
the length of a teaëher' s workday, the schedulin and length of school vacations
and the beging and endig of the school year are educationl policy decisions
which are not subject to the duty to bargain); Nevada, Washoe County Teachers
Association v. Washoe Cotml1 School District (1976) Case No. Al-045297, (Fmloyee-
l1agemt Relation Board eld that teaêher preparation tim is a madatory subject
of bargaing but that school calenda is not); New Jersey, Burlington coung College
Facuiq Assn. v. Board of Trtees (1973) 311 A.2d 733, 1 CCH PEBR 10,236, Suprem
Court or New Jersey held that the establishmt of a college calenda fixg the
length and division of the school year was a matter of magemt control and
decision); but see Byram Board of Education v. Byram Education Ass()ciation (1977)
96 LR'1 3059, (start and end tim of (footnote continæd) ..
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The Pleasant Valley School District Calenda

Conidering the above findings of fact and precedents, it is concluded that:

(a) the startin and endig dates of teacher servce is

within the scope of representation as defined in

section 3543.2;

(b) the nurer and scheduling of teacher preparation days,

parent-teacher conferences, pupil mi days precedig

pupil vacations and the scheduling of a "teachers' workday /

visitation (teacher option) day" are not within the scope

of representation as defined in section 3543.2.

A. The Nuer of Workdays and Their Dís tribution

The District concedes that the total nurer of workdays in a year is a

madatory subject of bargaing pursuat to the EE and in fact sougt to bargain

the total nurer of workdays with the Association. The nurer of workdays in a

year for teachers ís a matter closely related to hours of emloyment. Other

states are in accord: Indian (Clarksville Comty School Corporation) (1975

(Footnote continued)

workday negotiable); Oregon, Eugene Education Assn. v. Eugene School District

(1974) Case No. C-279, 1 PEBCR 44, (school calenda was outside the scope of
madatory bargain and is a permssive topic of bargai); see also Spríng-
field Education Association v. The Sprin~field School District No. 19 (1974)
Case No. C-278, 1 PEBCR 347 and Southlan EdUcation Assn. v. Southland School
District, No. 45 (1975) Case No. C-280, 1 PEBC 459; Penylvana, pen~lvana
Labor Relations Board v. State College Area School Dístríct (1975) 337 A.~d 262,
90 LR 2081, (Penylvana Suprem Court held that the exclusive representative
does not have the right to bargain the school calenda "Wich is a matter of
inherent magerial policy.)
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1 IPER 38); New York (City School District of the City of Oswego v. Helsby, supra);

and Wisconsin (City of Madison v. WERE (l967) 155 N.W.2d 78 (65 LR 2488)).

The District contends, however, that the distribution of workdays (the start

and end dates of the school year for teachers) is a policy matter reserved for

magemnt's i.lateral detenntion.

The distribution of workdays is a matter "relating to . . . hours of emloymnt"

and consequently a madatory subject of negotiations. The scheduling of the start

and end dates of the school year mut necessarily relate to "hours of emloymnt"

since the start and end dates of the school year detenne when the individual

teacher mu t perform his duties. When the individual teacher mu t perform his

duties affects his advanced study (which in may school districts determes salar),

supplemntar emloymnt, travel and vacation.

To hold the schedule of workdays to be negotiable does not ignore the

imortant responsibilities vested in the District, representin the educational

needs of the comty, to allow famlies and classified emloyees their sumer

vacations, to ascertain dates for the opening of'school for the purchasing and

delivery of supplies, and to coordite its calenda with that of the high schools

for the convenience of famlies with chldren in both school districts. It is

believed that the District's duty to represent the educational needs of the comity,

while complying with its collective negotiating responsibilities pursuat to the

EE, are best served by presentI. the comnity's interest at the bargaining table

in an exchage of proposals in a good faith attemt to reach agreemnt with the

teachers f negotiating representative regardig the beginng and endig dates of

the school year for teachers .12

12 It should be noted that the EE contains dêtailed public notice procedues
"Wich allow considerable corty inwlvemnt in all aspects of the negotiations.
Pusuat to sec. 3547, school district and emloyee organization representatives mut
present their initial negotiating proposals at public meetings, and negotiations may
not carnce lmtil the public has been given reasonable time to exress its opinion
on the proposals. Coty concern regarding the scheduling of the school year f s
bet;irmng and endig dates may be reflected at that time.
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B. Duties on Workdays

The remin issues all relate to the paricular duties to be perforrd on

workdays. Thus, the Association seek to negotiate th mmber and scheduin of

teacher preparation days, parent-teacher conference days, pupil ni days

precedi pupil vacations, and the scheduling of a "teachers' workday/visitation"

day. The District contends tht these matters pr:iily imact upon the level

and natue of the educationl program and therefore fall with the District's

magerial prerogatives.

Section 51002 of the Edution Code provides, in par:

(I)t is the intent of the Legislatue to set
broad ni standads and gudelins for
educational program and to encourage local
districts to develop program tht will best
fit the needs and interests of the pupils,
pursuat to stated philosophy, goals and
ob j ecti ves .

Education Code section 51041 provides:

The Govern Board of every school district
shall evaluate its eduationl program and
shall mae such revision as it deem necessar.
Any revised educationl program shall conform
to the requireits of this division.

Therefore, pursuat to the Education Code the District ha a clear magerial

responibility to mata the educational program for the pupils. Whle sar

matters of school calenda relate directly to "wages" and ''hou of emloyrt" of

certificated emloyees, others do not. Havig concluded tht the nuier and

schedulin of workdays is negotiable and that the District negotiated duty hours per

day, noth regardi "school calenda" rem whch are "matters relating to .

hous of emloyrnt." Tht whch rem of "school calendar" after negotiatin

the nuner and schedulin of workdays and duty hous per day, however, directly

affects the educationl program. It is thus concludd tht th paricular duties

perforrd duin a workday (teacher preparation, teachin, parent-teacher conerences,

pupil ni dayS precedi pupil vacations, "teachers' workday/visitation (teacher
option) day") are not matters relatin to ''hous of enloymt", are not specifically

enrated as "teri and condition of enloymt", and are therefore not

madatory subjects of negotiation.
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Respondent's Contentions Regarding "Business Necessity" of Calenda Adoption

Havig concli,deJLthat the startin and endig dates of teacher servce are

with the scope of representation pursuat to section 3543.2, it ITt be

determed whether the District failed or refued to meet and negotiate in

good faith with respect to this aspect of "school calenda."

The District vigorously defends its trlateral adoption of a "tentative"

school calendar on May 19, 1977, whch contained the starting and endig

dates of teacher servce, or the grmmds tht it had compelling reasons for

adoption of the calendar (requests for the school schedule from meers of the

conmty, necessity of informg its emloyees of their work schedules and the

District's aw business requirements for scheduling purchse and delivery dates

of supplies).

The defense of "business necessity" to a trlateral action appeas to be

available when the exgencies of the emloyer's business require an imdiate

m:gemnt decision in order to prevent serious ha or disaster to the
1-' 13uusiness.

The facts in the intant matter are that the District unlaterally adopted

its school calenda for the 1977-78 school year on May 19, 1977, tw weeks after

the Association submitted its intial contract proposal for the 1977-78 school

year whch contained a proposal for school calendar.

The evidence futher shows that while the District agreed to and did in

fact negotiate certain elemnts of the school calenda (duty hours and nurer of

duty days per year) the District steadfastly took the position that the

scheduling of workdays (includg the starting and endig dates of teacher servce)

is not an item with the scope of representation pursuat to section 3543.2 and

therefore refued to negotiate said item of the school calenda.

138 :M .ee rris The Developing Labor La 1971, p. 324.
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In NL v. Katz (l962) 369 U. S. 736 (50 LRRH 2177), the United States

Suprem Court held:

. the duty (to bargain collectively) . . . may
be violated without a general failure of subjective
good faith; for there is no occasion to consider the
issue of good faith if a party has refued even to
negotiate in fact about any of the madatory subjects.
A refual to netiate in fact as to any subject vvch
is 'Wtñin(the scope of representationJ and about WhCh
the unon seeks to negotiate, violates (the 111R)
though the emloyer hãs every desire to ream agreemnt
with the 'lon upon an overall collective agreemnt
and earestly and in good faith 6argains to this end.
(50 IJ~ at 2180) (Erfisis addd.)

Thus, vvle it may be that the District negotiated with a desire to reach

agreerænt with the Association upon an overall contract and earestly and in

good faith bargained toward agreem=nt, it nevertheless remins that the District

refued to negotiate the starting and ending dates of teacher servce.

Because the District adopted the school calendar on May 19, 1977, two weeks

after the Association presented its initial proposal and over three nunth

before the openng day for the 1977-78 school year, never attempted to reach

agreemnt on the starting and endig dates of teacher servce throug negotiation

with the Association, and was able, without apparent difficulty, to notify all

certificated staff of the unlaterally determed dates of teacher servce

during the first week of Augt 1977, the District i s I~usiness necessity" defense

canot overcom= the conclusion that it failed to negotiate with the Association

regardig a madatory subject of negotiation in violation of section 3543. 5 (c)

and concortantl y section 3543.5 (b) .

Allegation Regardig Section 3543.5 (a)

The PER itself held in San Dieguto Faculty Association v. San Dieguto

Union High School District EE Decision No. 22 (9/2/77), tht in order to prove

a violation of section 3543.5 (a) the charging part mut show either that th.e

allegedly illegal conduct was caried out with the intent to interfere with
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emloyee rights or that the conduct had the natual and probable consequence

of interferin with the exercise of emloyee rights. Because the District

did ræet and negotiate with the Association regardig the nurer of workdays

and duty hours, and did reach agreemnt with the Association regardig all

matters relating to wages, hours and other ~ tenn and conditions of emloymnt

except for the item relating to school calenda dealt with herein, it is

concluded tht the District's failure to negotiate the starting and ending

dates of teacher servce was not caried out with the intent to interfere with

emloyee rights nor that it had the natual and probable consequence of interfering

with the exrcise of emloyee rights. Accordigly, no violation of section

3543.5(a) is found.

REMEDY

Governt Code section 354L.5(c) provides that the PE shall have the

pover to issue a decision and order in an unfair practice case directing an

offending party to cease and desist from the unfair practice and to take such

affirmtive action as will effectute the policies of the Educationl Emloymnt

Relations Act.

Under the facts of tlìis case, an order to cease and desist from failing

or refuing to rret and negotiate in good faith over the subject matters

detenned within this decision to be madatory subjects of negotiations is

adequate to remdy the unair practice. In addition, an order to post copies

of the order will be required. A posting requiremnt effectuates the policies

of the EE in that it serves to inorm the emloyees of the disposition of

the unair practice chage, and futher, anounces the readiess of the District

to comply with the decision. See NL v. Fmress Pulishig Co. (1941) 312 U.S. 426

(8 ~1 415, 420).

RECOMMENDED ORDER

Upon the foregoing findings of fact, conclusions of law and the entire

record in this case, and pursuat to section 354L.4(c), it is hereby ordered



that the Pleasant Valley School District, its govern board, and other

representatives shall:

A. CEE Ai1D DESIST FROM:

l. Unlaterally taking action on matters within the scope

of representation without meeting and negotiating upon request

with the Pleasant Valley School District Education Association;

2. Failin or refuing to meet and negotiate in good faith

with the Pleasant Valley School District Association upon request

with regard to the starting and endig dates of teac.rier servce.

B. TA TI FOILWIG AFIR1YlATlVE ACTIONS DESIGNED TO
EFCTTE TI POLICIES OF TIlE ACT:

1. Prepare and post copies of ths Order at all of its schools

and work sites for twenty (20) calendar days in conspicuous places,

includig all locations where notices to certificated emloyees are

customarily posted;

2. At the end of the posting period, notify the Los Angeles

Regional Director of the Pulic Emloymnt Relation Board of the

action it has taken to comly with this Order.

It is futher ordered tht the 1.fair practice charge is dismissed with

respect to the allegation that the Pleasant Valley School District violated

section 3543.5 (a) .

Pusuat to Californa Admnistrative Code, tit. 8, section 32305, ths

Proposed Deèision and Order shall become final on July 31, 1978, 1.less a

party files a tirly stateInt of exceptions withn twenty (20) calendar

days followng the date of servce of this Proposed Decision. Any stateit

of exception and supporting brief IIt be served concurently with its filing

upon each party to ths proceedig. Proof of servce shall be filed with the
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PE itself. See CaL. Adm. Code, tit. 8, section 32300 and 32305

(as amded).

Dated: July 7, 1978
L Keth A. Perea

Hear Officer
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