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DECISION

This case is before the Public Employment Relations Board

(hereafter PERB or Board) on exceptions filed by the Oakland

Unified School Distr ict (hereafter District) to the attached

hearing officer proposed decision. The District has excepted

to the hear ing officer's decision that the following unit is
appropriate for meeting and negotiating:

All certified substitute teachers, who are
on the Oa and Unified School District's
current acti ve list who have war ked int current or the pr ior ar. is
uni t includes K-12, adult education, and
ch i ren 's center substi tu tes.

It ues that diem sti tues are not " II r

t i ations Act ( reafter



EERA) , 1 and that no appropriate uni t of substi tutes can be

established.
Thus, the issue before the Board is whether a separate uni t

of substitute teachers is appropriate for meeting and

negotiating. A majority of the Board finds, for different

reasons, that a separate uni t of substitute teachers is not an

appropriate unit under the EERA.

Based on the enti re record in this case, the Board adopts

the procedural history and findings of fact contained in the

attached proposed decision.

DISCUSSION

I believe that the hearing officer was incorrect in finding

a uni t of substitute teachers to be appropriate for meeting and

negotiating. I continue to adhere to my opinion, set forth in

my dissent in Palo Alto Unified School District/Jefferson Union

High School District (l/9/79) PERB Decision No. 84, that the

EERA does not require this Board to extend negotiating rights

to groups whose employment relationship wi th any particular

school distr ict is as attenuated as that of per diem

s stitutes. facts in is case are not sufficient

different e in Palo Al to/Jefferson to ire a

lThe EERA is codified at
statu references

rnment section 3540 etreafter are to t rnment

.2



different analysis; I will not here repeat the arguments I made

in that case.

I add itionally note, however, that in this case, the

al ternati ves of ei ther placing substi tutes in the same uni ts

with regular teachers or placing all substitutes in one

separate unit would result in some substitutes being

represented in two negotiating units in the Oakland District,

since some full-time K-l2 and children's center teachers work

as substi tutes in the aduit education prog ram and some adult

education substitutes are on the K-l2 or children's center

substitute list. For example, under the first alternative unit

structure, a regular K-l2 teacher who moonlighted as a

substitute in the adult education program would potentially be

in two uni ts: a K-l2 unit of regular and substitute teachers

and an adult education unit of regular and substitute

teachers.2 Under the second al ternati ve structure, the same
teacher would also be in two units: a K-l2 unit and a

substi tute uni -t.

In Palo Alto/Jefferson, I stated that because substitutes

often work in more than one district, the majori 's ision

2There is current no uni t of adult education teachers
in the Oakland Distr ic However, the Uni t Teachers
Oakland, AFT, Local 77 I request recogni tion in a uni t ofall certifica hour, non-contrac t ion

s, while Oa ion Association
sted r nition in a unit of a certificated hour

employees not ncluded in the Units A (K-l2) and B (chi ren i s
center) and the substitute unit.
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giving substi tutes full negotiating rights would give them

"several bites at the taxpayers' apple. II This is true in the

present case as well; many substi tutes work in several

distr icts. But in this case, some substi tutes would be in two

uni ts in the same distr ict and would be in a posi tion to get

"tvlO bi tes at the same taxpayers' apple." I believe that this

would be an absurd resul t and should be avoided by recognizing

that substitutes do not have a sufficiently substantial and

continuing relationship with a district to justify extending

negotiating rights to them.

In this case, a new issue is raised as to whether

substitutes and regularly employed teachers for whom they

substi tute can be appropr iately included in the same uni ts. 3

In my opinion, substitutes are not "classroom teachers" within

the meaning of section 3545 (b) (i) .4 (Per al ta Communi ty

3Currently there are two uni ts of certificated employees
in the Oakland Unified School Distr ict: K-l2 and children's
center employees. Requests for recogni tion in a uni t of adul t
education teachers have been filed. See note 2, ante.

4 S ec t i on 3545 (b) (i) s tat e s :

In a cases:

A negotiating unit
teachers shall not
at least includest s

that includes classroom
be appropriate unless it

of the classroom
ic
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College District (ll/l7/78) PERB Decision No. 77, concurring

opinion.) However, even under the major i ty' s theory in
Peralta, I would find that a unit of substitutes and regularly

employed teachers does not meet the cr iter ia in section
3545 (a) .5 I believe that creation of such units would be

totally antithetical to the Leg islature' s command that the

Board consider communi ty of interest in determining uni t

app ropr i a teness.

As I stated in my dissent in Rio Hondo Communi ty College

District (l/25/79) PERB Decision No. 87, relative to community

of interest:
(TJ he purpose of examining communi ty of
interest in making unit determinations is to
g roup together employees wi th mutual
interests in terms and condi tions of
employment so that conflicting interests do
not impede eff ecti ve representation. (P. l8)

5Section 3545 (a) states:

In each case where the appropriateness of
the uni t is an issue, the board sha decide
the question on the basis of the communi ty
of interest between and among the employees
and their es ished practices including,
among other thi s, the extent to which
employees belong to the same employee
organization, and the effect of the size of
the uni t on the efficient eration of t
school distr ict.
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It seems clear to me that substi tutes and regularly

employed teachers have sufficiently disparate interests arising

from their different employment conditions to make effective

representation of both groups in the same unit very difficult.

When two groups have completely different employment

conditions, their negotiating priorities are also likely to

differ significantly. For example, substi tutes, who currently

receive no benefits, may want health insurance, while teachers

may place greater importance on a salary raise. While such

conflicts may arise in any unit, I do not believe that we

should create units in which severe conflicts in priorities are

almost assured.

In add ition, the two groups have at least one diametr ically

opposed interest--salaries. In the event that a teacher is

absent long enough to exhaust his/her sick leave, that teacher

is then paid the difference between a full-time teacher's

salary and the cost of a substi tute for the next 100 days.

Clearly, teachers have a direct interest in keeping the costs

for substitutes as low as possible, while substitutes have an

interest in h her wages fi ts. Such a di rect conflict

cou cause severe divisiveness thin a uni t, thus r i

an exclusi ve resentative i S task of fai r ly representing the
unit t si

I cont i nue to 1 .~ieve ti tutes are not
entitled to negotiating rights under the EERA. However, since
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the majority, in Palo Alto/Jefferson, has granted substitutes

such rights, I believe it is necessary to state that the way to

implement this decision is not to place substitutes and

teachers in the same uni t, a solution which can only fail

"to promote the improvement of personnel management and

employer-employee relations wi thin the public school

system. . .". (Gov. Code sec. 3540.)

/'ymor)7 J. Gon;~s, Æ1embel

The concurring opinion of Chairperson Gluck begins on page 8.
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Harry Gluck, Chairperson, concurring in resu1 t:
I would dismiss the peti tion for a separate uni t of

substitutes with leave to petitioner to file a request for unit

modification under Board rule 33260 et seq. i

In the consoli da ted cases of Palo Alto Uni f ied School

District and Jefferson Union High School District (l/9/79) PERB

Decision No. 84 the Board, by majority vote, established a

separate unit of substitute teachers. That decision was

pr i nc ipally founded on the conclusion that the author ization of

such units was essential to avoid "potential disruption" of

relationships between the Distr ict and the exclusive

representatives of existing units of "regular" teachers. In
Palo Alto, an employee organization other than the petitioner

represented the regular uni t, though in Jefferson, the

peti tioner also represented the regular uni t. In each case,

long-term negotiated agreements were in force in the previous

establ hed units.

The facts here are somewhat different. CTA, the

peti tioner, represents two existing uni ts, one of regular,
full-time teachers (hereafter regu r teachers) and another

children's center teachers. latter unit was esta is

upon a fi ing that regular teachers and chi I S center

lifornia
33260-33266.

nistrative , tit 8, sections
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teachers lacked sufficient community of interest to include

both groups in one unit. See Oakland Unified School District

(3/28/77) EERB Decis ion No. l5. Each of these units is covered

by an ag reement expir ing on June 30, 1980. 2

It is also relevant to note that the PERB order in

Palo Alto/Jefferson was dated January 9, 1979, pr ior to the
effective date of unit modification rules adopted by the

Board.3

In the present case, three separate "categor ies" of

substitute teachers are identified in the record: regular

teacher substitutes, children's center substitutes and adult

education substitutes. Further, there is evidence that

2Notice is taken of PERB' s records which indicate that
the United Teachers of Oakland, AFT (hereafter AFT) has filed a
petition for a unit of "all certificated hourly, noncontracted
adult education teachers", and that CTA has intervened for
employees other than those in the existing units and the
substitutes included in its current petition. No hearing has
yet been held on AFT's petition. The possibility is thus
raised that the Distr ict, should CTA' s present pet i tion be
granted, will eventually be obligated to negotiate substitute
and nonsubstitute teachers' issues, not only in separate units
but with separate employee organizations. Obviously, evidence
as to the impact of such an obligation on operational
efficiency is not before the Board. I do consider the question
as further justification for the conclusion reached and the
order I would recommend.

3These rules have since been modif ied and adopted as
emergency measures effective on 6/14/79. California
Administrative Code, tit 8, sections 33260-33266, ~~~ atfn. l.
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s ubst i tu tes act ually cross ca tegor ical li nes and that some

regular teachers are also employed as substi tutes from time to

time.

The hearing officer, in proposing a unit of all

substitutes, found a sufficient community of interest among the

three categor ies. In view of Oakland Unif ied School Distr ict,

supra, EERB Decision No. l5, two related questions are raised

by that finding: do substitutes assume the

communi ty-of-interest character istics enjoyed by those whom

they replace, or are their interests sufficiently disparate

from those of regular teachers to mandate unit segregation?

The hear ing officer did not consider the question of

community between the various teachers and their substitutes,

since the parties did not pursue that issue. The record

nevertheless contains sufficient evidence to conclude that such

a community of interest does indeed exist. The Distr ict

described the duties and working conditions of substitutes in

considerable deta il. Furthermore, exhibi ts in the record,

especially the substitutes' "handbook" published by the

District, support the conc sion that a community of interest

s exist. facts in is case are ble to t in
Palo Alto/Jefferson where in the Board major i ty reached the

conclusion that substitutes are the EERA.
fi ire, as I fi re, is t s titutes are an

i ral t of instructional function of the District,
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performing the same work and under the same general conditions

as do the teachers they replace. They teach the same courses,

deal with the same students and perform, as ci rcumstances

require, virtually all of the replaced teachers' duties. As

the hearing officer found, "faJ substitute is supposed to

assume the role of the absent regular teacher as completely as

possible." (Proposed decision, p. 7.) The very word

"substitute", defined as "one who takes the place of

another",4 testifies to such community. On a day-to-day

basis, the most significant differences are the availability

and frequency of employment.

The primary question is whether an employee brought in to

fill the vacancy of an absent member of a bargaining unit

should be placed in a different unit. Only extraordinary

circumstances would justify creating a separate unit for those

substi t ute wor kers.

Even though the hearing officer's finding of community

among the various substitutes may be correct, it is not

inconsistent with a finding that a community of interest also

exists between substitutes and the teachers for whom they

substi tute, making that combination a more iate uni t.
A question remains as to whether inclusion of substitutes

in the existing units wou create i
disr tion" the was cancer with in
Palo Alto/Jefferson. There is no evidence here that such would

4Funk and Wagnall' s Standard College Dictionary (1973)

p. 1335.
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be the case. The collective agreements presently in effect

will expire in June 1980. Negotiation of supplementary

agreements covering substitutes would impose no greater burden

on the parties than would negotiating a separate agreement for

them should a comprehensive substitute uni t be established.

Nor, in the future, would a single set of negotiations for

permanent employees in each of the existing units and their

substi tutes present greater potential for disruption or have a
more adverse impact on operational efficiency than would

bifurcated negotiations based on uni t segregation.

In this case the record reflects some crossing of categorical

lines by the substi tutes and regular teachers who also act as

substitutes. Thus, a separate unit of substitutes would lead

to individual regular teachers being placed in two or more

negotiating uni ts and being covered eventually by two or more

agreements. I do not see this possibility as beneficial to the
efficiency of Distr ict operations. 5 While this may still
occur if the substitutes are added to the existing units, there

is in such a possibili ty at least no greater potenti for harm.

For these reasons, I would dismiss the ti tion a

ate substi tute uni t as i iate in 1 t of

Government Code section 3543.5 (a) which specifiesrations as one criteria to consi
in un t te na tions.

12



Board's previous holding in Oakland Unified School District,

supra, EERB Decision No. l5, the evidence of an existing

communi ty of interest among substi tutes and the employees for

whom they fill in, and the absence of evidence indicating that

such a separate uni t is necessary to avoid disruption in

employee relations or to protect the efficiency of District

operations. Dismissal would be with leave to CTA to file

petitions for unit modification to include substitutes in the

appropriate comparable existing units. I would also direct the

general counsel to consolidate the hearings on such petitions,

if filed, with the hearing of AFT's petition, should he find

over lapp i ng iss ues. 6

/1

1~';f"GÏlí:d.' Chairperson

The dissenting opinion of Board Member Moore begins on page 14.

6SB 1122, a proposed amendment to EERA currently under
consideration, would amend section 3545 to prohibit units of
only substi tutes. By noticing this matter, I do not imply that
a proposed amendment to an existing statute may be considered
as evidence of legislative intent. I do note, however, that on
the one hand the conclusion I reach here would conform to
leg islati ve requirements should that amendment pass; on the
other hand, that amendment i s failure would not make this
conclusion inconsistent with current legislative direction.

13



Barbara D. lJIoore, Member, di.ssenting:

I would affirm the hearing officer's decision to establish

a separate unit of substitutes as requested by the petitioner,

Oakland Education Association, CTA/NEA (hereafter OEA or eTA).

In reaching his decision, the hearing officer relied on the

consolidated cases of Palo Alto Unified School District and

Jefferson Union High School District (1/9/79), PERB Decision

No. 84. I do not believe there are sufficient differences
between the facts in that decision and those in the instant

case to warrant a different conclusion.

I agree with the holding in Palo Alto/Jefferson, supra,

that substi tutes are employees under the Educational Employment

Relations Act (hereafter the Act or EERA). 1 In that case,

the Board examined section 3540. 1 (j) of the Act which defines

the term "employee" as follows:

"Public school employee" or "employee" means
any person employed by any public school
employer except persons elected by popular
vote, appointed by the Governor of this
State, management employees, and
confidential employees.

Noting first that substitute are not specifi
excluded from coverage under the section, the Board examined

ional Employment Re ions
Government section 3540, et seq.

re in are to the Government Code.

t is ifi at
section references

-l4-



the role of substitutes and concluded that substitutes "as a

class form an integral, essential component of the

instructional staffing prog ram. " The Board decided that the

"continuing role" and the "important staffing function"

performed by substitutes provided a substantial basis for

finding that the coverage and:representátianal rights of the

EERA were meant to apply to these employees. I ag ree with that

result.
Having determined that substi tutes are employees under the

Act, the next question is the appropriateness of the unit of

substi tutes peti tioned for here in. Were the Board to apply the
policy established in Peralta Community College School District

(ll/l 7/78) PERB Dec:is Lon No. 77, there would be a rebuttable

presumption that substitutes would not be placed in a uni t
separate from other teachers. However, based on the specific

factual circumstances in Palo Alto/Jefferson, the Board

declined to follo\\1 Peralta because it determined that

retroactive application of that decision would disrupt the

parties' existing relationships. In analyzing this case, I

find no reason to speculate whether a possi future uni t
sti tutes and teachers they ace wou e a greater

potential for disruption than the separate uni t of substitutes
as requested here in. 2 Rather, the instant case arose in

2. .. h .. . h .Dismissing t e petition wit. leave to request unit
modification in the future implies that this option was

-15-



substantially the same factual context and warrants the same

analysis as Palo Alto/Jefferson where the factors considered by

the Board were: the existence of negotiating uni ts which
specifically excluded substitutes, the existence of contracts

between the districts and the exclusive representatives, and

the existence of recognition clauses in those contracts that

specifically excluded substitutes.

The same factors are present in the instant case.

Negotiating units which exclude substitutes have been

established in the Oakland Unified School District. (See

Oakland Unified School District, 3/28/77 EERB Decision

No. l5.) Contracts are in existence cover ing employees

designated as uni ts A and B.3 These contracts include

heretofore unavailable to peti tioner. Although the specific
requirements have varied, there have been provisions for unit
changes as early as July 6, 1976. (See California
Administrative Code, tit. 8, section 33260, enacted in July
1976, and amended November 1978, February 1979 and July 1979.)
Without speculating as to how this Board would have treated a
request for unit modification from OEA, I find it persuasive
that OEA did not submi t such a request and as late as July,
1979, in its peti tion for intervention, appears to have
reaffirmed its desire for a separate unit of substitutes.

30EA currently represents Uni t A, which includes all

assroom teachers, teachers on special ass ignments,
counselors, librarians, nurses, psychologists and adult
education teachers under contract. Unit A specifically
exc substi tutes. OEA so resents Uni t B, whi
i children i s center teachers, teacher assistantsassistant rvisors. This unit also ifica exc
substi tutes.

and
s
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recogni tion clauses that specifically exclude substi tutes. The

ag reements expire on June 30, 1980, the same date the contracts

expired in Palo Alto/Jefferson, supra.

In this case, the peti tioner OEA represents the employees

in the units of regular classroom teachers (K-12), aduit

education teachers under contract and regular teachers in the

ch ildren' s centers. The chairperson noted that in the Palo

Al to case an employee org anization other than the peti tioner

represented the employees in the regular teachers uni t. While

the hearing officer in Palo Alto did find that the Substitute

Teachers' Section was an employee organization distinct from

the Palo Alto Educators Association with which it was

affiliated, the organizational identity of the petitioner was

not ci ted as an element in the Board i s rationale for its

disposition of the case. Neither is it central to my analysis

here. It is the ex istence of units under contract that most

aptly foretells disruption, not whether the peti tioner

represents those uni ts.

I join my colleagues in taking official notice of the fact

that r nition of a unit of certifi , non-contrac

1 t school rs was reques by the Uni Teachers of

Oakland, AFT Local 777, on June ll, 1979. OEA intervened on

June 2l, 1979, requesting a unit of certificated hour

employees ifical uding t employees in uni ts A

B outlined above as we as the substi tutes which comprise the

-l7-



unit requested herein. I do not find, however, that the lack

of an established unit of non-contracted adult education

teachers is sufficient cause to reach a result different from

that in Palo Alto/Jefferson, since as to regular classroom

teachers (K-l2), aduit education teachers under contract and

children's center teachers, potential disruption is envisioned

because established, recognized units exclusive of substitutes

are in place and under contract.

Following the Board's precedent in Palo Alto/Jefferson, I

find that the retroactive application of the Peralta

presumption is unwarranted in the instant case. It now remains

to determine if a uni t of substi tutes as peti tioned for is
appropriate in light of the criteria set forth in sec-

tion 3545 (a) of the EERA.4 I am in agreement with the
hearing officer's proposed decision which finds that regular

substitute teachers, children's center substitutes and adult

education substitutes share a community of interest. The

4Government Code section 3545 (a) provides in pertinent
part:

(a) In each case where the app r iateness
of the unit is an issue, the board shall
decide the question on the basis of the
community of interest between and among the

loyees and their ished acticesi ncl i ng , thing s, extent to
such emp s belong to the same

employee organization, and e ect of thesize of the unit on the efficient ation
of the school distr ict.

-l8-



record shows similarities among substitutes with regard to

hir ing procedures, wor king conditions, supervision,

qualifications, duties and responsibilities, and evaluation

procedures.5 The hear ing officer's detailed analysis of
these factors, based on the testimony introduced at the

hearing, provides persuasive support for establishing a

separate unit of substitutes and is incorporated herein. I

rej ect, as did the major i ty in Palo Alto/Jefferson, the

assertion that because of the alleged "casual" nature of the

substi tutes' wor king relationship with the Oakland School

District, the petitioned-for unit should be denied. Consistent

with applicable decisions arising under the National Labor

Relations Act (hereafter the NLRA), I find that, as a class,

substi tutes have a reasonable expection of re-employment based

on the District i s continuing need for the services of

substi tutes. (Trans World Airlines, Inc. (l974) 211 NLRB 733

£86 LRf~ l434J ¡ Wm. J. Keller, Inc. (1972) 198 NLRB ll44 t8l

LRRM 1048).) Moreover, I find that the flexibili ty and

irregularity of the substitutes' service for the district

acter i zes common concerns not shared by ular rs
and rscores communi interest they s e.

5 I note that in

substitutes from the
employees in Oakland
found that these two
were essentially the

both il en's center K-l2
ular full-t certifica

Unified School District, No. 15, the Board
groups of substitutes' worki conditions
same.

-l9-



Chairperson Gluck recognizes these common concerns since he

notes that "the most significant differences" between the

regular teachers and the substitute teachers are their

"ava ilabili ty and frequency of employment." Li kewise, were

Dr. Gonzales to grant substitute teachers coverage under the

EERA, his opinion adv ises that the substi tutes' community of

interest warrants their placement in a separate unit.

Wi th reg ard to the Distr ict' s argument that establishment

of a unit of substitutes would impair the District's efficiency

of operations, I find that the Distr ict seems to obj ect to any

action granting collective negotiating rights to substitutes

rather than offer ing factually supported evidence of

proliferated units. I note with approval the hearing officer's

finding that the comprehensive substitute unit, rather than

three separate uni ts, may well work to further the efficiency

of the Distr ict' s operations.

Finally, I do not find that the formation of the substitute

uni t is impeded by the fact that some full-time teachers may

also act as substi tutes and, as a result, may be members of two

uni ts and eventually may be covered by two negoti

ag reements. Such an ument nores the ic tenet

law which focuses questions concerning appropriateness of uni ts

on the employment ification or ition, and worki

i tions i att thereto, r than on ific
individual employees who occupy those positions. In

-20-



discussing appropr iate bargaining uni ts under the NLRA, Gorman

in Labor Law-Basic Text states:

Several important and sometimes
misunderstood features of this statutory
design should be noted. First, the unit is
compr ised of jobs or job classifications and
not of the particular persons working at
those jobs at any given time. (p. 66)

The result in this case is consistent with this principle and

in accord with cases under the NLRA holding that individual

employees are appropriately included in a bargaining unit even

where they are also employed by another employer. (Henry Lee

Co. (1972) 194 NLRB 1107 (79 LRR 1159); All-Work, Inc. (l971)

193 NLRB 918 (78 L~~ 1401).) To suggest that approving

separate negotiating units which may have individual employees

as common members would generate conflict minimizes the fact

that, even if placed in a single uni t, any ag reement must

address the potentially di vergent interests urged by the

regular and the substitute unit members.

Based on the foregoing, I would affirm the hearing

officer's determination that the uni t of subti tutes requested
by the petitioner is an appropriate unit based on the criteria

in the EERA and consistent wi th PERB precedent.

g

.... ,. ,- T WI'" fl' --,.

By: Barbara D. Moore, Member
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ORDER

RE: OAKLND UNIFIED SCHOOL DISTRICT

CASE NO. SF-R-200X

The Public Employment Relations Board has determined and

ordered that:

1. The petition filed by the Oakland Education Association,

CTA/NEA, in the Oakland Unified School District,

Case No. SF-R-200X, for a separate unit of substitutes

as described below is hereby dismissed.

2. In the above-captioned case, the following unit is not

appropriate for the purpose of meeting and negotiating:

All certified substitute teachers, who are

on the Oakland Unified School District i s

current active list and who have worked in the

current year or the prior year. This unit

includes K-12, adult education, and children r s

center substitutes.

Public Employment Relations Board

b~T ,~

J .() STEPHEN' BARBER
Executive Assistant to the Board

9/25/79
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STATE OF CAL
PUBLIC RELATIONS BOARD

UNIFIED SCHOOL DISTRICT, )

)

)

)

)

)

)

)

)
Employee Organ iza tion. )

)

Employer,

Case No. SF-R-588

REPRESENTATION
DECISIONOAKLAND EDUCATION ASSOCIATION,

CTA/NEA,
Hay 3, 1978

arances: Mi 1 Sor, I Adviser for Oak Unifi
s r ict; Duane Beeson, Attor (B age, Beeson,

Tayer and Kovach), for Oakland Education Association, CTA/NEA

Be e Mi 1 J. Tonsi , Hearing Officer.

PROCEDURAL HISTORY

On r 1, 1977, the Oa k Educat Assoc t ion,
reafter OEA) fi a st r ition wi

Board of t of Oak Unifi 1 Distr ict

reafter Distr t). st t unit:
AJJ
who work

-term. (work or more

rs

Al i

On Oc r 3, 77 , Di tr ict. fi 1

Relations Boar , tionala f PERB), it Pet Boa

Investi t to rmi atenes
of unit r s OEA. A 1 r was uc

on r 30, 77.



ISSUES

The parties st ted the following issues are in

dispute:

1. Whether per diem substi tute teachers are employees

within the meaning of the EERA with a right to tiate with

the public school employer?

2. If so, can or shou an appropr ia te unit es lis ?

3. If an appropr iate unit can shou formed, what
is date it of t unit?

4. If there is an appropr i a te uni t, which rs are
eligib to vote an exclusive r resentati ve?

As to the fourth issue the parties also stipulated that if

a ate unit is app iate, test eJigibili
to vote exc sive resentative II that
s sti tute must on current active list of Distr ict

have actual work a min nine

inni of 76 7 1 r of
e tion.

FINDINGS

District hires diem s stitutes contract
s sti tutes, I 1 ists tare crea annual

are k on a sa
Distr ict r in Dist tis ar.

cate
c ision in

EERB Decis
s sti tutes from
is is
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lists are made of eredentialed te rs

approved employment after an interview.2 According to
Dr. William Weichert, coordinator of certificated personnel for

the Distr ict, the active K-l2 list includes 48l substitutes,

the active Children's Center list includes 83 to 87 substitute

teachers and the active Adult Education Center (AEC) list

incl approximately 280 substitute teachers. Mrs. Georgia

Cu reth, the substitute r clerk, s that the

i ren i s Center list has on te rs and K-l2 list

has tween 400 500 teachers. 3

The District recruits substitutes through placement

offices, t off ices, and recomme tion of teachers

administrators. The 2 active list expands throughout

I year i tion of 40 to 50 persons each week,

of t letion of rox te ly ten pe r sons e

Duri r is list ilt to as

s stitutes. S stitutes are Ie from list
on ir own initiative are ei r t r i

inactive list or removed altogether. If a teacher re

or six assi ts in a row, Distr ict will

s t tute on i ti ve 1 st. cir

record is not c r as
to ire or not to hire s s itutes

s, ult te

can aisize s
It j s not necessary

lists
1 conclus

test
stitute lists
to a conc
se

find
i ties

3



substitute is consider i tent or has al ly bro

District ru s, he or she may be terminated from the list

4that reason. Substitute teachers are automatically

terminated at the end of each year. At the end of the school

year a tter is sent by the District to each substitute

te lling them to submit a new form in order to put on the

list fo ing year. If a substi tute' s cr ial needs to

be renewed, the substitute c rk makes sure they get

to is. titutes wi valid c ntia ask to
put on the next year's list will be put on that list.

Each year approximately one-half of the persons on the 1 t

5the year before return.

An entire ate but ent similar re is
u It ucation s stitutes a

ate 1 ist j s 1 ucat office.
re is no to ifical ict in

s sti tute s 1 1 rticular t
does a consistent ttern. Mrs. ia Cu re
substitute c rk, gave test about amount of time

is
n

s

s
assi

is unc r on exactMrs ia Cu reIf". list f
i 400-500 700
stitutes return
of 200 reli

scri
tween

core gafter ar.

come kII tone
as contai
200-350
consisti
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ical y wor by s sti tutes dur i a year. On an average

, ioa to 200 subst i tute assignments are made. Typically,
250 to 300 calls must be made to fill all the assignments. As

a result of this volume, approximately 200 individual

substitutes each work more than half of the school days during

year. This is based on an active K-l2 list of about 480

s stitutes. Of the remaining 280 substitutes, most of se

i ividuals work twice a week or maybe three times a week if

are avaiJ But this number, o or l50 will work

ss than one-quarter of school days. Accord i to the

uncontrad ted testimony of Mrs. Culbreth, when a substitute

works as few days as th is, it is almost always because that

s sti tute has

ri s durl

s sti tutes I
a s sti tute on

himself or rself unavail var ious

1 ar. Fur rmore, even

ir avail iIi it is i te uncommon

acti ve list to serve r ten
dur i a year.

On r , it is rare a substi tute to work more

than 75 percent of time. nt reason is that

tion section 337.3 ti tutes
7 i

work more

rmane

i tions at t avai

serve 75

ti
year in i

s is consi a

rcent or more

year s of

es Ii i in ll~t ition. For is

5



reason, substi tutes are nera1 not asked to work more than

i5 rcent of the t unless they are favored for employment

as a regular teacher. Approximately three substitutes in the

K-l2 group worked more than is rcent of the school days last

year.

Substitutes are allowed to, and often do, work in other

districts. te 50 percent of subst i tu tes are

also wor king in other d istr icts. Adult education substi tu tes
also have r lar i jobs r i day, and,

consequently, some adult education substi tutes are alre in a

bar ining unit full-time teachers. Adult education

substitutes may also be on regu 2, or children's

center substitute list.

Substi tutes are assi on ei r a te or a

to-day sis. Particular s stitutes are given rticu r
work assi ts r i on r st of c ssroom te r

or inistrator. If a ific s stitute is not

r s , or the s titute is not avai le,
substitute clerk and assistants make the assignment by ma ing
e r ience round r rences for ls,

s, t c si 1 sts
are u for ry e ta stitutes se, for

same assi is
term s st tutes are id more

stitute receives 38.75 r
receives an increase to $4i.50 r

was not lif i to stK -12, 1 t t ion,

6



ary substitutes, s ject matter tence is a relevant

selection criterion, ile elementary substitutes it

usually is not. Substitutes have the right to refuse

assignments, including long term ones. Long term assignments

in rticular are often made by request of the incipal or the

regular teacher. Substitutes mayor may not favor long term

assi s, i on their rsonal circumstances.

A substitute is s to assume the role sent
regu r te r as te as sible. ti tutes car
on p ram that the regular teacher set up
class, following the lesson plan, if there is one. All

substitutes have au ity to give exams and grades. When

a s stitute is in same ition r ten consecutive days,

an evaluation a si te inistrator is ir Forms
s ilar to tone u r ular r evaluat

evaluat if
s stitute's

to an interview to

are fil out. stitutes may

wish Eva tions are

rsonnel f i

discuss

s stitute list.

A eva tion

, eventual , removal from

evaluations to s stitutes

g ven rence

titutes receive no fri

i vacanc s occu

fit t retirement

sick leave,

tem is avai

1

to

term s stitutes Ie for i

i , at

s in curricu

1 meetings,

t.
ibiIities.none of se re
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Records are t substi tute. number of s

work is recorded, and a reco is kept the locations at
which the substitute has worked, and the posit s worked in at

each location. A regu personnel file is maintained. A

record of the

complete

st itute i s credent ial is kept, but not a
nt history. 7 All subst i tutes are paid two

t s a All usual 1 1 tions are from

s ti tute IS k, substitutes can, do, au ize
uctions organ iza tional dues. is is inion of

Dr. lliam Weichert.)

There are occasions where the regular teacher, in effect,

" s for" substitute teacher. In the event that a teacher

a pro illness e sts his or r sick leave,
that r is dif rence tween a ll,.t

r 's salary cost of titute
iiowi ioa working days

In t, r Winton Act' s8 meet con r

i s, Distr ict discus s stitute issues wi

certificated IS counc iJ rea r CEC) . Some of e

organizations on CEC s stitute rs
i matters iscu was

tion of ference given to lifi
s st t tes fi Ii rmanent vacanc ies, st of

te nt history is t r ulate rs.
sect 13080 et

. 96l, sect l, ef tive Ju
., r led, Stats.
l, 1976.

8



whe r teache r s shou tuni to st
rticu substitutes, and whe the workload was to

itably distribu by calling substitutes on a rotation

basis. Substitute issues were included in the memorandum of

ers ing between the Distr ict and the CEC. The present

ia reements wi full-t te rs ba ini
units do not inc any matters direct relati to

s stitutes. Current , substitutes do esent rievances" to

most r iate one of several different
Dr. Wei rt reso s substitute grievances concerni di tes
over the exact number of s a substi tute has work

ints someone else given pre rence though

e inant is tter or h work wi e

Distr t r, ls wi stions as to a

s sti tu not given a ular j in Distr ict

most ints concern work evaluations

site nistrator. Dr. We rt les fifteen to twen

s grievances a ar. Mr. James R. lson, inator of

Staff Relat s , on of Distr t
te ree gr ievances from r ifica

s s ute n t seven years 9 evances wer

b t u r a gr ievance p re was a nce of

nton Act meet can 9ss. Oak

i t alre e units two are un ts f

"grievance
r is
or not.
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certifica employees.lO None of the units include any

substitute employees. Some members of the K-l2 unit also

substitute from time to time. Mr. Wilson anticipates that if a

substi tute unit is certified the following problems will ar ise:

a) The Distr ict will have a problem determining who is

i represented, due to the transiency the work force;
b) P will be created because some unit members will

not "true" s stitutes, in that are r full-t

te rs usi s ti tuti as a source of income;

c) The District will be burdened by having to negotiate

with another unit;
d) District will have to schedule it ional c r ical

t k add it ional records in r to accommoda te

ano r uni t
e) P crea r Distr ict se of

uncertai r of stitutes will work i

f)

g)

re mi more grievances fiJ wi Distr t;
Distr will great d i ff iculties tiati

alth benefits;

h) tary uncertain will on Distr ict

to uncertain concerni ition s titute
unit;

i) tary uncertain wi1 on Distr ict

to stion of s aves s tes.

10 (a) a unitcenter s. K-12 r s, (b) a un i t i ren' s

lO



DISCUSSION AND IONS OF LAW

l. Per diem substitute teachers are employees within the
meaning of the EERA with a right to negotiate with the public
school employer

The District argues that per diem substitutes are not

"employees" within the meaning of Government Code section

3540. 1 (j), because they have no wr itten contracts, 11

se they are not employed in "positionsll within meaning

of that term as it is used in Education Code. hear ing

officer s not ree finds instead t r d

s stitute teachers are employees within the meani of the

EERA and therefore have a right to negotiate with the public

school employer.

Government Code section 3540. 1 (j) def ines "employee" thusly:

"Public school employee" or
person employed by
r e rsons e

vote, rsons
is state,confi tial

"employee" means
lic school

r
Governor of

r d s stitute

r of common

se s stitutes r rm

lic 1 ;

are formal

eva after s of service; a rsonnel fi is
one Fur rmore, r i

6

11



system is avaiJ to them. In past, stitutes
brought grievances under a procedure adopted under the Winton

Act; they presently make complaints to Dr. William Weichert,

coordinator of certificated personnel in the District.

In light of se ind ic ia of employment, to exc per
diem substitutes from coverage the EERA wou ld ire
some basis in language or intent of l2t statute.

language statute, r, i icates no such intent.

Section 3540.l(j), contains icit exclus from

statutory definit of "employee", but r diem subst itu tes"
is not among them. It must be presumed in the absence other
in tion Leg islature inte to exclude on those
ca ies ifical ment

t 3540.l(j), not its terms ire a written
case-law interpretat of term " "

tion not re into EERA.

s of two acts are ite dif rent their

contract,
as u in

l2To tecover r excl
reof, and confi ial. In PittsUnif 6) EERB Dec is on 3
Board refu noon dutv supervisors fromssifi s unit even secti 45103

( r sec. l3581) exc s noon rvisor from
classifi service. In Unifi 1 District
(3 7 7) EERB Decision No. l3. P. 20. a concurrinq opin
sta EERA II i icates an intent to iatinq

avail II For is reason exclusi offrom a r i n t s was viIn excl ial s Boa s
ir r II sma nuc s ividuals. "
s Unif 1 Distr t (1 EERB Decis

p. 2.

l2



respective de f in it ions of "employee" diverge in other areas.

For example, section 3540. 1 (j) spec i f ically excludes

confidential employees, a class of persons who are

unquestionably "employees" within the meaning of that term as

used in the Education Code. 13

In other states using similarly broad definitions of

"employee" in their public sector employee bargaining laws, the

major i ty in wh ich applicable precedent has been found hold that

per diem substi tutes are "employees." Eugene Subst itute

Teachers Organization v. Eugene School Distr ict 4-J (Oregon

1976) 1 PECBR 716, aff'd, sub nom Eugene School District No. 4-J

v. Eugene Education Association (Oregon Ct. App. 1977) 572 P.2d

l3In any event a reading of Education Code section 44917
which states:

Except as provided in Sections 44888 and
44920, governing boards of school districts
shall classify as substi tute employees those
persons employed in positions requiring
certification qualifications, to fill
positions of regularly employed persons
absen t from serv ice. r emphas i s added J

shows that that section arguably includes per diem substitutes as
"employees". The District's other argument, that a person must
have a IIposition" to employed is not persuasive, but if it
otherwise were, section 44917 refers to substitutes as being
"employed in positions". But, as mentioned above, the Education
Code use of t6e word "employee" is not ultimately determinative of
the issue under consideration - negotiation rights under the EERA,
since a person might well be considered an employee for one
purpose but not for another.

l3



650; Philadelphia School District (Pa. 1975) 5 PPER 113; Milwaukee

Board of School Directors (Wisc. 1969), Decision No. 8901;

Reese Public School District (Mich. 1969) 1969 MERe Lab.

Ope 253. Cf. Roncocas Valley Regional High School (N.J. 1976) 2

NJPER 68 (evening teachers are "employees"). In New York,

however, per diem substitutes were held not to be "employees."

Bernard T. King, Esq. (N.Y. 1973) 6 PERB 3132. The King case

can be d i stingu ished from the present one. There, over 40

percent of the per diem subst i tu tes, wor ked less than ten days
during the year ,and 70 percent worked less than one quarter of

the school days. Also, the New York Board has established a

minimum 60 percent return rate for seasonal employees to be

included in a unit, Matter of State of New York (J972) 5 PERB

3040, a seemingly arbitrary criterion with doubtful relevancy.

Under the National Labor Relations Act (hereafter
NLRA) ,14 "casual" employees who lack a sufficient interest

in cond i tions of employment may be excluded from the bargaining

unit of regular employees. Merkel & Sons (1977) 232 NLRB 12

(97 LRRM 1081). But this exclusion is not based on a finding

that these individuals are not "employees", but rather on a

finding that they lack an adequate communi of interest wi th

the other employees.

Having found that per diem substitutes are employees within

the meaning of section 3540.l(j), it llows necessar ily at

l4It is well established that the Board will rely on NLRB
precedent where it is applicable. Firefighters v~ City of
Vallejo (1974) J2 CaL.3d 608 rll6 CaL.Rptr. 507, 526 P.2d 971J.

14



se employees must the same right to iate as all
thatr public school employees under section 3543, assumi

an appropriate unit can be identified.
2. An appropriate unit can and should be established

The District first argues that the lack of "continui

rela tionsh ip" tween ind i vidual substitutes the Distr t

is a r to forming a per diem substitute unit. The District

points to
fine

rnment Code section 3540. 1 (h) and (d), ich

ti negotiat ing II " izat " in

such a way as to manifest a islative intent that on

employees who have a regular and continuing employment relation

shou be a to form or join a negotiating unit. The

Distr t n a ues

wi

t a unit

criteria
per diem substi tutes would

not in Government sect
3545 (a) , main to a lack of communi

r diem s ti tu tes resul ti

stituti
from

ir

of interest

dif rent reasons

k of contact wiy

e r, a se the on eff ient

operation of the Distr t t is unit would create.

conte t some i ivi 1

a casual nt his s

uni t. OEA also conte s t
not

r diem s

t
ti tutes

a

have



a communi of interest Ives, t the

i tional burdens caused to the Distr ict by es lis nt
of this unit would be only those burdens necessarily incident

to any negotiating relationship and therefore not the sort of

burdens on the efficient operation of the District contemplated

by Government Code section 3545 (a). Section 3545 (a), argues

the OEA, resses itself on to quest of whether

particular employees shou be put in a separate unit or

included in a r un it, not to whe r rticular es

s al to negotiate at a

cho pre re is whether to fi a unit of r

diem subst i tu tes to be appropr i ate, or whether to find no
app ria te uni t r in ef t to exc these

s from all rights the EERA. Boa

alre that per àiem substitute rs in Oak

cannot iate inc in uni t of r

c ssroom te rs.15 Hav i al t r

diem s stitutes are " s" wi th meani of

Government section 3540.l(j), intent of EERA will

st ser at ti to fi an iate unit

i 1

ri ts 9

16

is is t to alls

t easons

unit is i iate due to c rcumstances at wou

i
No. 1 .

1

Distr ict 7 EERB Decis

rnment sect 3543 et
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cause the unit to colli with the directives of section

3545 (a), this policy-based reasoning shou prevail.
Government Code section 3545 (a) requires that:

(a) In each case where the appropriateness
of the uni t is an issue, the board shall
decide the question on the basis of the
community of interest between and among the
employees and ir established practices
includ ing, among other th ings, the extent to
which such employees belong to the same
employee izat, and the effect of the
size the unit on the efficient operationof the 1 distr ict.

a) Established practices

There has been no PERB decision in which the facts have

trated ior negotiating actices sufficient to form

basis for a decision. ior negotiat pract ices in th is
case were uni teral nature refore are given litt

wei t.
b Communi terest

facts a communi of interest r diem

s stitutes in are a s ect to same hiri

p res, ''lor ki i tions

same or s ilar lifications,
rvision, must meet

same s duties, are

same fits,
same eva t

same

same il amounts,

lack of are s ect to

ure, same grievance

p re at of e t t
may d if rent reasons r s at

have no contact wi one anot r not,
inst s ities, disturb is conclus



Among the K-12 substitutes, re is litt st

regarding their community of interest. -term

short-term substitutes have some different duties, but the

similarities in their employment situation override this

difference. As for the adult education and children's center

substitutes, the parties offered little 1 in tion

ard ing community of interest. In the test

as to differences, hearing officer assumes that the

evi presen general about s ti tutes i worki
cond i tions applies equally to the t education and
children's center substitutes. There is testimony that the

t ation substitute list is at a dif rent

t by someone r the c rk who keeps the K-l2 and
i ren is center lists. Pre ly, calls these

stitutes are at a dif rent t of is is

on difference r
tion stitutes

to in r

r s

between

ti tutes
t
ring

officer fi
of interest

it to

rwise

insufficient to overcome

to exist.

communi

i ren i S center s

k t same t
titute list on

2 is,
r is

as t er s 1 tt
r information reqa inq

in record. In Oak

i ren1s center s stitutes

1 Distr t 7)
EERB Dec

ter
certifica

on No. 15. Boa xcl inq

uni t of requ

i ren i s

2 s stitutes from ful -t
s. se two q

itions are essentialsubst s workinq same.



Off ic ial not ice is taken of f indinq re t al

determinative considered in light of
interest otherwise to exist
that separate lists are is not.

rate lists are for pr ry

there are some differences in pay structure between K-l2 and

ch ildren 's center employees. these d if rences were not

communi of
(Id., atp. 9.) t

itself. siqnificant.

ry teachers

wi in K-l2 qroup. as well.
s. it is that se ree qroups have a suff ient

community of interest to be included in the same unit.

The major issue to be resolved re is whether per diem

s st i tu tes have a suff ic ient onqoinq interest in i r

t to warrant their being in a negotiatinq unit at

all. In is the Distr t arques

an interest.
per diem

t are "casuals sti tutes not

s. "

is term

NLRB in unit

sual

termi na tions.

s" is a term of art

NLRB exc s s

are too "casual" from rtic in bargaini units.
extensive NLRB nt on is issue ma is "casua ss"
ana is a use 1 re rence int termination s

issue.

ki it
s

terminat NLRB s i ntifi a

ss nt re ion i too "casual to



justify inclusion in a negotiati uni t. These !!casual

employees!! are often seasonal or temporary workers who do not

have a reasonable expectat of re-employment. l8 Aside from

the employee's expectation of re-employment, the NLRB has

relied upon regularity of work and length of service in

dete ning whether an employee is !!casuai".19 This

determination is on a case by case basis.
The menti rules are most commonly appli in

situations re a unit is that will inc arg
IIcasual!! seasonal or temporary employees in a unit of regular

full-time or part-time employees. At issue along wi th the

1977) 232 NLRB 12 (97 LRRM l08l) ';
( 68 169 NIiRB 186 (67 LRRM 1142 J ';

El Dor Co. (l965) 54 NLRB

(91
( 87 LRRM 149 6 J ';
LRRM l575J.

1

1434) ';

20

(J 976) 222 NLRB 588
(l974) 215 NLRB 1
3) 20 2 NLRB 5 3 8 r 8 2

74) 2ll NLRB 733 (86 LRRM
a,

r re a
ary wor rs.

, seasonal

20



See i S Inc., ~upra, 202 NLRB 538, that on those

saleswomen who had worked 350 hours and in more than the peak

sales periods would be included in the unit,2l and the ruling

in G. C. Murphy, Co. (l968) l7l NLRB 45 (68 LRRM ll08)

excluding a part-time employee who worked only intermittent

when regular employees were absent or ill.

However, those cases in wh a unit is sought which is

entirely tempor or seasonal workers, as is the

unit t re, sent a d if rent In se cases

the irregularity of employment and variation in time worked is

less important because it need not be measured against the

\'iorki i tions regular full-time employees. In such

cases, standard i by the NLRB seems to r ire ss

r lar i of nt.
A recent NLRB unit termination case, Berlitz of

s (l977) 23l NLRB 1 (96 LRRM l644), factual

2 k sa s
re

r s annual
seasonal

s.

2l



d not work more six months because Jack of
demand, then that teacher remained on the active list. The

NLRB Regional Director decided that the appropriate unit

included all teachers who had taught in the last six months and

who had not quit voluntarily, been dismissed for cause, or

e ressed their unavailability to teach. The NLRB reversed

this determination, finding that it was too limiting because it

excl some employees who a reasonab e tation of

re t. Some rs taught s
there was not much demand had not t in last six months

but could reasonably expect to be called in the future when a

the ir uage eventual occur red. Board ld
correct unit incl all those rs who had

last year. s, at on more than one occasion wi thin

te

ar cou

little as two

unit

r t
wou

eligib to vote in the r sentation e

NLRB s exhibi a similar
st tation of ture

nations fi i

tion.
sis on

t in unit

In is i
tion

ise of re

actical

s

s are hi

is termina

some i ivi

a rticular
t

i

nt.
may on

i

r

t As a practical mat r i

factor work a rea
s

tation ofr

i

e

on ture uctions. Because of is NLRB
(197 3 ) 207 NLRB 10 2 r 8 4in Amer ican Zoet
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LRRM 149l), gave voting eligibili within a g of film

ed i tor ial workers to all such workers who had been employed on

at least two productions during the

for one day on each production. 22

ior year, even if only

The reasoning of these dec isions, if applied to the present

case, s to the conclusion that a uni t r diem

substitutes can indeed As a actical matter, these

substi tutes have a reasonable e tat of re-employment.

District a pred stable for serv ices

of substitutes. Once on the substitute list, substitutes

can assured of being called often. The substitute c rk IS
test es li s that substitutes who work less than one

quarter the s

sti tute s

must have made s to some

t it is hi unusual a

ss than ten duri r. A

r satis tori is an

next year is list. sly,
unit of r diem ti tutes in is

ree unavail

s stitute to work

inv i tation to si
iv ls

District will an expectation of future employment,

is tat wi lar i of ir
nt amount of t wor far e

sta ir NLRB it avor le unit
ete nations in Berlitz s a, 23l NLRB 1l6, Amer ican

Zoet s a, 207 NLRB 02 j t

concl t a r diem s s itutes in s

22
1037).

~nc. (1972) 200 NLRB LOL3 (82 LRRM
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unit have a sufficient communi of interest and t
formation of an appropriate unit of r diem substitutes is not

prevented by any "casualness" of employment.

(c) Effect of the size of the unit on the efficient operation
of the school d istr ict

The ring officer finds that the size of the proposed
unit we work to the advantage of the District with

re t to efficiency of rations in that it inc saIl
Distr ict IS diem s . t 23ti utes. Distr ict s

ections to unit in terms its eff i of ration,
as outlined in the Findings of Fact, supra. But, there is

nothing in the record substantial enough to support a finding

t efficiency operations will significant impaired.

in other unit

Final , the t that some persons on the s stitute list

are also on substitute lists in r distr ts, or are

rs of r unit wi in same d istr ict s not

a unit re. NLRA, s

been incl in units even though they also
work 24 is not tor rs. re no reason
same re. Some conflict crea i ivi ls
also to cert f uni 5 t isr ca

2 alte native
District's diss titutes i to

ren's center s
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u
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4 NLRB LL07 (79 LRRM
3 NLRB 9 (78 LRRM l40lJ.
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is not of a nature that would tend to destroy the communi ty of

interest within a substitute unit.
In the light of the above analysis, it is found that an

appropriate uni t of per diem substi tutes can and should be

established. It should be noted in this regard that among

other states with similar public employment statutes, of those

who have considered this same issue, many have found that per

diem substi tute uni ts are appropr i ate. 26

3. The uni t should be composed of all substi tutes on the

current active 1 ist who have worked in the cur rent year or the

pr ior year.

Using the reasoning of~Berlitz, supra, 23L NLRB 116, and

American Zoetrope Productions, Inc., supra, 207 NLRB 102, that

all those employees wi th a reasonable expectation of employment

should be included in the un it, the hear ing off icer concludes

that all those persons on the Distr ict' s current active list

who taught last year or this year should be within the unit.

By "on the active list" is meant all those substitutes who have

not made themselves completely unavailable for an indefinite

per iod of time. Included in the uni t are those substi tutes who

. have partially limi ted the ir ava ilab il i ty (e. g ., as to schools

26Eugene Substitute Teachers Organization v. Eugene

School District 4-J (Oregon 1976) 1 PECBR 716 aff'd. sub nom
Eugene School District No. 4-J v. Eugene Education Association
(Oregon Ct. App. 1977) 572 P.2d 650; Philadelphia School
District (Pa. 1975) 5 PPER 113; Milwaukee Board of School
Directors (Wisc. 1969) Decis ion No. 8901; Reese Public School
District (Mich. 1969) 1969 MERC Lab. Op. 253.

25



at whi they are willing to teach), or who

themse unavailable for a determinate r i od ( e . g ., a wee k ,

a month, Fridays). Not included in the unit are those
substitutes who have made themselves unavailable until further

not ice, or who been lared to be "inactive" by the

Distr ict because they have refused too many work calls. Also

not incl are substi tutes who have been from the
list by the District for cause.

Once a substi tute is on Distr t' s "active" list t
substitute has every expectation of bei cal to work, and

is assured of being invi to re-apply for placement on the

list the owing years if he or she has r

satis tori and has te c ntials. For this

reason, whe r often a s stitute has wor

Distr ict in st s no r i on inclusion in unit.
It s at in a recent ision Court of

of affi terminat t state's

Relations a unit of per diem s stitutes

was iate, lineation r

of 27 t t re was no

ace to draw a line tween ass it te has

wor one r one s wor

a reasonab e tation re

r state s no e rsuasive ana is in

2
tionv.
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the ir uni t t . t' 28ermina ions.

NLRB also has llowed a practice of including all

temporary and seasonal workers in a uni t those workers,

without drawing a line based on the number of days served in

prev ious years, at least when there is some other bas is a

conclus ion that the employees have a reasonable expectat ion of

re t. 29 In light of the above analysis, it is found

that the unit should include all active substitutes who have

wor at t in the current or pr ior year, wi thout rd

to amount of t wor

The ties have stipulated as to the eligibility of unit
rs to vote in representation e tion this

st lation is r diem substitutes who are on

District's current active list who worked a min

nine d tween inn of 1976-l 7 r

date e tion are el to vote.

tit is h unlike t s titutes on

active list will serve ss ten days in a given year.

refore, th is 1 i tat is rea in at it excl s

rsons wi t an i interest in s stitute
t

See reg
1l3, ( r diem s

s, were excl
Directors s
on
el

29Berli tz

American
, 23l NLRB
a, 207 NLRB

33 J
(l960) 12

6 ;
l02 ;
truc
NLRB
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p Order

It is the Proposed at fol unit is
appropr ia te for meet i and negotiating, provided an employee

organization becomes the exclusive representative:

AlJ cert i f icated subst i tute teachers, who
are on the Oakland Unified School District's
current active list and who have worked in
the cur rent year or the ior year. Th is
unit includes K-l2, adult education,
ch ildren 's center subs t i tu tes.

rs of unit are eligi to vote in an e tion for

exclusive resentative if they have work a min nine

(9) days tween the beginni of the 1976-l977 1 year

the date of the e tion.
rties have twen (20) calendar lowing the

date service this P Decision in whi to fi
e ions in accor wi section 32300 of Board i S

r r lations.
If no files t e ions, is P Dec is ion

VJ i ii become f i on 26 1978 a Notice

Dec is ion wi II issue from Boa
Wi in ten ( wor after Distr ict ts

Notice Decision, 11 strate to 1

Dir tor at st ir rcent s t i
uni t. 1 Director uct an election at

ri if 1 fies 110t

s

Voluntary r it ires i in all cases

Government sect 3544 3544.l.
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The date used to establish the number of employees in the

above unit will be the date of this decision unless another

date is deemed appropriate by the Regional Director and noticed

to the parties. In the event another date is selected, the

Regional Director may extend the time for the OEA to

dernonstra te at least th i rty (30) percent support in the un it.

Dated: May 3, 1978

__-------....---~-i-.------""--:~~--//' (///
, MICHAE~ Ji TO~SINSV/

Hear ing Of f ic~r
,//

i
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