STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT - RELATI ONS BOARD

FRANKLI N- McKI NLEY SCHOCL DI STRI CT

Enpl oyer, Case No. SF-R-604 A & B

and PERB Deci si on No. 108

SAN FRANCI SCO BAY AREA CERTI FI CATED
EDUCATCRS AND PROFESS| ONAL
ASSOCI ATES, TEAMSTERS LOCAL #856, Cctober 26, 1979

Enpl oyee Organi zati on.

Appearances: Frank E. Mayo (Atwood and Hurst) Attorney for the
‘Frankl 1 n-McKinley School District; M ke MLaughlin and WI m Rader,
Attorneys for San Francisco Bay Area Certified Educators and

Prof essi onal Associ ates, Teansters #856.

Bef ore @ uck, Chairperson; CGonzal es and Moore, Menbers.

ORDER

_The Franklin-MKinley School District excepts to the proposed
deci sion of the hearing officer in the above-captioned case. The

District excepts to the finding of the hearing officer that the
busi ness office supervisor is not a confidential enployee within
t he neani ng of the Educational Enploynent Relations Act and that
she should be included in a unit of classified enployees. The
District also excepts to the hearing officer's finding that the
director of instruction is not a managerial enployee and that he
should be included in a unit of certificated enpl oyees.

After considering the record as a whole and the attached
proposed decision in light of the exceptions filed, the proposed
order of the hearing officer is hereby adopted as the ORDER of
the Board itself.

PER CURI AM



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

FRANKLI N- McKI NLEY SCHOCL
DI STRI CT,

Enpl oyer,

and Representati on Case
No. SF-R-604 A & B
SAN FRANCI SCO BAY AREA CERTI FI CATED
EDUCATORS AND PROFESSI ONAL ASSOCI ATES, PROPOSED DECI SI ON
TEAMSTERS # 856,
(3/22/79)

Enpl oyee Organi zati on

Appearances; Frank E. Mayo (Atwood and Hurst) Attorney for the
Frankl i n- McKi nl ey School District; Mke MLaughlin and WI ma Rader,
Attorneys for San Francisco Bay Area Certified Educators and

Prof essi onal Associ ates, Teansters #856.

Before Fred D Orazio, Hearing O ficer.

PROCEDURAL HI STORY

On February 28, 1978, the San Francisco Bay Area Certificated
Educators and Professional Associ ates, Teansters Local 856
(hereafter Local 856 or Teansters or enployee organi zation)
requested recognition as the exclusive representative of the
certificated supervisory enployees in the Franklin-MKinley School
District (hereafter District). On March 7, 1978, Local 856
requested recognition as the exclusive representative of the
classified supervisory enployees in the District. Both reque'sfs wer e
denied by the District. '

The cases were consolidated and a formal hearing was conducted

on June 19, July 13, and July 14, 1978 by the Public Enpl oynent



Rel ati ons Board (hereafter PERB). At the hearing Local 856 anended
its requests so that the requested units are as follows:

Cl assi fied Supervisory Enpl oyees;

manager of mmintenance and operations
busi ness office supervisor

food service supervisor

custodi al supervi sor

transportation supervisor

Certificated Supervisory Enpl oyees;

adm ni strative assistant
director of instruction
director of special services
coordi nator of bilingual and cross-cultural education
principal s :
vice principals
Wth respect to the classified unit, the District contends the
manager of mai ntenance and operations is both managerial and
confidential. The District also contends that the business office
supervisor is a confidential enployee. Therefore, these two
positions should be excluded fromthe unit. Finally, the D strict
argues that the requested classified unit is inappropriate because
of its size.
Regarding the certificated unit, the D strict contends the
adm ni strative assistant, the director of instruction, the director
of special services and the coordinator of bilingual and
cross-cul tural education are managenent enployees. |t further
contends that principals are confidential enployees. Therefore,
they all should be excluded from the unit.

The parties stipulated that the follow ng positions are

managerial and are therefore excluded from any supervisory unit:



superi ntendent, assistant superintendent, business rranager.11

The parties further stipulated that vice principals were
properly included in a supervisory unit of certificated enpl oyees,
and the custodial supervisor, the food service supervisor, and the
transportation supervisor were properly included in the classified
supervisory unit.

| SSUES

1. The classified unit:

A.  \Whet her the nmanager of nmaintenance and operations is a
managenent or confidential enpl oyee.

B. whether the business office nmanager is a confidential
enpl oyee.

2. The certificated unit:

A.  Wiether any of the follow ng are nmanagenent enpl oyees:
adm ni strative assistant, director of instruction, director of
speci al services, coordinator:.of bilingual and cross cultural
education, and principals..

B. Wet her pr[ncipals are confidential enpl oyees.

3. Wiether a single unit conposed of both classified and
certificated enployees is an appropriate unit under the Educati onal
Enpl oynent Rel ati ons Act (hereafter the Act or EERA). If so, is
such a unit appropriate in the present case.

DI SCUSSI ON

The District has developed two groups of adm nistrative

Testinony indicated that enployees filling these positions
are also confidential enployees, since they play a significant part
in the District's negotiations wth non-supervisory enpl oyees.



personnel which neet regularly and consider a variety of subject
matter areas wthin the District.

The "Adm nistrative Staff" is made up of site adm nistrators and
principals, vice-principals, cafeteria nmanagers, transportation
supervisors, and all the certificated staff who are not teachers.
The Admi nistrative Staff nmeets once a nonth.

The "Managenent Tean! (hereafter Team) is a smaller collection
of adm nistrative personnel which neets twice a nonth. Except for
t he business manager, all nenbers of the Managenent Teamwork in the
District conplex.

The manager of maintenance and operations, the admnistrative
assistant, the director of instruction, the director of special
services, and the coordinator of bilingual and cross cultural
education regularly attend Managenent Team neeti ngs. Princi pal s
sonetinmes attend Teamneetings. |In large neasure, the District's
contention that these positions are nmanagerial rests on the role
they play on the Team The follow ng represents a general

description of the operation of the Team

The Managenent Team functions informally. The Teamlis input into
District policy can be triggered in a variety of ways. Sonetines
the board will ask the Team for a review of existing policy.
Sonetinmes the superintendent or the assistant superintendent wll
ask the Teamto consider a new policy. It is also possible for Team
menbers or other adm nistrative personnel in the District to suggest
that a policy is needed in a certain area. Teamnenbers therefore
have the opportunity for input into District policy.

Team menbers sonetines receive proposed policy in witing prior

to the actual neeting so that they have the chance to review it and



prepare comrents for the neeting. Sonetines no witten proposal is
given to them and the policy is sinply discussed at the neeting.

The Team usual ly operates on a consensus basis. After itens are
presented and discussed, they are forwarded to the board as part of
the board's agenda if a consensus is reached. However, this
process is not always followed and an item can be forwarded to the
board as part of its agenda even when no consensus is reached.
Additionally, policy itens may be presented to the board independent
of Team partici pation.

Sonetines a policy matter is discussed by the Team for the sole
pur pose of determ ning whether the Team nenbers could live with it,
as opposed to discussing it for the purpose of soliciting input into
the policy. Anost all itens which go to the board do so via the
superintendent. The superintendent has the authority to block any

policy itemfrom being sent to the board.

O her groups have a simlar opporpunity to offer input into
District policy. Admnistrators participate in the Admnistrative
Staff neetings in a manner not unlike that described for the nmenbers
of the Managenent Team

Addi tional ly, enployee organi zations, particularly the
Frankl i n- McKi nl ey Education Associ ation (hereafter FMEA) and the
California School Enployees Association (hereafter CSEA), are given
the opportunity to submt input regarding District policy. These
organi zations receive a copy of the District's proposed policy and
are given 10 days to comment before the policy is sent to the
Board. Their comments are sonetines nmeshed with those of the

Managenent Team so that the proposed policy and the attached



comments or recomendations which finally get to the board reflect
the positions of both. Mnagenent Team input is given no nore
wei ght than the input of these other groups.

In addition to the Team enployee organi zations and the
adm nistrative staff, comunity groups and even individuals in the
District may reconmend that a certain policy be developed in a given
area. Thus, input into the fornmulation of District policy cones

froma variety of sources.

In the final analysis, the board retains policy making
authority. The board and the superintendent use the team as a
consulting or advisory conmttee, wth the superintendent serving as
the conduit through which the Teami s input or recommendations nmay or
may not pass to the board.

G ven the function of the Team nenbership thereon, standing
al one, is not sufficient to qualify any position at issue as
managerial. The Teamrole of each enpl oyee whose position is at
issue herein will be specifically discussed bel ow. A

The Manageri al Enpl oyees |ssues

Gover nment Code section 3540.1(g) defines a nmanagenent enpl oyee

as foll ows:

(g) ' Managenent enpl oyee' neans any
enpl oyee in a position having significant
responsibilities for fornulating district
policies or admnistering district prograns.
Managenent positions shall be designated by the
public school enployer subject to review by the
Educati onal Enpl oynent Rel ations Board.

Each position at issue will be considered in view of the
criteria set forth in this section and applicable PERB and Nati onal

Labor Rel ations Board (hereafter NLRB) precedent.



1. The dassified Unit

Manager of Maintenance and Operations

The manager of maintenance and operations (hereafter MMO) is
responsi ble for the custodial operation, the nmaintenance and grounds
operation, the transportation departnent and the warehousing
operation. At the time of the hearing, M. Anthony Mazzotti was the
MV,

The MMD prepares a general budget for the areas under his
responsibility. It is then given to the business manager who
fashions a proposal to be presented to the superintendent or the
board of education. There are budget hearings conducted and the
board adopts a final budget which the MMO is conpelled to accept.

As a nenber of the Managenent Team M. Mazzotti attends and
participates in its regular neetings. He testified that he does not
effectively recommend or develop policy, and in fact could not
recall recommending any specific policy. Sone areas in which M.

Mazzotti played a role, and the extent of that role, are as follows.

The Transportati on Handbook; Thi s docunent outlines the

responsibilities of school bus drivers and students when on school
buses. Prior to the devel opnent of the handbook, there existed a

| oose, outdated collection of District policies . The District, the
bus drivers and the California School Enpl oyees Association, the
enpl oyee organi zation which represents the bus drivers, requested
neM/guideiines be developed in this area. A commttee was formed of

bus drivers, the supervisor of transportation and the clerk-typist,



who works in that department, for the purpose of devel oping a set of
gui del i nes which would be acceptable to the enployees and the
District. The commttee did so, and M. Mzzotti reviewed the rough
draft. After editing, the draft was brought to the attention of the
superintendent and then to the board, which adopted it after making
changes and clarifications during three separate neetings.

M. Mazzotti participated in the presentation of the handbook to the

boar d.

The relationship with outside contractors; M. Mizzotti is directed

by the superintendent or the business manager in his dealings wth
outside contractors or architects. The outside firnms submt their
bids directly to the board in accordance with the Education Code.

M. Mzzotti has no authority to reject or accept a bid on behalf of
the District. Hs relationship with these outsiders extends to
providing them access to District buildings when it becones
necessary for themto visit a site where they may be working. Also,
the board may have him check out the reliability of a particular
contractor or architect in the comunity before making a decision on

whether to hire that particular individual or conpany.

The gas |line at MKinley School: M. Mzzotti gathered information

in regard to the concern for a gas line at MKinley School. The
board had requested the information fromthe superintendent who, in
turn, asked M. Mazzotti to get it. Mazzotti relayed the
information to the superintendent, who then presented it to the

boar d.



The wal ki ng di stance policy; The District had a policy under which

it would provide transportation to students when they lived a
certain distance from school. The board requested that the policy
be revised and the superintendent passed the assignnent on to

M. Mazzotti. He worked with the business manager and the

adm ni strative assistant, and they devel oped a policy which would
nmeet the needs of the District and the equipnent it had. The
proposed policy was then presented to the Managenent Team for

di scussion, and ultimately to the board via the superintendent. The
board adopted the policy after making sonme changes.

M. Mazzotti's role in fornmulating the Transportati on Handbook,
his dealings with outside contractors on behalf of the District, his
role in regard to the gas line at MKinley School and his
participation in devel oping the wal ki ng distancé policy do not
support the District's contention that he possesses significant
responsibility for the formulation of District policy.

A draft of the transportation handbook was devel oped by a
comm ttee under Mazzotti. After it was edited by the adm nistrative
assistant, it was presented to the board through the
superintendent. The board considered it at three separate neetings
whi ch Mazzotti attended and adopted it with sonme clarifications and
m nor nodifications. Mzzotti's role in the fornulation of the
handbook is not significant since it had to be approved by at | east
two | evels of managenment, the superintendent and the board, before

it becane final. Lonpoc Unified School District (3/17/77) EERB

Decision No. 13. This rationale is equally applicable to Mazzotti's



role in the developnent of the District's wal king di stance policy.

Addi tional ly, the handbook and wal ki ng di stance projects were
not conceived or devel oped solely by Mazzotti. These projects
represented work assignnments wthin his particular area of
responsibility and were acconplished in |large part by others.

Simlarly, Mzzotti's relationship wth outside contractors does
not indicate that he possesses significant responsibility for
formulating District policy in this area. Bids are let to these
contractors by the board, and Mazzotti's role consists only of
providing access to District buildings and, at the direction of the
board, checking out their reliability in t he community. Mazzotti
has no authority to bind the District in any way in his dealings
with these contractors. Therefore, this part of his job does not
make him a managerial enpl oyee.

In sum the District did not present sufficient evidence to
support its position that the manager of nai ntenance and operations
adm nisters District prograns and fornulates District policies.
Before an enpl oyee can be found to be managerial, it nust be shown
that he or she has significant responsibility for both the
formulation of District policy and the admnistration of District

progranms. Lonpoc Unified School District, supra, EERB Decision No.

13. Therefore, it is concluded that the manager of nai ntenance and
operations is not a managerial enployee wthin the nmeaning of
section 3540.1(9g).

Mazzotti does direct the District's operation in the custodial,
mai nt enance and grounds, transportation and warehousing areas. In

doi ng so, he supervises about 40 enpl oyees and has significant

10



authority in their hiring, evaluation, and potential term nation.

Al so, as stated earlier, he prepares a recommended budget for his
area of responsibility, reports to the business nmanager and
superintendent, and is evaluated by the busi ness manager.
Accordingly, it is concluded that his duties are nore akin to those

of a supervisory enployee. See San Rafael Gty H gh School District

(10/3/77) EERB Deci sion No. 32.

2. The Certificated Unit:

Adm ni strative Assi stant

M. Roger Ovyer has held the position of adm nistrative
assistant for approximately five years. H's duties are broken down
into four general areas: public information, research, planning and
supervision of the print shop.

Wth respect to the area of public information, M. Cyer edits
and publishes "Reach Qut", a docunent directed to parents and the
community, and "Inside", a docunent directed to enployees in the
District. The latter publication sumrarizes the happeni ngs at board
meetings and includes other areas of personnel information in the
District. Additionally, the admnistrative assistant serves as the
District's liaison with the press and electronic nmedia. |In this
capacity he prepares press releases. These duties do not anmpunt to
significant responsibilities for formulating policy or adm nistering

prograns in the District. See Marin Conmunity College-DistrictL

(6/26/78) PERB Decision No. 55.
Cryer also does a considerabl e anmount of denographic research

and planning for the District. He gathers information about the

11



nunber of school age <children in the District, the nunber of school
age children projected for the District, the District's ethnic

popul ation, and the nunber of students per household in the
District. At the direction of the superintendent, Cyer uses this
information to prepare the District's master plan, which includes
such subjects as student attendance, student popul ation, student

pl acenent, and D strict boundari es.

Based on this information, Cyer nakes reconmmendations to the
board regarding the adoption of the master plan and ethnic
conposition of the school. The board is free to accept, reject or
nmodi fy his reconmendati ons.

Cryer's research and planning function do not nmake him a
manageri al enployee. The board retains the final decision nmaking
authority in this area, and sinply relies on Cryer's research and

expertise in reaching its decision. See Lonpoc Unified School

District, supra, EERB Decision No. 13, <citing Elintkote Co. (1975)

217 NLRB No. 85 [89 LRRM 1295] with approval. Therefore, it is
concluded that Cryer's research and planning duties do not represent
significant responsibility for the formulating of District policy or
adm ni stering of District prograns.

The adm nistrative assistant also supervises the print shop. In
addition to publishing "Inside" and "Reach Qut", the print shop
publ i shes requests fromall departnents in the District office,

i ncluding such itens as school nmenus, curriculum and busi ness fornmns.

Cryer prepares the yearly print shop budget, which is then
submtted to the business office for revision and then forwarded on

to the board for final approval. He is then told what his budget

12



will be and he is required to accept it.

Additionally, the admnistrative assistant serves as the
District's liaison to the San Jose Departnent of Parks and
Recreation. The District enters into an annual contract with the
Department of Parks and Recreation concerning the recreational
program COvyer reviews the Departnent's proposal and gives his
analysis of its content to the business manager, the superintendent
and occasionally the board. He makes no recomendati ons regarding
the proposal.

At the request of the superintendent, he nakes calls and
initiates contacts wth those who are interested in purchasing
District property. This requires that he keep abreast of city,
county and other adm nistrative regul ations which may affect such a
transaction. Ovyer has never determned if District land was to be

bought or sold.

There is insufficient evidence to show that the duties involving
his role in supervising the print shop, his role as the District's
l[iaison to the city's Departnent of Parks and Recreation, or his
contact wth individuals desiring to purchase District property

involve significant responsibility for both formulating D strict

policy or admnistering District progranms. Lonpoc Unified School

District, supra.

Cvyer testified as to the role of the Managenent Team in policy
maki ng areas. He said that tentative policies are brought to the
Team for comment and there is sone attenpt to reach a consensus on
the matter. However, policy matters may be submtted to the board

and considered w thout involving the Team at all.

13



Wth respect to his participation on the Managenent Team Cryer
gave the followi ng exanples: For purposes of style, he drafts
resol utions at the request of the board or the superintendent, but
has no input into the content of these resolutions. He also assists
others in drafting proposals, studies or projects. Once again, he
has no influence regarding the content of these docunents. Rather,
his participation is nore in the way of proofreading or editing in a
techni cal sense.

Cyer holds a Ph.D from Stanford University in the field of
soci ol ogy of education, a joint programin the schools of education
and business. H's dissertation was in the area of decision making.
He testified that, in his opinion, the District's decision making
mechani sm regarding policy matters was "hierarchical". I n other
wor ds, the superintendent tends to use individuals in a consultative
or advisory capacity, but he retains final decision naking
authority. The board retains the ultimate responsibility for
establishing the basis for decision making. It establishes criteria
through its policy which are used in decision naking.

Therefore, it is determned that neither the actual duties of
the admnistrative assistant, nor his role on the Managenent Team
make him a managerial enployee wthin the neaning of section
3540.1(9).

Cryer directly supervises his executive secretary and the
supervi sor of the print shop, as well as work study students. He
testified that he evaluates the executive secretary and the
duplicating people in the print shop. Therefore, it is concluded

that his duties are nore akin to those of a supervisor under section

14



3540.1 (1) .

Director of Instruction

M. James Cassini is presently the director of instruction. He
has the responsibility for assessing the District's instructiona
needs and for reconmmendi ng appropriate prograns to neet these
needs. Cassini uses student test scores, parent input, staff input,
| egi sl ati ve mandate, and various commttees in fulfilling his
responsibility.

The major responsibility of the director of instruction is the
devel opnent of the curriculum Cassini chairs a curricul um
commttee, which is nade up of one teacher from each school and the
presi dent of the enployee organi zation which represents the
teachers. The individual schools select their representative. It
is the responsibility of the commttee to develop a basic curriculum
for the District.

Once the conmmttee has articulated a curriculumit is presented
to the admnistrative staff, the nanagenent team the superintendent
and then to the board for final approval. However, under the
present decentralization of the District, schools may, at the |oca
| evel, establish their own curriculumin the basic skills area. In
other words, there exists sone discretion at the local level to
deviate fromthe District's policy and determne the specific

content of curriculumin the basic skill areas, such as reading.

In regard to the selection of educational materials which are to

be used in classroons and |ibraries, the follow ng procedure is

15



used. The State Board of Education has a textbook review commttee
whi ch provides a catalog from which educational nmaterials approved
by the state board nmay be selected by the local school district.
Local school districts are given a credit allocation from Sacranento
for the purchase of textbook materials from the catal og.

Each year Cassini establishes a conmttee, simlar to the
curriculumcommttee, to review the approved materials. Each schoo
in the District is represented on the commttee. Additionally, the
District provides other neans by which staff nenbers can review
educational materials and nake recommendations as to which materials
should be selected. For exanple, the District held a science review
where teachers on the commttee and others could review science
materials and make recomendations for selection based on the
students' reading |level and content of the material. Also, there is
a county resource center where all state approved naterials are
avail able for review, and the District provides substitute tine for
staff nmenbers to review the materials and make recommendations. In
accordance wth the District's decentralization policy, no one
particular series of materials is reconmended, though the commttee

may nmake recomendations as to basic materials.

The credit allocation for purchasing these materials is also
decentralized. It is based on enrollnent, and each school receives
a set amount per child. The principals are nade aware of this
amount and the individual school submts its order for materials to
Cassini, who consolidates the orders and forwards themto
Sacranento. Cassini's office then receives the materials and is

responsi ble for distribution. This decentralized process has been

16



used in the District for approximately five or six years. Under
this process, the selection for educational materials for classroom
use does not have to be approved by the board.

After policy has been adopted by the board, Cassini, as director
of instruction, has the responsibility for admnistering the
progranms. He issues directives, neets with staff, and provides
interpretation for anbiguities which may arise in the program

Al though the director of instruction has general responsibility
for the devel opnent of curriculum he alone does not establish
policy in that area. The curriculumconmttee, which is nmade up of
el ected nenbers from each school and chaired by Cassini, devel ops
the curriculumin the first instance. It is then presented to the
superintendent and then to the board for final approval. The
curriculumis also presented to the admnistrative staff and the
Managenent Team  This procedure places considerable enphasis on the
comm ttee approach. Moreover, under the District's decentralization
program even after the board adopts a general curriculum schools

may, at their option, establish their own curriculumin the basic

skills area.

Thus, based on the foregoing, it is concluded that the director
of instruction does not possess significant responsibility for
formulating District policy in the area of curriculum devel opnent.
|f anything, he is responsible for the overall adm nistration of the
District's curriculum devel opnent program

Wth respect to the selection of educational materials, the
commttee approach is again used, and selections nmust cone from an

approved list. Further, there exists considerable discretion with
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the schools at the local level to nmake selections. Finally,
attending to the ordering, paynent and distribution of these
materials is nore in the nature of mnisterial work than it is
pol i cy maki ng.

Based on the foregoing, it is concluded that the director of
i nstruction does not possess significant responsibility in the
formulating of District policy for selection of educational
materials. |If anything, he is responsible for the overal
adm nistration of the District's selection program

Testinony also indicated that Cassini recommended i ncreased
funding for nentally gifted mnor students, and his recommendation
was favorably acted upon by the board. Cassini also drafted
guidelines for the superintendent's "new notions" program These
duties are not sufficient to place himin the category of managenent
enpl oyee. The evidence presented by the District was not sufficient
to support its contention that these duties anount to significant

responsibility in the formulation of District policy.

Cassini testified in great detail regarding both the operation
of the admnistrative staff and Managenent Team neetings and his
role in each. He used exanples of formulating District policy in
the areas of affirmative action, library selection policy, and
t ext book sel ection policy to describe the process.

Cassini established a conmttee of parents and staff for the
pur pose of developing an affirmative action policy. The conmttee,
whi ch was functioning at the tinme of the hearing, is to draft a
tentative witten policy and present it to the Managenent Team  The

Teamw || then recommend a policy, which is in conpliance with

18



federal regulations, to the board.

In order to establish a tentative library selection policy
Cassini utilized a commttee of librarians. To promulgate a
text book selection policy Cassini used a conmttee of reading
resource specialists. There were discussions of these tentative
policies at Teamneetings. Additionally, copies of the tentative
policies were distributed to the FMEA, CSEA, principals and other
adm ni strative personnel in the District for input before the
proposals were finally forwarded to the board.

For exanple, the FMEA president and the FMEA board of Directors
met with the affirmative action conmttee and gave input to the
commttee. That input was shared with the District's board of
education. Simlarly, the conmttee net with a state consultant in
this field and solicited input, which will be nmeshed with other

information and ultimately sent to the board.

It is noteworthy that all of these tentative policies are
submtted to the admnistrative staff, as well as to the Managenent
Team for input. Cassini said there is no difference between
tentative policy which may be developed in a Managenent Team neeti ng
and tentative policy which may be devel oped at an admi nistrative
staff neeting. He said the Team has "the responsibility for getting
sonet hi ng down on paper". In conclusion, Cassini testified as to
the purpose behind getting input from these various sources

regarding any tentative policy.

So if sonmeone isn't in a staff neeting they
have the opportunity to receive that tentative
policy and return it to the person who sort of has
the major responsibility for getting it noving.

19



And that person takes those itens and brings,
i ncorporates that if they nake sense or get
back to the person and discusses it wth
them or the group of people and discusses
it, and then it gradually noves forward unti
it conmes to the board, at which tinme | have
felt an obligation and I know |like Don (Don
How ett, director of special services) and
others have felt the sane obligation to be
able to point out to the board that not all
of the wording in this policy is mne but
that the teachers group felt that this needed
to be included, the classified staff felt
these things needed to be included, or the
admnistrative staff, you know, w thout
saying there was consensus of a whole staff
but there were nenbers of that group that
felt this was inportant. Does that hel p?

Thus, the director of instruction, as a result of his role on
the Team has the opportunity to have input into District policy and
to recomend tentative policy to the boarq. Since his substantive
input appears to be simlar to that of enpl oyee organizations,
parents, and other adm nistrative personnel, such as principals, it
is concluded that he does not possess significant responsibility for
formul ati on of policy.

Therefore, even if it is determned that the director of
instruction admnnisters the District's programin the areas of
curriculumand selection of educational materials, it is concluded
that he is not a manageri al enpl oyee because there is insufficient
evidence to show that, as a result of his overall duties or his role
on the Managenent Team he has significant responsibility in
formulating District policy. |In order to be a managerial enployee,
one must have significant responsibilities for both the formulation
of District policy and adm nistration of D strict prograns. Lonpoc

Uni fied School District, supra.
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Cassini  supervises traveling nusic teachers, librarians,
readi ng resource teachers, the coordinator of bilingual and cross
cultural education and his clerical staff. He has the authority to
effectively recommend term nation of these enployees, if necessary.
He also interviews applicants for these positions and eval uates the
enpl oyees who presently fill these positions. Therefore, it is
found that these duties are supervisory in nature and it is
concluded that he is a supervisory enployee within the neaning of

section 3540.1(m.

Director of Special Services

At the tinme of the hearing this position was held by
M. Don Howett. In general, the director of special services
adm nisters federal or state progranms for the education of nentally
or educationally handi capped students. This includes prograns which
mai nstream handi capped students into the District's regular
education program The Director also admnisters categorically
funded progranms, such as those for disadvantaged youth.

The specific categorically funded prograns adm nistered by M.
Howl ett are as follows: (1) Title I, a federal program which
provides funds to areas with a high percentage of disadvantaged
yout h, (2) Educationally D sadvantaged Youth (EDY), a state program
for educationally disadvantaged youth, and (3) Early Chil dhood
Education (ECE), another state educational program

These prograns all have mandated state or federal guidelines,

and they nust be admi nistered in accordance with these guidelines to
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mai ntain funding. Al categorically funded progranms nust go to the
board for approval.

M. Howl ett also adm nisters Public Law 94142, dealing with
handi capped students and personnel, and Assenbly Bill 65, which
concerns public school financing and consolidates prograns |ike ECE
and aid for disadvantaged youth. The District has not yet adopted
any policies under Public Law 94142. In carrying out these
responsibilities, M. Howett frequently works with parents and
staff conm ttees.

M. Howlett's testinony in regard to the functioning of the
Managenent Team was essentially the sane as that given by other
W tnesses. He said the Team functioned in an informal manner, wth
menbers being permtted to give input into the process in an attenpt
to reach a consensus on any given issue. The fact that a consensus
could not be reached does not, however, prevent the board from
adopting a policy anyway. For exanple, Howlett said the Team coul d
not reach consensus on the extended day |earning program (honmework),

but the board adopted the program anyway.

How ett also testified as to his role on the Team He said that
the only policy he drafted and recommended to the Team concer ned
prograns which were state or federally funded, and the extent of his
recomrendati on was determned by the state or federal guidelines.
These were mandatory gui delines, which had to be followed if the
programwas to receive continued funding. According to How ett,
they did not afford hima great deal of flexibility in drafting a
program  Exanples of areas in which he drafted such prograns

i nclude school site inprovenent councils, parent involvenent
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activities and special education prograns.

Howl ett believes he has input in the policy making machinery
wWithin the District, but, according to his testinony, so do advisory
groups, board nenbers and interested citizens.

In adm ni stering federal progranms, state prograns, or other
categorically funded prograns, the director of special services
main responsibility is to make sure that the prograns operate wthin
federal and state guidelines. He is, therefore, required to
adm ni ster these various progranms within the guidelines nmandated by
the federal or state governnents. By definition, then, he does not
possess significant responsibility in admnistering these prograns;
his responsibility is considerably linmited by the guidelines
t hensel ves.

Even assum ng that the director of special services possessed
significant responsibility for the adm nistration of D strict
prograns, he nust also possess significant responsibility for the
formulation of District policy in order to fall within the section
3540. 1(g) definition of managenent enployee. The PERB has held that
an enpl oyee nust do both in order to be a managenent enpl oyee.

Gakl and Unified School District (3/28/77) EERB Decision No. 15.

Since there is no indication that the director of special services
possessed significant responsibility for either the fornulation of
District policy or the admnistration of D strict prograns, he

cannot be considered a nmanagerial enpl oyee.

Howl ett supervi ses nurses, psychol ogi sts, speech therapists,
ai des in special education classes, special education teachers, and

office staff. At least part of his supervisory duties involves the
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eval uation of these enployees. He also prepares a budget for his
area of responsibility. Therefore, it is concluded that his duties

are supervisory in nature within the neaning of section 3540.1(m).

Co-ordinator of Bilingual and Cross Cultural Education

At the tinme of the hearing this position was held by Ms.
Henrietta Dom nguez. Her main job responsibilities include
coordinating the bilingual programfor the District, supervising the
District's community |iaison program and insuring District
conpliance with Title I X Mre specifically, she assists individual
schools in admnistering their bilingual program by providing
inservice staff devel opnent prograns for aides and bilingual
teachers. Basically, bilingual prograns are devel oped in accordance
with state requirenents and federal guidelines.

Ms. Dom nguez prepared a grant proposal for the Indochi nese
program The request to prepare the proposal was nade by the
superintendent to the office of the adm nistrative assistant, who,
in turn, assigned it to Dom nguez to prepare.

The District is a nenber of the San Jose area bilingual
consortium a federally funded program which is apparently geared
toward devel oping bilingual prograns in the participating schoo
districts. Dom nguez coordinates this programwthin the District,
but the assistant superintendent sits on the consortium advi sory
board

There is no evidence that her discretion or authority in

adm ni stering these prograns went beyond the District's established
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policy or the state or federal guidelines applicable to these
programs. Thus, it is concluded that she does not possess
significant responsibility in admnistering these prograns. See

Lonpoc Uni fied School District, supra, Decision No. 13, where the

PERB found subject coordinators not to be managerial enployees.
Additionally, the coordinator of bilingual and cross cultural
education acts basically as an expert in her particular field.
There was no evidence presented that she actually formlated
District policy. Any recomendati ons she nmade would have to be
channel ed through the superintendent to the board, wth possible
prelimnary discussion at the managenent team neeti ng.
Furthernmore, Ms. Dom nguez testified that she never presented a
policy proposal to the Managenent Team  She said that nenbers of
the Team have input into District policy, but so do teacher
organi zations, the community and anyone who wants to conment on a
proposed policy at a public neeting. |In her opinion, the main
responsibility of the Teamnenbers is to provide |eadership in a
given area, but the Team nenbers do not have nore influence than

t hese ot her groups.

Based on the foregoing, it is found that the coordi nator of
Bi | ingual and Cross-Cultural Education does not possess significant
responsibility in either fornulating District policy or
adm nistering District prograns. Therefore, it is concluded that
she is not a managerial enployee within the nmeaning of section
3540.1(9).

As indicated, Ms. Dom nguez supervises a secretary, the

District's bilingual resource teachers, a District English as a
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Second Language resource teacher, and a clerk typist and four
instructional aides from the Indochinese program She eval uates all
of these enployees wth the exception of teachers assigned to a
particular school site. She also formulates a proposed budget for
her area of responsibility. Therefore, it is concluded that she is

a supervisory enployee within the neaning of section 3540.1(m).

Principal s

M. Cotrell, a principal, testified that principals sonetines
attend Managenent Team neetings, and he has attended neetings on
occasion. Wth respect to the role principals play, he said the
mai n purpose in attending a Teamneeting is to afford the individual
the opportunity to give his or her input on a given subject. It is
not uncommon for principals to submt "inpact statenents" regarding
what effect a given proposal would have on their school.

| The weight given to principal's input was al so described by
Cotrell. H's opinion, which was corroborated by several other
W tnesses, indicates that the input of teachers, parents and the
entire school conmmunity has the sane influence on policy as that
offered by admnistrators who sit on the Team

Further, there were no specific exanples offered which would
support the District's position that principals have a significant
responsibility in either the formulation of District policy or the
adm ni stration of District prograns. Therefore, it is concluded
that principals are not manageri al enployees within the neaning of

section 3540.1(9g).
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B. The Confidential Enpl oyees |ssues

Gover nnent Code section 3540.1 (c) defines a confidenti al
enpl oyee as foll ows:
(c) 'Confidential enployee' neans any enpl oyee who,
in the regular course of his duties, has access
to, or possesses information relating to his
enpl oyer's enpl oyer-enpl oyee rel ations.
Each position at issue will be considered in view of the
criteria set forth in this section and applicable PERB and NLRB

precedent .

1. The Certificated Unit

Principal s

There are eleven principals in the District. Dr. Ralph MKay,
the assistant superintendent, is the District's chief negotiator.
Since 1973 he has used six principals on the District's team during
the nmeeting and conferring with non-supervisory certificated |
enpl oyees. Those six principals and the neetings in which they
participated are as follows. John Jorgenson participated in about
25 sessions in 1973. Jim Abbott has been on the team every year
since 1973, mssing only a few sessions. The sane is true of Ken
Van Oten. Ken R ce served on the team for the 1976-77 neeti ngs,
as well as on the current team Ann Huddl eston served on the team
during the 1977 summer neetings and continues to serve on the
current team

The District's approach to conducting negotiations is as

follows. The board establishes guidelines in executive session as
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to what the I[imtation will be in any given subject area. This
executive session is attended by board nenbers, the superintendent,
the assistant superintendent, and sonetines the busi ness nmanager.
The District's initial proposals are drafted by only the
superintendent and the assistant superintendent. No others are
involved in drafting the initial proposals. They are usually only
about one page in length and nust be approved by the board.

During the course of negotiations, the assistant superintendent,
who is the chief negotiator for the District, has the sole authority
to nodi fy proposals and nmake counterproposals, but he cannot go
beyond the Board's established guidelines. The board may nodify its
gui del i nes as negoti ations progress.

G her nenbers of the District's negotiating team are not told
the extent of the Board's guidelines at the outset of negotiations.
However, they are told of the guidelines in a given area as
negoti ati ons devel op.

Dr. MKay testified as to the reasons he chose principals to sit
on the negotiating team the criteria he used in selecting the
principals, and the role they played on the team

Wth respect to the reasons he wanted principals on the team
McKay sai d:

| was |ooking for input which would not erode
managenent prerogatives. | was |ooking for
assistance in drafting contract |anguage that
woul d not adversely affect the principal's

adm nistration of the school and really relying
on their general expertise to insure that we

didn't include sonething in the contract that
woul d have an adverse inpact on the District.

In selecting the principals, MKay said he considered prior

experience in the District, experience in wrking wth the
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menor andum of understanding that the District had with enpl oyees
prior to the enactnent of EERA, denonstrated success as a principal,

effective admnistration of current policies and contracts, and

insight into the collective bargaining processes.

McKay described the principals' participation as foll ows:

Participation includes drafting contract

| anguage, participating in caucuses, presenting,
(sic) acting as spokesperson at the table. |
woul d say full participation.

McKay further described the process by which a principal would

be involved in drafting contract |anguage:

Q And then that person would draft it for you,
is that correct?

A.  Wat has to be understood that it's a

col | aborative effort in attenpting to reach
agreenent. W may put down sone | anguage on the
chalk board or we may wite it down on paper and
then col |l aboratively work on the wording so that
it nmeets what our intent is.

Q Wen you say collaborative effort, who do you

mean?
A. | nmean the nenbers of the negotiating team
Robert Cotrell, a principal who serves on the District's

negotiating team said the principals "filled in when others got
tired." By this he neant that the principals wuld watch people on
the other side of the table to determ ne what their reaction to
certain proposals or argunents mght be. Also, he said the
principals would "brainstornf on ideas which canme up during the
course of negotiations, in addition to serving as a resource to

Dr. MKay regarding the inpact certain teacher proposals m ght have
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on the school s.

Cotrell's testinony regarding his role is sonewhat
contradictory. In regard to the 1976 negotiations in which he
partici pated, he said that McKay never told himwhat the District
had authorized him (MKay) to offer in the area of salary and fringe
benefits. He said the sane thing about the 1977 reopener
negoti ati ons on conpensation and fringe benefits. Further, he
testified that he didn't feel MKay trusted the principals enough to
tell them anything that "mght be dangerous." However, in response
to a question concerning the confidential nature of the information
he cane in contact with during negotiations, he said:

| think we all knew by the nature of what we were
doing that we should not discuss what was going
on in the sessions with the people on the other
side of the table.

Thus, Cotrell's testinony indicates that, although he and other
principals who participated in the negotiations were not privy to
the District's position on these key issues, neverthel ess they knew
they should not discuss the sessions wth those on the other side of
the table.

McKay said principals were not privy to the tﬁstrigt}s position
on all types of conpensation, |eaving open the question of
exactly what types of conpensation information the principals were
privy to. However, MKay also testified that principals on the
negotiating teamwere privy to information concerning the District's

position on grievance procedures, evaluations, discipline and "all
the terns of the collective bargaining agreenent that m ght contain

confidential information."
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Based on the foregoing, it is concluded that the principals who
presently sit on the District's negotiating team and participate in
the negotiations with nonsupervisory certificated enpl oyees are
confidential enployees.

There is no doubt that the principals are not involved in the
negotiations to the same extent as the assistant superintendent.
Mich less information is available to them and they have no
authority to make or nodify proposals or counter proposals.

However, these principals are an integral part of the District's
negotiating effort. They actually sit at the bargaining table and
participate in negotiations as well as in caucuses. |ndeed, the
very purpose of a caucus is to enable one party to discuss nmatters
involving the negotiations away from the other. They assist in the
drafting of contract |anguage for the purposes of devel oping

| anguage which reflects the District's intent in a particular
proposal. Through all of this, the principals cone in contact with
infornation which reflects the District's position on a nunber of

negoti able itens.

These principals have substantial involvenment in the negotiating
process. In fact, they are chosen to participate precisely because,
anong ot her things, they have sonme insight into that process. It
seens inpossible to play such a role in negotiations and not cone
into contact with information which, if nmade public prematurely,

m ght jeopardize the District's ability to negotiate with enpl oyees
from an equal posture.

In conclusion, it is noted that principals who serve on the team

were not randomy selected. They were chosen because of their
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performance, experience and insight into the collective bargaining
process. Jim Abbott and Ken Van Oten have been on the negotiating
team every year since 1973. Bob Cotrell served on the team during
1976-77 and is presently on the team Ann Huddl eston served on the
team for the 1977 sunmmer negotiations and is presently on the team
Since these four principals were specifically selected and are
presently on the District's team and since their involvenent in the
bar gai ni ng process as descri bed above is substantial, not to find
them confidential enployees would deny the District a small nucleus
of enployees to assist in its enployer-enployee relations. Sierra

Sands Unified School District (10/14/76) EERB Decision No. 2.

Therefore, these four principals are found to be confidential
enpl oyees within the neaning of section 3540.1(c)

As stated, there are eleven principals in the District. Six
different principals have served on the negotiating team since
1973. O these six, John Jorgenson served on the team for only the
1973 negotiations, and Ken R ce served on the teamfor only the
1976- 77 negotiations. Since these tw only served on the team for
one year and are not presently on the team they are not found to be
confidential enployees.

Since there was no evidence presented that the other five
principals ever served on the team they are not found to be
confidential enployees. Also, since there was no evi dence presented
that Jorgenson, Rice or the other five principals otherwi se have, in
the regular course of their duties, access to information dealing
with the District's enpl oyer-enployee relations they are not found

to be confidential enployees.
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The Teamsters, in its brief, argue that the present case
presents the confidential enployee issue in a context totally
different fromthat in which the PERB has previously considered the
Issue. In the usual case, it is argued that an enpl oyee should be
excluded from a proposed unit because he or she has access to
confidential information concerning the District's enployer-enployee
relations with enployees in the proposed unit, as opposed to having
access to confidential information concerning a unit other than the
proposed unit.

The union argues that an entirely different issue is presented
when the District nmaintains that a supervisory enployee should be
excluded from a proposed unit of supervisory enployees because that
supervisor has access to information which concerns
enpl oyer - enpl oyee relations wth non-supervisory enployees.
According to the union, the present case does not present the sane
conflict of interests problens which would arise if a supervisory
enpl oyee had access to confidential information concerning the
enpl oyer - enpl oyee relations of enployees in a proposed supervisory
unit.

In Frenmont Unified School District (12/16/76) EERB Decision No.

6, the PERB discussed a simlar situation. Frenont concerned a
situation where the certificated personnel office assistant was
declared a confidential enployee, although the unit petitioned for
was a classified one. She worked for the assistant superintendent
of personnel, who had functions relating to both certificated and
classified negotiations and personnel matters. The PERB stated:

Even though the activities of the
Certificated Personnel Ofice Assistant
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relate only to certificated enpl oyees,
we conclude that she is a confidential
enpl oyee. The | anguage of Governnent
Code section 3540.1(c) does not

di stingui sh between information
relating to certificated enployees and
information relating to classified
enpl oyees. The enpl oyer cannot be
expected to rigidly segregate
negotiating information so that it is
applied in only one negotiating arena.
I nformation or data pertinent to one
series of negotiations will often be
applied in the other series, especially
in the area of the budget.

In support of this position the PERB said "we believe the
enpl oyer has the right to expect loyalty froma nucleus of enpl oyees
in matters of enployer-enployee relations wthout regard to whether
the classified enployee works with information relating apparently
only to certificated or classified negotiations."

This reasoning is equally applicable to the present case. The
District cannot be expected to rigidly segregate negotiating
information so that it applies only to supervisory or nonsupervisory
negotiations. Further, the District is entitled to expect loyalty
froma small nucleus of enployees on matters concerning
enpl oyer -enpl oyee relations. These principles would be severely
undermned if the positions at issue were not declared confidential
because they are supervisory enpl oyees who participate in the
District's negotiation with nonsupervisory enployees. Therefore,
the union's argunent that these enpl oyees should not be decl ared

confidential for this reason is rejected.
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1. The dassified Unit

Manager of Mai ntenance and Operations

M. Mazzotti sits on the District's negotiating team which
negotiates with non-supervisory classified enpl oyees because he has
a consi derabl e working know edge of District policies as they affect
classified enployees. He has participated in these negotiations for
the past two years.

The assi stant superintendent, the superintendent, and the board
are the parties who actually prepare the District's proposals, and
Mazzotti doesn't get a copy until they are nade public. Hs role is
limted to reacting to proposals made by non-supervisory classified
enpl oyees. Even after the negotiations begin, Mzzotti has no
significant role in nodifying the proposals. Although he has been
told what the District's conpensation package is, he learns this
late in negotiations.

If this were the extent of Mazzotti's participation in the
bar gai ni ng process, there would be considerable doubt that he was a
confidential enployee. There is mniml chance that this role and
the information he received as a bargaining teamnenber would in any
way jeopardize the District's ability to negotiate with enpl oyees
from an equal posture. Mdreover, since Mazzotti does not receive
copies of the District's proposals until they are made public and
since he does not beconme aware of the District's conpensation
package until late in the negotiations, there is little chance that
the District's position could have been made public prematurely. Also
he participates in the District's caucuses during the bargaining

process and actually assists in the drafting of contract |anguage
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during these caucuses. It would be virtually inpossible for an
individual to participate in the bargai ning process on behalf of the
enpl oyer in such a manner w thout becom ng aware of the enployer's
position on certain issues early in the negotiations, or at a
crucial point in the negotiations. For exanple, the very purpose of
a caucus is to enable each teamto discuss matters relating to the
negotiations away fromthe other. In fact, Mzzotti did testify
that he becane aware of the District's position on binding
arbitration early in one set of negotiations.

G ven the extent of Mzzotti's involvenent in the bargaining
process, not to find hima confidential enployee would effectively
deprive the District of the nucleus of individuals needed to assi st

it in its programof enployer-enployee relations. Frenont Unified

School District (12/16/76) EERB Decision No. 6.

Therefore, it is found that the nmanager of naintenance and
operations is a confidential enployee wthin the neaning of section
3540.1(c) of the EERA because he participates in negotiations to the

extent descri bed above.

Business O fice Supervisor

Since March of 1978, the position of business office supervisor
has been held by Ms. denys Struzan. The business office includes
the payroll departnent, the accounts payabl e departnent and the
speci al projects departnent. Ms. Struzan supervises approxi mately
ei ght clerical enployees who work in the business office. She

eval uates them and plays a significant role in hiring and

36



di schargi ng these enpl oyees.

There have been no negotiations since Ms. Struzan took over the
position of business office supervisor. Her testinony regardi ng her
role in negotiations refers to a period of tinme when she was an
account clerk Ill in the business office and there was only an
acting business manager with no business office supervisor. The
negotiations in which Ms. Struzan said she participated occurred
between the District and the non-supervisory certificated and
classified enployees in the District. Even assumng Struzen's
account clerk 11l duties, as they relate to negotiations, are
continued in her present position of business office supervisor, she
is not a confidential enployee.

The business office supervisor is involved in the costing out of
proposals for negotiations, including those which deal wth
sal aries, nedical and other fringe benefits, and reclassification of
enpl oyees. The conputations are based on the percentage figure
given to her by the assistant superintendent, and involve the use of
the District's budget. Anyone who has access to the District's
budget, a public docunment, can conpute the sane figures at any given

percentage with reasonable accuracy.

The business office supervisor also prepares scattergrans, which
show the nunber of certificated enpl oyees on each range and step of
the salary scale. She uses the salary scale and payroll records to
prepare a scattergram

The evidence did not show that the business office supervisor
did any nore than this sinple nechanical cost cal cul ation. "The

mechani cal act of calculating costs does not necessarily provide
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clerical support personnel with confidential know edge pertaining to
the enployer's position on bargaining matters or other information

relating to the enployer's enployer-enployee relations.”" Sierra

Sands Unified School District, supra. The busi ness office

supervi sor appears to conpile existing data, rather than evaluate or
anal yze the data for negotiations. Since the conpilation of this
data can be acconplished by other enployees under the business

of fice supervisor's supervision by use of public docunents, this
does not make the business office supervisor a confidential

enpl oyee. San Diego Community College District, (9/16/77) EERB

Deci sion No. 28.

The busi ness office supervisor also testified that she cones in
contact with personnel information relating to salaries, fringe
benefits and budget. Regular contact with this type of personne
i nformati on, standing al one, does not necessarily relate to the

enpl oyer's enpl oyer-enpl oyee relations. San D ego Community Coll ege

District, supra.

Therefore, it is found that the business office supervisor is
not a confidential enployee within the neaning of section -3540.1(c)
of the EERA

The business office supervisor supervises approximtely eight
clerical enployees who work in the business office. She eval uates
themand is involved in the hiring and discharge process.
Therefore it is concluded that she is a supervisor within the
meani ng of section 3540.1(m.
C. The Appropriate- Supervisory Unit:

The union requested recognition for a unit of supervisory
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certificated enployees and a separate unit of supervisory classified
enpl oyees. The District denied recognition in both petitions,
asserting that several positions were either managerial or
confidential. Additionally, the District asserted that the
classified unit was not appropriate because it was too small. The
petitioned for classified supervisory unit included four enployees.
The petitioned for supervisory certificated unit included

approxi mately eighteen enpl oyees.

The union takes the position that both of the petitioned for
units are -appropriate separate units. Alternatively, the union
takes the position that the EERA does not preclude a single unit "
including both certificated and classified supervisory units. This
|atter position wll be addressed first.

Section 3545(b) (2) and (3) provide:

(2) A negotiating unit of supervisory
enpl oyees shall not be appropriate unless it
includes all supervisory enployees enployed by
the district and shall not be represented by the
same enpl oyee organization as enployees whom the
supervisory enpl oyees supervise.

(3) Classified enployees and certificated
enpl oyees shall not be included in the sane
negotlating unit.

These subdivisions raise the question of whether an appropriate
unit for supervisory enployees can include both certificated and
classified supervisors, under subdivision (b) (2), or, on the other
hand, whether subdivision (b) (3) prohibits an appropriate unit from
including both certificated and classified enployees. The PERB has
yet to directly address these questions. See Jefferson Union High

School District (1/4/79) PERB Decision No. 83.
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The basic purpose of the EERA and the scope of representation

under the EERA, as set forth in sections 35402 and 3543. 23

2section 3540 states in relevant part:

3540. It is the purpose of this
chapter to pronote the inprovenent of
per sonnel managenent and enpl oyer-enpl oyee
relations within the public school systens
in the State of California by providing a
uni form basis for recognizing the right of
public school enployees to join
organi zations of their own choice, to be
represented by such organi zations in their
prof essional and enpl oynent rel ationships
wi th public school enployers, to select one
enpl oyee organi zati on as the exclusive
representative of the enployees in an
appropriate unit, and to afford certificated
enpl oyees a voice in the fornul ati on of
educati onal policy.

3Section 3543.2 states:

3543.2 The scope of representation
shall be limted to matters relating to
wages, hours of enploynent, and other terns
and conditions of enploynment. "Terns and
conditions of enploynent” nean health and
wel fare benefits as defined by Section
53200, |eave, transfer and reassi gnnent
policies, safety conditions of enploynent,
cl ass size, procedures to be used for the
eval uati on of enpl oyees, organizational
security pursuant to Section 3546, and
procedures for processing grievances
pursuant to Sections 3548.5, 3548.6, 3548.7,
and 3548.8. In addition, the exclusive
representative of certificated personnel has
the right to consult on the definition of
educati onal objectives, the determ nation of
the content of courses and curriculum and
the selection of textbooks to the extent
such matters are wthin the discretion of
the public school enployer under the |aw
All matters not specifically enunerated are
reserved to the public school enployer and
may not be a subject of neeting and
negotiating, provided that nothing herein
may be construed to Iimt the right of the
public school enployer to consult with any
enpl oyees or enpl oyee organi zati on on any
matter outside the scope of representation.
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respectively, when considered in conjunction wth the appropriate
unit criteria in section 3545(a)*® requires a deternination that
the supervisory units in question be separate.

Section 3540 sets forth the basic purpose of the EERA,
recogni zing the right of public enployees to join and be represented
by the enpl oyee organi zation of their choice. "Inplicit in this
statenment of legislative intention is the notion that the enpl oyees
will have the ability to choose an organization which is an
effective representative. An effective representative wll
generally be one largely determned by the community of interest and
establ i shed practices of the enployees rather than the efficient

operation of the school district.”" Sweetwater Union H gh Schoo

District, (11/23/76) EERB Decision No. 4.
In order to neet this legislative intent, the PERB has
repeatedly given the comunity of interest criterion great weight in

determning the appropriateness of a unit. See Sweetwater Union

H gh School District, supra, and San Mateo Uni on H gh School

District (3/22/78) PERB Decision No. 49 , involving classified
enpl oyees; Los Angeles Unified School District (11/14/76) EERB

Decision No. 5 and Palo Alto Unified School District (1/9/79) PERB

“Section 3545(a) states:

3545. (a) In each case where the
appropriateness of the unit is an issue, the
board shall decide the question on the basis
of the commnity of interest between and
anong the enployees and their established
practices including, anong other things, the
extent to which such enpl oyees belong to the
sanme enpl oyee organi zation, and the effect of
the size of the unit on the efficient
operation of the school district.
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Decision No. 84, involving certificated enployees; Los Rio0s

Community College District (6/9/77) EERB Decision No. 18 and

Hartnell Community College District (1/2/79) PERB Decision No. 81,

i nvol ving conmmunity coll ege enpl oyees.

In defining what constitutes a conmunity of interest between and
anong enpl oyees, there are several factors which have been
established by the National Labor Relations Board: qualifications,
training and skills, job functions, nethod of wages or pay
schedul es, hours of work, fringe benefits, supervision, frequency of
contact with other enployees, integration with work functions of
ot her enpl oyees, and interchange wth other enployees. Kal amazoo

Paper Box Corp. (1962) 136 NLRB 134, [49 LRRM 1715] cited

approvingly by the PERB in Los Angeles Unified School District

(11/ 24/ 76) EERB Deci sion No. 5.

In the present case, the weight of the evidence indicates that
certificated and classified supervisory enployees have few, if any,
of these factors in common. Therefore, the certificated and
classified enpl oyees do not share the requisite comunity of
interest which would permt a determnation that together they
constitute an appropriate bargaining unit, which, if certified,
could serve to represent supervisory enployees in a nmanner

consistent with the purpose of the EERA as set forth in section 3540

and reqognized by PERB in Sweetwater.

This point is underscored by the scope of representation
permtted under the EERA. G ven the lack of community of interest
between and anong certificated and classified enpl oyees, scope and

substance of bargaining proposals for one group would often be
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substantially different than proposals for the other group. Thus,
this dissinilarity of interests may present a serious inpedinent to
the negotiating process if certificated and classified supervisory
enpl oyees were to be included in the same unit.

In addition to consideration of the criterion of community of
interest in deciding the appropriateness of negotiating units,
section 3545(a) requires consideration of:

...established practices including, anong other

t hi ngs, the extent to which...enployees belong to
the sanme enpl oyee organi zation, and the effect of
the size of the unit on the efficient operation
of the school district.

Consideration of these two criteria does not affect the
determ nation that the supervisory units in question should be
separ at e. Wth respect to past representation history, the fact
that all supervisory enployees in the District once bel onged to the
Association of District Admnistrators neans little. That
representation was under the Wnton Act, not the EERA, and the PERB
has stated that it will give little weight to established practices

as they relate to the conposition of the unit represented under that

Act. Antioch Unified School District (11/7/77) EERB Decision No. 37,

The fact that the classified unit is nmade up of only four
enpl oyees presents the potential problem of unnecessary
fragnmentation of units. This raises the further question of whether
classified enpl oyees should be included in a unit with certificated
enpl oyees for the sole purpose of avoiding fragnentation and the
potential disruption of the efficiency of operations in the

District. |In Shasta Union H gh School D strict (10/25/77) EERB
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Decision No. 34, the PERB considered the question of whether the
smal | nunber of enpl oyees, standing alone, is a basis for concl uding
that a wall-to-wall unit is appropriate. It concluded that it is

not .

W note that the nunber of enployees
(however small) is not, alone, a basis for
concluding that a wall-to-wall unit is
appropriate. However, the nunber of enployees in
a district may be so snmall that a district, as a
consequence, may have assigned to enpl oyees
i nt erchangeabl e functions and parallel working
conditions that are consistent with the community
of interest required to find appropriate a
wal | -to-wall wunit under the Act's unit criteria.
Additionally, there may be a situation where the
nunber of enployees is so small that to find
other than a wall-to-wall unit nmay adversely
affect the efficient operations of the school
district. While future cases reaching the board
may present facts of the kind quoted herein, this
case, does not. (Enphasis in original).

In the present case, the evidence does not show that the nunber
of enployees in the classified unit has resulted in the District
assigning to enployees interchangeable functions or parallel working
conditions which are consistent with the community of interest
criterion. Likew se, there was no evidence presented that the size
of the classified unit would adversely affect the efficient
operations of the District. Therefore, the size of the classified
unit, standing alone, is insufficient to support the determ nation
that a wall-to-wall unit of supervisory enployees is appropriate.

See also, Geenfield Union Hgh School District (10/25/77) EERB

Deci si on No. 35.
This District's argunent that no classified unit is appropriate

because of its size is dismssed. To find a unit of four
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supervi sory classified enpl oyees i nappropriate based on size al one
woul d serve to deprive these enployees of all rights under the
EERA. Such a finding would be inconsistent with the purpose and

intent of the EERA.

ORDER

1. It is the proposed order that:

A The following unit is appropriate for the purpose of
nmeeting and negotiating, providing an enpl oyee organi zati on becones
the exclusive representative of the unit:

Certificated Supervisory Enployee Unit including
all supervisory certificated enployees, and

excluding all nmanagerial and confidential
enpl oyees.

B. The following principals be excluded from the
Certificated Supervisory Enployee Unit as confidential enployees in
accordance with this recommended decision: JimAbbot, Ken Van
Oten, Bob Cotrell, and Ann Huddl eston

2. It is further proposed that:

A. The following unit is appropriate for the purpose of
nmeeting and negotiating, providing an enpl oyee organi zati on becones
the exclusive representative of the unit:

Cl assified Supervisory Enployee Unit including
all supervisory classiftied enployees, and

excluding all managerial and confidentia
enpl oyees.

B. The manager of nmi ntenance and operations be
excluded from the O assified Supervisory Enployee Unit as a

confidential enployee.
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Pursuant to California Admnistrative Code title 8, part II1,
section 32305, this Proposed Decision and Order shall becone final
on April 13, 1979 unless a party files a tinely statenent of
exceptions within twenty (20) calendar days follow ng the date of
service of the decision. Such statenment of exceptions and
supporting brief nust be actually received by the executive
assistant to the Board at the headquarters office in Sacranento
before the close of business (5:00 p.m) on April 11, 1979 in
order to be tinely filed. (See California Adm nistrative Code,
title 8, part |11, section 32135.) Any statenment of exceptions and
supporting brief nust be served concurrently with its filing upon
each party to this proceeding. Proof of service shall be filed with
the Board itself. (See California Adm nistrative Code, title 8, part II1,"
sections 32300 and 32305, as anended.)

Upon notice that this Proposed Decision has becone final and
subsequent notice by the Regional Director that an election is being
cal l ed, the enployee organizations shall denonstrate to the Regi onal
Director at least thirty (30) percent support in the Certificated
Supervi sory Enpl oyees unit and thirty (30) percent support in the
Cl assified Supervisory Enployees Unit within ten days of posting.
After a determination of sufficiency of the show ngs of support have
been made, the Regi on.lal Director shall conduct an election in the
units if the enployer does not grant voluntary recognition. If one
unit is granted voluntary recognition and the other unit is not,

there will be an election for the one unit which has not been
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granted voluntary recognition. Voluntary recognition requires

majority proof of support in all cases. See CGovernnent Code

sections 3544 and 3544.1.

Dated: March 22, 1979

Fred D O azio"
Hearing O ficer
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