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Case No. SF-CE-172

AMERICAN FEDERATION OF STATE, COUNTY
AND MUNICIPAL EMPLOYEES, LOCAL 377,
COu~CIL 57, AFL-CIO,

v. PERB Decision No. 115

REDWOOD CITY SCHOOL DISTRICT, February 7, 1980

Responden t.

Appearances: J. Anthony Gaenslen, Attorney (Norback, DuRard,
Belkin & Carcione) for American Federation of State, County
and Municipal Employees, Local 377, Council 57, AFL-CIO;
Richard J. Loftus, Jr., Attorney (Paterson & Taggart) for
Redwood City School District.

Before Gluck, Chairperson; Gonzales and Moore, Members.

DECISION

This case is before the Public Employment Relations Board

(hereafter Board) on exceptions taken by the American Federation

of State, County and Municipal Employees, Local 377, Council

57, AFL-CIO (hereafter AFSCME) to the hearing officer i s proposed

decis ion. AFSCME obj ects to the hear ing officer i s conclus ion

that the Redwood City School District did not engage in conduct

violative of section 3543.5(c) or (e) of the Educational Employ-

ment Relations Act (hereafter EERA). 1

IThe Educational Employment Relations Act is codified at

Government Code section 3540 et seq.



The Board has considered the record as a whole and the

attached proposed decision in light of the exceptions filed.

The Board is in agreement with and hereby adopts the hearing

officer i s findings of fact and conclusions of law. 2 The
hearing officer i s proposed decision, attached hereto / is like-

wise adopted by this Board.

ORDER

Upon the foregoing findings of fact, conclusions of law,

and the entire record in this case, it is hereby ORDERED that

the unfair practice charge be dismissed.

PER CURIUM

Section 3543.5(c) and (e) state:

It shall be unlawful for a public school employer to:

(c) Refuse or fail to meet and negotiate in good
faith with an exclusive representative.

(e) Refuse to participate in good faith in the
impasse procedure set forth in Article 9
(commencing with Section 3548).

2The Board notes that the hearing officer i s discussion of

AFSCME i s surface bargaining charge is in conformity with the
Board i s decision in Muroc Unified School District (12/15/78)
.PERB Decision No. 80, issued subsequent to the hearing officer i s
proposed decision.
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PUBLIC EMLOYM RETIONS BOAR

STATE OF CAIFORNIA

In the Matter of: )
)

LOCA 377, COUNCIL 57, AFSQ1E, AF-CIO, )

)
Chrging Party, )

)vs. )
)

REWCD CITY SCHOOL DISTRCT, )
)Respondent. )
)

Case No. SF-CE-172

PROPOSED DECISION

UNAIR PRACTICE CHGE
April 25, 1978

Appearances: J. Anthony Gaenlen, Attorney (Norback, Duard and
Belkin) for Local 377,Council 57, AFSCM, AF-CIO; Richad Loftu,
Attorney (Paterson and Taggart) for Redwod City School District.

Before Sharrer J. vlyatt, Hearing Officer.

PROCUR BACKGRUND

On January 19, 1978, Local 377, Council 57, AFSCM, AF-CIO

(hereinfter AFSCM or ChrSing Party) filed an unfair charge against
1

the Redwood City School District (hereinafter District or Respondent)

with the Pulic Erloymnt Relations Board (hereinafter PER) which

lRedwod City School District is located in San Mateo County and

has an enollment of appro:xtely 8100 attendig grades
K-8 attendig school at 15 sites. 1977 California Pulic School
Directory, California State Departmnt of Education at p. 470.
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was amded on Febru 1, 1978 and Februry 16, 1978. The charges

essentially allege violation of Section2 3543.5(c)3 and (e) for (1)

surface bargaining, (2) failure to participate in the rr.ediation in good

faith and (3) breach of the agreemt to grant release tim. Duing

the hearing which was held at Redwod City on Mach 16 and 17

and April 6 and 7, 1978, the chrge relating to breach of the

agreert to grant release tim was withdraw with prejudice.

At the close of Charging Party i s evidence, the Respondent m:de

a motion to dismiss for failure to prove a prim facie case

which wat: granted for the reasons set forth hereinafter.

FININGS OF FACT

AFSCM was certified as the exclusive bargaiing representative

for the m:intenance and operations unt at Redwood City School District

by the Educational Emloymt Relations Board4 on Febru 11, 1977,

followg a consent election.

2A11 references are to the Goverrnt Code unless otherwse indicated.

3Section 3543.5(c) and (e) state:
It shall be unlaw for a public school emloyer to:

(c) Refue or fail to meet and negotiate in good faith with
an exlusive representative;

(e) Refue to participate in good faith in the imasse
procedure set forth in Article 9 (correncing with
Section 3548.

4predecessor to the Pulic Emloymt Relations Board.
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After certification, AFSCM sougt input from emloyees in the

unit and put together an initial proposal. AFSCM and the District

exchaged initial proposals as required by the public notice

provisions of Article 8 of the Act.5

The first ræet and negotiate session was held on May 16, 1977.

As a rue, the parties worked from AFSCM i s proposal at the table.

As negotiations progressed, one of the m:jor item in issue was work

week/work day. The m:intenace and operations day cre; had worked

8 hours per day, 40 hours per week. The swg shift worked TJ- hours

per day, 37J- hours per week. The swg shift had received the sam

amunt of pay for 37Jz hours as the day shift emloyees received for

40 hours. AFSCM sought a 7Jz hour day, 37Jz hour work week for all emloyees

in the unit. There was no YJOnday - Friday work week for emloyees L."" the

District. AFSCM proposed a MJnday tbrough Friday standard work week w-ith

work outside the standad work week to be paid at overtim rates. No swg

shift differential had been paid by the District previously. AFSCM

sought a 5'í~ swg shift differentiaL. In the course of negotiations,

5Prior to the consent election, the superintendent, at a public

meeting of the Board of Trtees in Septemer or October of 1976,
indicated that CSEA had always represented emloyees in the District,
that the District would prefer to continue to deal with
classified emloyees as one group, and that he did not feel tht
AFSCM should represent emloyees. The hearng officer rued that
this background informtion was not of probative value in
tht it did not tend to prove or disprove elernts the
pendig charges.
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the District sought an 8 hour day, 40 hour week for all emloyees

in the unt. In response to that position, AFSCM sougt comensation

for the increased half an hour per day to be worked by the swg

shift. The increase sougt varied from 6-1/4% to 6-3/4%. The increased

half an hour per day of work represented a 6-3/4% increase in work week.

On Decemer 12, 1977, the District offered a 40 hour work

week, any five consecutive days, and 5% swg shift differentiaL.

AFSCM rejected ths offer.

On Janua 10, 1978, the District offered 8 hours per day

and 40 per week except for the swg shift which would continue on

7Jz hours per day and 37Jz hours per week. No lvbnday - Friday

work week was included. Ths represented the statu quo to AFSQ-1

and was rej ected.

On Janua 13, 1978, the parties were in agreemt on use of

school m:ils and remttance of dues. Grievance procedures were

discussed and at a later date, the District moved from its position

insisting on Amrican Arbitration Association.

At the session of Janua 18, 1978, Dr. Cochran, a meer of the

District i s tea indicated the Board of Trtees would be resistant

to anything tht S1cked of taking away maagemt i s right to m:ge

and they would not be able to swg all three: J:1:mday - Friday

work week, 7Jz hour work day, and 5'í~ swing shift differentiaL.

Duing caucus, Dr. Cochran retured to the room where the

AFSCM tea was, indicated he should not be there, that he was not
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negotiating, but that he wanted to clarify AFSCM i s pcdtion on ,vork

week/work day. AFSCM indicated their position was 8 hour day /40 hour

week, l-nday though Friday work week, 5% swing shift, and 6:J% for the extra

half an hour for swg shift.

Later in this session, the AFSCM representative felt there was

no way to reach a middle ground on work week/work day, and suggested a

side letter on flex tim as an alternative. A booklet on flex tiræ

prepared by U. C. L.A. was loaned to the Dis tric t.

At this sam ræet and nesotiate session, Dr. Wilson, the superintendent,

stated that the end of AFSCM i S certification year was approaching

quickly. lIe stated that it was not to the District i s advantage to

have AFSQ1E decertified if the District had its druthers. On the other

had, it wouldn i t break their heart. He stated that if AFSCM did not

give the District represa~tatives tim to take the aR;eemnt to the

. Board of Trtees, they \vould not be able to còmplete it before

decertification 0 The parties were aware that CSEA had declared its

intent to seek decertification.

Earlier, on Noveriber 30, 19 . the AFSCM representative had met

,vith Dr. Hill, a representative from the District, at a restaurant and

raised the issue tht AFSCM's certification would be n:ing out.

A simlar conversation was held at the sam restaurant with Drs. Hill and

in early January, 1978. They said they had no desire for decertification.

At the Janua 19, 1978 meet and nesotiate session, the AFSG1E

representative offered to prepare languge on flex tim during caucus

and the District agreed to look at Duing caucus, AFSCM began

to prepare the languse, but after caucus the District indicated thev were

not interested in it.
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A heated discussion on work week/work day followed and AFSCM

indicated no resolution was possible, so imasse was likely.

After caucus, the District suggested tht the AFSCM local chapter

president serve as the AFSCM spokesperson rather th the AFSCM

business agent who had been spokesperson. This suggestion was

emhatically rej ected and a caucus followed.

Followg caucus, moods had cooled. The District offered a

funday though Friday work week, an 8 hour day, 40 hour work week,

a 5/0 swg shift differential with a side letter on flex time. The

District's offer did not mention 63,% additional pay for those swns shift

eIaJloyees linose work day would increase from 7Jz to 8 hours.

AFSQ1 caucused. Duing the caucus, the additional 63,% for the

increased half an hour was discussed. Followng caucus, AFSCM

accepted the District's work week/work day proposaL. The 63,~~ for the

half an hour increase was not metioned to any District representative.

No specific wordig was agreed to, but the parties felt they had

conceptul agreement. Dr. Cochran indicated that was a lot to give.

Thereafter, negotiations moved rapidly and tentative agreement

was reached on a nurer of item. On several item, AFSCM chaged

their position by agreeing to the statu quo. the end of the day,

AFSQ1 i S representative stated, "We are pretty close,"

On January 23, 1978, the parties ræt and agreemt was reached on a

nurer The 63, for the increased half an hour was not

mentioned. Dr. Hill, a negotiator for the District, suggested a

thee-yea agreemt as the Board of Trtees and admistration were
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anious to retur to items other tha collective bargaining. On

January 25, 1978, there was some question as to three percentage

figues and the District i s basis for arriving at them. Computations

had to be checked.

AFSCM then inquired as to how the staff on swing shift was to be

adjusted to reflect the additional 6\.% representing compensation for the

half an hour increase in work day.

The District exressed surrise. Dr. Hill indicated that the

District throught they had agreement on work week/work day without the

6\.% increase for emloyees on swg shift.

AFSQ1E indicated if they didn f t have agreemnt

by the District including 6\.% for the additional half an hour

they would declare imasse.

Followng caucus. the District i s representatives sugsested that

they keep discussions open and revert to a 7Jz hour work day with no

differential 0

AFSQ1 suggested a 7Jz hour work day for swing shift with a 3%

differential.

AFSCM at all times felt that the District knew they had

a firm position requiring 6~% for the extra half an hour for swng shift

and. therefore, that the District i s offer of January 19 imlicitly

included 6\.% for the extra half an hour.

Dr. Cochran, after it becam evident that the parties did not have

conceptual agreemnt on work week/work day. stated that the District

felt they had agreemet without the 6-3/4%6 pay increase by giving

6The 6-3/4~~ was the increase initially sought by AFSCM.
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the 5% differential to emloyees on swig shift.

The District suggested AFSQ1 accept the District i s last counter-

proposal so they could take it to the Board that night and avoid the

decertification problema

AFSQ1 indicated they were very close to imasse. The District

said they could not subscribe to this a A meet and negotiate session

was scheduled for Februry 2, 1978.

After the session adjoured, the AFSCM comnttee met to discuss

continuing to meet and negotiate or declaring imassea

By letter of January 30, 1978, AFSCM declared imassea On

January 31, 1978, the District wrote to AFSQ1 indicating they assumed

that since AFSQ1E had declared imasse, the ræet and negotiate

session of Februry 2, 1978 was cancelled.

By letter of Febi~i-j 3, 1978, the San Frllîcisco Regional Director

of PERB found an imasse existeda The District appealed the finding

of the Regional Director to the Executive Director of the PERB.

The rædiator from State Conciliation Servce contacted AFSCM on

Februry 6, 1978. On Februry 8, 1978, the AFSCM representative

spoke to the mediator to discuss AFSQ1
was ready to meet at any time on or

On Saturday, Februry 11, the AFSCM s expired,
the mediator called the AFSCM representative and suggested trying to

set up meetings for Tuesday, Februry 14 or the following Thursday or

Friday.

On Thursday, Februry 16, the mediator told AFSCM' s representative

no meeting was set up because the District declined to meet pendins

-8-



resolution of the appeal of the imasse, and that he liad spoken to the

Regional Director. The Regional Director had spoken with the District on

Februry 15, 1978, to indicate mediation should continue pending the

appeal.

The first mediation session was held on Febru 23, 1978. At the

next session on March 2, 1978, several counterroposals on work weeki

work day were exchaged. The unon's finl counterproposal was to be

taken back to the Board of Trtees. Tw days after the Board ræt,

the mediator reported to AFSQ1E that the proposal was not acceptable.

No official exlanation was given to AFSCM.

CSEA filed for decertification on March 10, 1978.

Followg a hearing in this m:tter on l'hrch 16, 1978, the parties

were scheduled to meet with the mediator. The District indicated

they would not meet, but later spent time talkig vJÌth the mediator.

On March 31, 1978, the mediator declared that factfinding was

appropriate.

AFSCM placed the agreemt reached between the District and CSE

in evidence. Ths agreert covers clerical and paraprofessional

emloyees and provides for a 37Jz hour work week. Because of State

requirements under the retirement fud, clerical emloyees had moved from

a 7 hour work day to a 7Jz hour work day and had received a corrnsurate

increase in pay.

The agreeme."lt with CSEA provides:

bargaining unit rny be exanded to other classes by mutual
agreement of the District and CSEA subject to the rules of EE.!1

The District points out that AFSQ1 proposed the followg languge:
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¡¡The Employer further recognizes the Union as the exclusive
bargaining representative for all newly created positions,
except those that lawflly are certificated, maagement,
confidential and supervsory."

The District made a counterproposal of simlar languge.

Finally, AFSCM placed evidence on the record that on one occasion

in March of 1978, an emloyee on sick leave was at the

yard during coffee break attempting to get authorization cards for

CSEA signed. On another occasion, another employee who had

her work day was in the m:intenance yard near closing tim with a

CSEA field representative talking to emloyees. AFSCM made protest

over failure of these persons to sign in and over presence of the field

representative during workins hours. The emloyee on sick leave

said he was an emloyee and didn i t have to sign in. AFSCM had no

knowledge of whether the CSEA field representative had signed in at

District aàrnistration offices or wbether the District had followed

up on AFSCM' s protests 0

CONCLUSIONS OF LAW

The charge of surface bargaining was dismissed for failure to

prove a facie case. The record reflects that the District gave

on a issues. On the central issue of work week/work day,

there was substantial movemt on the part of the District on

MJnday - Friday work week, 5% swing shift differential and

letter on flex time Followig the January 19. 1978 session AFSCM

side

claims they had the belief that the District's offer included the 6%%.

Trie District i s belief was that their offer had been accepted as

proffered without the 6%%.
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The District offer of January 19, 1978 did not include the 6%%

for the additionl half an hour. The District reasonably hoped that

the 5/0 differential would suffice. Despite the fact that AFSCM

discussed the 6%% in caucus, they never raised it with the District

on the 19th of Janua. Since negotiations involve constant IIverent

of parties from heretofore adat positions, AFSCM' s secret

retention of its position on the 6~% canot be transformd into a tacit

offer by the District or an effort by the District to lead AFSCM to

believe they had given in on this issue of the 6\~~ so as to delay

negotiations until certification ran out. The District made a specific

offer and AFSClvE accepted die offer. If AFSQ1 t.l-ouf.,t the offer

included the 6\/0, they should have mentioned it. Their failure to do so

cannot be transfonnd into surface bargaining on the part .of the District.

While the offeriiïg of a proposal wt1ich ca.'1ot be accepted coupled

with an inflexible attitue on m:jor issues and the failure to offer

reasonable altematives rias been held to be surface bargaiing,7 that has

not occured in this case. Although AFSCM suggests the District knew they

could not accept an offer unless it included the 6%%, they never made that

position clear to the District. The IIvemt made by the District from

no set work week to any consecutive five days and, finally, to AFSQ1' s

demd of a J:nday-Friday work week and from no swgshift differential to

a 5/0 swigshift differential, does not support the accusation of an

7 S. Maina & Sons, 163 NL 1071, 65 LR 1054 (1967), Ray E. Hasen, Jr.,

Mfg., 137 NL 251, 50 LR 1134 (1962).
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inflexible attitude. The District was also willing to revert from its

position tht swigshift move from a 7Jz hour day/37Jz hour week to an

8 hour day/40 hour week back to accepting the status quo of a 7Jz hour day/

37Jz hour week.

Assung, argudo, that the District f s proposal on Janua 19th

had been predictably unacceptable as claimd by AFSCM, it would not

constitute surface bargaiing unless it foreclosed futue negotiations

or was so patently unreasonable as to frtrate possible agreemnt.

Neither the District's offer of January 19th nor its response to discovery

of error on January 25th evidence intent to foreclose futue negotiations.

Nor can it be said that the District was trying to push AFSCM

to decertification. The fact that the certification year would be up

on Febru 11, 1978 was raised by AFSCM on Novemer 30, 1977 and

again in Janua, 1978. Nothing in the record indicates inte.iit by the

District to do anything other tha attemt to reach agreemnt. The

fact tht AFSCM subjectively felt pressured to reach agreemt is not

attributable to the District, but to the objective fact that only one

year of certification is provided followg election.

The desire exressed by the District to reach agreeInt soon so

they would have time to tae it to the Board of Trtees for ratification

before AFSCM i s certification expired and the suggestion of a three-year
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agreert by them is evidence of the desire for peace in emloyer/

emloyee relations, not an exression of desire to oust AFSCM ìn

favor of CSE.

AFSCM argues that the work week offer by the District constitutes

a net decrease in pay. Nothing in the record supports this argunt.

AFSCM argues tht the District i s finl offer was a take-it or

leave-it offer and that the District never moved from adat insistence

on a 40 hour work week. However, the record reflects that when the

mutual mistake as to work week was discovered on January 25, 1978, the

District offered to revert to a 7Jz hour work week for swg shift and

delete the dìfferential; proposals "Jere also exch;:rriged in mediation.

AFSCM urges the 37Jz hour work week for clerical as evidence of

preference on the part of the District. Since this represents an

increase, this evidence is irrelevant for puroses. of showing

preference. The background, pay rates, and tenT and conditions of

emloymnt for clericals simly are not analogous to the conditions
of emloyment in the m:intenance and operations unit.

AFSCM claim the languge in the agreert with CSEA 8 is designed

to simly sweep the m:intenace and operatìons unìt under that agreemt.

It canot be said that the languge was designed for anything IIre than

including new classifications within the CSEA unit, should any be created.

Presumbly, that was the intent of simlar languge in AFSCM! s proposed

agreemerit. contract languge the agreemt bevlJeen CSEA and the

8
See p. 9, supra.
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District is not evidence of intent by the District to include m:tenance

and operations employees under tht agreemet.

Regardig failure to participate in the imasse procedures in

good faith, imasse was found by letter of Februry 3, 1978; the

mediator contacted AFSCM on Februry 6 and spoke with their

representative on Febru 8, 1978. On the 11th, the mediator

suggested they attemt to ræet on the 14th, 16th or 17th. On the 16th,

the rædiator advised AFSQ1 that the District had declined to ræet

because the findig of imasse was being appealed. The Regional

Director spoke with the District on the 15th and advised them that,

under the rues and reguations, mediation should contÍJ-iue pending

outcome of the appeal. The record does not reflect when the rædiator

spoke with the District, or how long a delay, if any; resulted.because

the District declined to mediate pending outcome of their appeal.

Nor does the record reflect tht the District refued to mediate at

any t:i subsequent to their conversation with the Regional Director,

Based on this record, it canot be said that the District refued to

participate in good faith in the imasse procedures.

AFSQ1 argus persistent refual to participate in rædiation with

the exception of Februry 23 and Mach 2, 1978. The record reflects

only the one delay of unexplained length on the part of the District.

There is no evidence of persistent refuaL.

Further J it is noted AFSCM never attemted to commicate with

the District to IIve the process along. Nor is this a situation 'Were

tim was of the essence and the slightest delay would create irreparable
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injur. Because of the timg of the declaration of imasse by AFCM,

it was not until Febru 11, 1978, the date on which AFQ1' s certification

year exired, tht the ræditor called AFSQ1 to suggest specific dates

the followg week for rædiation. Thus, there wa no possibility that

rapid action could result in agreeit while AFSQ1 wa still with the

protective umrella of their certification year.

For the foregoing reaon, it is found that AFQ1 failed to put on

sufficient evidece to support the chage of failure to paricipate in

the rædiation procedures in good faith.

Since AFSQ1 comleted their cae and the record failed to support

their charges, this dismssal will be without leave to ard.

AMED PROPOSED ORDER

Upon the foregoing findings of facts, conclusion of laws and the

entire record in tls case, it is HEBY ORDER THT TI UNFAI PRACTICE

CHGE, ALGING VIOlATION OF SECTIONS 3543.5(c) & (e), FILE BY LOCA 377,

COUNCIL 57, AFSCM, AF-CIO AR DISHISSED.

The parties have twenty (20) calenda days after servce of this

Proposed Decision in which to file exceptions in accordace with California

Admistrative Code, Title 8, Part III, Section 32300. If no party files

timly exceptions, this Proposed Decision will becom finl on May 26, 1978

and a Notice of Decision will issue from the Board.

Dated: May 1, 1978

./ ii... I.
Sharel J. Wyatt1/ (;
Hearing Officer
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