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(Wiite, G anbroni & Walters), for New Haven Teachers

Associ ation, CTA/NEA and for Newark Teachers Association; Jon A
Hudak, Attorney (Breon, Galgani & Godi no), for New Haven Unifi ed
School District; Lee T. Paterson, Attorney (Paterson and
Taggart), for Newark Unified School District; Robert W Stroup,
Attorney (Paterson & Taggart) for State Center Conmunity Col | ege
District; Charles R Gustafson, Attorney for Centinela Valley
Secondary Teachers Association; WIIliamKay, Attorney (Witnore
& Kay) for Centinela Valley Union H gh School District.

Bef ore d uck, Chairperson; Gonzal es, Menber.1

DECI SI ON
These cases are before the Public Enploynent Rel ations Board
(hereafter PERB or Board) on exceptions by the State Center
Community Coll ege District (hereafter State Center District),
the New Haven Unified School District (hereafter New Haven
District), the Newark Unified School District (hereafter Newark
District), the Davis Unified School District (hereafter Davis

District), the Centinela Valley Union H gh School District

1 Board Menber Moore did not participate in this decision.



(hereafter Centinela District), and the California School

Enpl oyees Association (hereafter CSEA) to five hearing officers’
proposed decisions. They have been consolidated for decision
because they concern the sane issue: Wether a public schoo
enpl oyer may unilaterally freeze "step and colum" salary

i ncreases of its enpl oyees.

Each hearing officer's decision found that the step and
colum salary freezes in question were unilateral changes in
enpl oynent conditions which constituted unlawful refusals to
meet and negotiate. Additionally, in each case the hearing

officer found, citing San Di eguito Uni on H gh School

District,? that the salary freeze had the natural and probable
consequence of interfering with enpl oyees because of their
exercise of rights guaranteed by the Educational Enpl oynent

Rel ations Act® so that the District's conduct viol ated

section 3543.5(a). Al five districts have excepted to the
findings of the hearing officers that their actions in freezing

step and columm salary increases violated sections 3543.5(a) and

2(9/2/77) EERB Decision No. 22. In Carlsbad Unified
School District (1/30/79) PERB Decision No. 89, amgjority of
the Board overruled San _Dieguitgo to the extent it held that an
unl awful notive nust be shown in proving a violation of
section 3543.5(a).

3The Educational Enploynent Rel ations Act (hereafter EERA)
is codified at Governnent Code section 3540 et seq. Al further
statutory citations are to the Governnent Code unless otherw se
speci fi ed.



3543.5(c).* CSEA has taken exception to the findings of the

hearing officer in State Center that CSEA had wai ved any claim
to retroactive paynent of salary increnents.

W have considered each of the records as a whole in |ight
of all the exceptions filed and affirmthe findings of the
hearing officers that, in each case, the district failed to
negotiate on matters wthin the scope of representation.

However, in State Center we find there was no wai ver of the

rights of enployees to retroactive paynent of salary increnents,,
The two Board nenbers participating in these cases disagree
on whether a failure to neet and negotiate necessarily
constitutes an interference with enpl oyees because of their
exercise of rights under the EERA in violation of section
3543.5(a) and therefore reach no decision on that issue here.

See San Francisco Coommunity College District (10/12/79) PERB

“Sections 3543.5(a) and (c) provide:

It shall be unlawful for a public school
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

» - L] L] . L] L] » L] L] - - - - * - - L] L] L] . L]

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.



Deci sion No. 105 for a discussion of this issue as decided by a
majority of the present Board.

The Newark and Davis Districts have requested an opportunity
to orally argue the issues in their cases before the Board. W
deny these requests; the issues have been adequately devel oped
in the briefs submtted to the Board.

FACTS

Step and Columm Sal ary | ncreases

These cases concern the fréeze on sal aries which occurred
when the public school enployers in question unilaterally
elimnated so-called step and colum increases during
negotiations for a 1977-78 contract. Step and colum increases
are methods of automatically increasing enployees' salaries for
| ongevity (step) and qualifications (colum).

For instance, in Newark, a portion of the 1976-77 salary

schedule for certificated enpl oyees was as foll ows:

CLASS | CLASS Il  CLASS IIl CLASS IV CLASS VvV  CLASS VI
STEP AB AB + 15 AB + 30 AB + 45 AB + 60 AB + 75
1 9,414 10, 005 10, 596 11,181
2 10, 005 10, 596 11, 188 11, 780 12,371
3 10, 596 11, 188 11, 780 12, 371 12, 962 13, 544
4 11, 188 11, 780 12,371 12, 962 13, 544 14, 146
5 11, 780 12,371 12, 962 13, 544 14, 146 14, 737
6 12,371 12, 962 13, 544 14, 146 14, 737 15, 329
7 12,962 13, 554 14, 146 14, 737 15, 329 15, 920
8 13, 544 14, 146 14, 737 15, 329 15, 920 16, 512
9 14, 146 14, 737 15, 329 15, 920 16, 512 17,103
10 14, 737 15, 329 15, 920 16, 512 17, 103 17,695
11 16, 512 17, 103 17, 695 18, 286
12 17, 103 17, 695 18, 286 18, 878
13 17, 695 18, 286 18, 878 19, 469




As enpl oyees gained |ongevity, they noved from one step to
the next each year. As they attained nore educational
training, they noved from one colum to the next.

I n each case before the Board, the district admttedly
i npl emented policies which placed the enpl oyees in question at
the sanme position and dollar anobunt on the 1977-78 sal ary
schedule as they had attained during the 1976-77 fiscal year.

In Davi s, New Haven, Newark, State Center, and Centinel a

the hearing officers' statenments of procedural history and
facts are without prejudicial error and are adopted as the

findings of the Board itself.5

DI SCUSSI ON
In their exceptions and supporting briefs, the districts
make the follow ng argunents:
1. PERB should not follow federal precedent that a
unilateral salary freeze may be a failure to
negoti ate; PERB should instead look to certain public
sector precedent which finds such a freeze to be

I awf ul .

°I'n Centinela, the record does not support the hearing
officer's statenent that when the budget was adopted, the
superintendent was aware that additional savings could be
achieved by alterations in class size. However, since our
deci sion does not rest on a finding that the Centinela District
had the financial ability to pay increnments as of Septenber 7,
we do not find this error to be significant.



2. Even if PERB does follow federal precedent, there was
no change in the status quo because there was no past
practice of paying salary increnents.

a. The past practice has been to reach agreenent
on salary increnments before inplenentation

b. Past practices cannot be established by

evi dence of conduct prior to inplenmentation of the
EERA.

c. The practice was termnated by an interim
agreenment between the parties.

3. The district fulfilled its obligation by negotiating
before freezing sal aries.

4. The totality of circunstances indicates that the
district negotiated in good faith; therefore under
federal precedent no violation should be found.

5. Since California case law indicates that salaries
cannot be reduced after July 1,6 the freeze was
justified:

a. by fiscal necessity,;

°See, e.g., Rible v. Hughes (1944) 24 Cal.2d 437, 444 [150
P.2d 455, 154 A'L.R 137]; Abrahamv. Sins (1935) 2 Cal.2d 698,
711 [34 P.2d 790, 43 P.2d 1029]; A . B.C. Federation of Teachers
v. AB.CUnified Sch. Dist. (1977) 75 Cal.App.3d 332, 337-339
[142 Cal . Rptr. 111]. Also see San Mateo County Community
Col l ege District (6/8/79) PERB DeciSron No.” 94; San Franci sco
Communi'ty ColTege District (10/12/79) PERB Decision No. 105.




b. to preserve the negotiating position of the
district and maintain flexibility in negotiations.
Two of these argunents, raised by all the districts, goto
the overall issue of whether unilateral wage freezes in general
constitute an unlawful failure to negotiate in good faith.
These are: whether PERB should follow that public sector
precedent which finds wage freezes to be | awful, and whet her
such wage freezes should be justified by California case |aw
that certificated enpl oyee wages cannot be reduced by the
District after July 1.
PERB has already responded to these argunents in San Mat eo

County Community College District, supra PERB Decision No. 94

and San Franci sco Community Coll ege District, supra PERB

Deci sion No. 105. In those cases, the Board decided that the
district's unilateral salary freeze in the face of a perceived
financi al energency engendered by the passage of Proposition 13
constituted an unlawful failure to negotiate in good faith.

In its decision in San Mateo, the Board set forth its
reasons for prohibiting unilateral changes in terns and
conditions of enploynent. |In so doing, it rejected the
district's argunent that PERB should follow those jurisdictions
that have held that w thholding salary increnents does not
constitute unilateral change or is justified by the differences
bet ween public and private enployers. See, e.g., Board of

Cooperative Educational Services of Dockland County v. New York




State Public Enploynent Relations Board (1977) 41 N Y.2d 753 [95

LRRM 3046]. This position was affirmed in San_ Franci sco

Community Coll ege District, supra, PERB Decision No. 105, at

page 7.

In neither San Mateo nor San Francisco did the Board

directly address the issue of whether a salary freeze is a
uni l ateral change in enploynent conditions; in those cases, the
di stricts acknow edged that they had changed enpl oynent

condi tions, but argued that their changes were necessary under
the circunstances. Several districts in the present cases argue
that a salary freeze is not a unilateral change, but rather is
necessary to maintain the status quo, relying on certain public

sector cases.’ As is inplicit in San Mateo and San Franci sco,

we reject these arguments. W believe that the status quo nust
i nclude past practices with respect to terns and conditions of

enpl oynent. In Pajaro Valley Unified School District (5/22/78)

PERB Deci sion No. 51, we noted that "the [National Labor
Rel ati ons Board] has held that the 'status quo® agai nst which an
enpl oyer's conduct is evaluated nust take into account the

regul ar and consi stent past patterns of changes in the

"See, e.g., Board of Cooperative Educational Services of
Rockl and County v. New York State_ Public Enploynent Relations
Board, supra, 41 N Y.2d 753; Pinellas County Police Benevol ent
Association v. Cty of St. Petersburg (1977) 3 FPER 205 [95 LRRM
30277




8 and found the district's action

conditions of enploynent,"
| awf ul because it was consistent with the district's past

practice. And in NLRB v. Allied Products Corp. (6th Cir. 1977)

548 F.2d 644 [94 LRRM 2433], the court stated, "The [NLRA] is
violated by a unilateral change in the existing wage structure
whet her that change be an increase or the denial of a schedul ed
increase."” Public enploynent relations boards and courts in
other states have al so considered increnental salary increases

as part of the status quo. See, e.g., Hudson County (1978)

4 NJPER 87; _Ledyard Board of FEducation (1977) Connecticut State

Board of Labor Rel ati ons Decision No. 1564; Sprinafield Board of

Education v. Springfield Education Association (1977)

47 111.App.3d 193 [95 LRRM 3000]. Also see Hernando County

School Board (Fla. 1977) 3 FPER 246; University of Miine (1979)

Mai ne Labor Rel ations Board Case No. 79-08, which hold that the
unilateral elimnation of regularly scheduled salary increnents
during negotiations for a first collective bargaining agreenent

is an unlawful refusal to negoti ate.

8hile the PERB is not bound by case |aw devel oped under
the National Labor Relations Act, 29 U S.C. section 151 et seq.
(hereafter NLRA), it may take cogni zance of federal precedent in
interpreting provisions of the EERA which are simlar to
provisions in the NLRA. See, e.g., Sweetwater Union H gh School
District (11/23/76) EERB Decision No.” 4; also see Fire Fighters~
Uniton v. City of Vallejo (1974) 12 Cal.3d 608. Both the NCRA
and the EERA provide that it is unlawful for an enployer to
refuse to negotiate in good faith with an exclusive
representative (29 U.S.C. sec. 158(a)(5); Gov. Code sec.
3543.5(c)) .

10



In all of the present cases, the consistent past practice
was that enpl oyees would advance in pay grade annually according
to their increasing |level of experience and, for certificated
enpl oyees, educational attainment. The status quo was not the
dol l ar anpbunt paid to each enployee on July 1, 1977. The status
guo was that enployees would obtain salary increases each fal
if they net certain requirenents. Thus, each district's
unilateral decision to elimnate the regularly schedul ed sal ary
advancenents constituted a change in the status quo.°®

In each of the cases before us, the district argues that
even if its action in freezing salaries was a unil ateral change,
it had to take this action by the beginning of the school year
(July 1) since it wuld be unable to lower the increnents after

that date.10 Because of this, the districts argue, they |ose

9For a further discussion of this issue with respect to
the Centinela District, see pages 23-24, infra.

%'n County and Gty of San Francisco v. Cooper (1975) 13
Cal . 3d 898, 930, fn. 18 [120 Cal.Rptr. 707, 534 P.2d 403], the
California Supreme Court noted: ". . .Past cases clearly
indicate . . . that a school board may not |ower salaries fixed
by its salary schedule after the beginning of the school year. .
. ." The Court cited Rible v. Hughes, supra, 24 Cal.2d 437;
Abrahamv. Sins, supra, 2 Cal.2d 698; Aebli v. Board of
Education (1944) 62 Cal App.2d 706 [145 P.2d 601]. The nost
recent case on this issue is A.B.C. Federation of Teachers v.
A.B.C. Unified School District, supra, 75 Cal.App.3d 332.

California Educati on Code section 79000 states:

The school year begins on the first day of July and
ends on the last day of June.

11



any flexibility to negotiate lower increnents, even in the face
of financial difficulties. Therefore, they nust unilaterally
freeze salaries, or even |lower themas was done in San Mateo, in
order to preserve all negotiating options. In both San Mateo

and San Francisco, PERB rejected such argunents.

In San Mat eo, which involved classified enpl oyees, PERB

found the line of cases ending with A B.C. Federation of

Teachers v. A.B.C. Unified School District, supra, 75 Cal.App.3d

332, to be inapplicable since those cases were deci ded before
the EERA was enacted and applied to teachers, not classified

enpl oyees. San Franci sco, however, involved certificated

enpl oyees, including teachers. In that case, the Board noted:

The District's argunent that it had to adopt
a salary schedule by July 1 is not
persuasive. Wile the tentative budget is
due on July 1, the final budget is not due
until August 8. (Cal. Ed. Code secs.
85023(b), (d).) The Act directs parties to
begin the neeting and negotiating process
"prior to the adoption of the final budget

for tThé ensuing year . . . SO that there rs
adequate tine for agreenent to be reached or
for the resolution of an inpasse.” (Qov.

Code sec. 3543.7, enphasis added.) In other
words, EERA itself authorizes a district and
an exclusive representative to negotiate a
wage schedule after July 1. Thus, the
District here was not constrained to adopt
and inplenment a salary schedule by July 1.

Furthernore, the cases cited by the districts involve
factual situations that arose prior to the enactnment of the
EERA. In these cases, the courts first note that schoo

governi ng boards have the authority to raise and |ower salaries

12



unilaterally. Anmong the few limtations on this authority was
that it nust be exercised before the beginning of the schoo

year. Thus, in Abrahamv. Sins, supra, 2 Cal.2d 698, 711, the

court stated:

The power of the trustees to raise or reduce
the sal aries of permanent teachers cannot be
doubted, provided It Is reasonably exercised
and no attenpt is nade after the beginning
of any particular school year to reduce the
salaries for that year. (Enmphasi s added.)

And in Rible v. Hughes, supra, 24 Cal.2d 437, 444, it said:

[Al board of education may exercise its
discretion in adopting salary schedul es
f1xing the conpensation to be pald pernanent
teachers although (1) the schedul e nust be
adopted prior to the beginning of the school
year. . .11 (Enphasis added.)

The EERA, however, limted the discretionary authority of
school governing boards. After enployees in an appropriate unit
have selected an exclusive representative, that representative
has the right to negotiate with the district about wages, hours
of enploynent, and other terns and conditions of enploynent.
(CGov. Code sec. 3543.3, 3543.1, 3543.5(c).) The district cannot
change enpl oynment conditions w thout first neeting and

negotiating with the exclusive representative. (Paj aro Vall ey

Uni fied School District, supra, PERB Decision No. 51.) Thus,

1lThe other limitations listed by the court are:

. .(2) any allowance based upon years of training and
experience nust be uniform and subject to reasonable
classification; and (3) the schedul e nust not be
arbitrary, discrimnatory or unreasonable.

13



coll ective negotiations supersedes the manner in which salaries
were previously set.

The system of collective negotiations under the EERA is
i nconpatible with the cases cited by the districts. |[If those
cases applied, negotiations would be distorted in any of three
alternative ways. (1) Districts would be precluded from
attenpting to negotiate a salary decrease; this would inpose a
[imtation on the district's ability to negotiate an item which
is clearly within the scope of representation under the EERA
(2) Districts would be forced to attenpt to conplete
negotiations by the July 1 deadline, an unrealistic solution
since necessary financial information may be unavail able at that
tinme. (3) Districts would be forced to take unilateral action
to maintain their flexibility. Such action is so antithetical
to the give and take of the negotiating process that we have

found it to be a refusal to negotiate. See San NMateo County

Community Col |l ege District, supra, PERB Decision No. 94, at

pages 14-17.

Since the cases cited by the districts are inconpatible wth
the collective negotiations systemmandated by the EERA and were
based on situations arising before the inplenentation of the
EERA, they do not persuade us that they conpel an exception to
our hol dings prohibiting unilateral change.

In sunmary, we affirmour decision in San Mateo County

Community Coll ege District, supra, PERB Decision No. 94, and

14



San Francisco Community College District, supra, PERB Decision

No. 105, that the unilateral elimnation of a past practice of
granting annual step and columm salary increases constitutes a
change in the status quo and may be a violation of the duty to
negotiate in good faith.

There are, however, defenses to a charge of unlaw ul
unil ateral change. For an enployer's unilateral action to be
consi dered unlawful, that action nust constitute a change in the
status quo relating to a matter within the scope of
representati on, made w thout notice and an opportunity to
negoti ate extended to the exclusive representative. 12

Thus, an enployer action affecting an enploynent condition
may be lawful if it is consistent with an established

3

practice.'® Also, an enployer action may be lawful if the

12NLRB v. Katz (1962) 369 U.S. 736 [50 LRRM 2177].

131 n Pajaro Valley Unified School District, supra, PERB
Decision No. 51, the District"s action 1n passing on to
enpl oyees the cost of increased insurance prem uns was
consistent with its past practice of contributing only a sum
certain for enployee health benefits pending the outcone of
negoti ations, and the Board found no unlawful unil ateral
change. Also see NLRB v. Ralph Printing and Lithog. Co. (8th
Cir. 1970) 433 F.2d 1058, cert. demed (1971) 401 U 'S. 925,
where the court said:

VWere there is a well-established conpany
policy of granting certain increases at
specific tinmes, which is a part and parce
of the existing wage structure, the conpany
is not required to informthe union and
bargai n concerning these increases.

15



exclusive representative has waived its right to negoti ate,
ei ther through agreenent or through a failure to request
negoti ati on when notified of a proposed change. Several
districts have argued that, in light of the circunstances in
their districts, their actions in freezing salaries were not
unl awful unilateral changes.

Since these contentions rest on the facts in each case, we
w || discuss each case individually.

Davis District

On June 29, 1976, the Davis District and CSEA entered into
an interimagreenent, which provided in pertinent part:

During this period of negotiations, the
District and CSEA agree that policies
covered under the neet and negotiate

provi sions of the Rodda Act (SB 160) (and
any applicable subsequent |egislation) wll
remain in effect until a witten agreenent
is reached and ratified by the parties or
the inpasse nechani sm under the Rodda Act
has been utilized. During this interim
period the above policies will be nodified
by the Board only if required by energency
conditions or state and/or federal |aws or
regul ati ons.

Thi s agreenent shall becone effective
July 1, 1976 and shall remain in effect for
twel ve cal endar nonths or until conpletion
of a binding witten agreenent by the
parties, but shall termnate no latter than
June 30, 1977.
The Davis District argues that CSEA, having bargained for
this agreenent making policies constant during a limted tine,

shoul d not conplain when the District did not grant salary

16



increnments after the agreenment expired. This is essentially a
wai ver argunent: the exclusive representative, by nmaking a
l[imted term agreenent to maintain the status quo, has waived
its right to negotiate changes in the status quo after the
expiration of that agreenent. W disagree. As we stated in San

Franci sco Community Coll eqge District, supra, PERB Decision No.

105, we will not readily infer that a party has waived its
rights under the EERA; we wll find a waiver only when there is
an intentional reliquishment of these rights, expressed in clear
and unm st akable ternms. 14 There is no indication in the
agreenent that by obtaining a contractual right to continued
enpl oynent policies for a specified period, CSEA intended to
relinquish its statutory right to an unchanged status quo
pendi ng negotiations, thereby waiving its right to negotiate
proposed changes.

The Davis District also argues that it negotiated in good
faith, all wage itens remained on the table, and it had no
intent to underm ne CSEA' s position as exclusive
representative. It states that in private sector unilatera
change cases, the NLRB and the courts focus on "the entire scope
of conduct” in determning whether the enployer refused to

negotiate in good faith.

1Al so see Amador Vall ey Joint Union School District
(10/2/78) PERB Decision No. 74.

17



W believe this is a msreading of federal precedent.

In

NLRB v. Katz, supra, 369 U.S. 736, the United States Suprene

Court said:

Clearly, the duty thus defined may be
violated without a general failure of

subj ective good faith; for there is no

occasion to consider the issue of good faith

if a party has refused even to negotiatein

fact . ... Arefusal to negotiate in_fact
as to any subject within section 8(d) , and
about which the union seeks to negoti ate,

vi ol ates section 8(a)(5) though the enpl oyer

has every desire to reach agreenent with the
uni on upon an over-all collective agreenent
and earnestly and in all good faith bargains
to that end. W hold that an enployer's
uni |l ateral change in conditions of

enpl oynent under negotiation is simlarly a

viol ation of section 8(a)(5), for it is a

circunvention of the duty to negotiate which
frustrates the objectives of section 8(a)(5)
much as does a flat refusal.

Furthernore, in NLRB v. Allied Products Corp., supra, 548 F.2d

644, the
And PERSB,
PERB Dec

court said:

Proof of violation of section 8(a)(5) by
showi ng unil ateral changes nay not be
rebutted by proof of the enployer's good
faith or of the absence of anti-union
animus . . . . [Par.] The fact that the
Conpany offered to discuss re-institution of
the nerit increases does not mtigate its
violation by unilaterally discontinuing

wi t hout negotiation with i

representative, the established nerit review
procedur e.

in San Mateo County Conmunity Coll ege District,

supr a,

sion No. 95, stated:

18



These reasons [for prohibiting unilateral
changes] are convincing even though
case-by-case determ nations of enployer
intent mght reveal, as in this proceeding,
that the enployer did not act with
subj ective bad faith.
Thus, whether or not the Davis District acted with
subj ective good faith, we nevertheless determne that it
viol ated section 3543.5(c) by unilaterally elimnating annual
salary increnents.

Newar k Di strict

Before the Newark Teachers Association was certified as the
exclusive representative of certificated enpl oyees, the Newark
District and the Certificated Enpl oyees Council (CEC) agreed to
a one-year extension of the menorandum of understanding expiring
on June 30, 1976. The Newark District argues that the salary
schedul e contained in this agreenent should not be inplenented
beyond the expiration date of that agreenent because "[t]here
was no agreenent that notw thstanding the expiration of the
interim agreenent that the salary schedule woul d neverthel ess
continue." The District apparently believes that by signing an
agreenent as a nenber of the CEC, the Newark Teachers
Associ ation waived its right as exclusive representative to
negoti ate any proposed changes in enploynment conditions after
that agreenent expired. For the reasons expressed above in

Davis, we find no "clear and unm stakabl e | anguage" pointing to

any such wai ver.

19



The Newark District also argues that its unilateral action
was notivated by budgetary |limtations. The District is not
claimng that its action in freezing salaries was necessary
because sufficient funds were not available, since it
acknow edged that it had reserved enough funds to pay step and
colum increases. The District's argunent is based on its
belief that once the increnents have been given, it will have no
flexibility to negotiate any other uses for these limted funds
after July 1. As noted above, we believe the cases cited by the
District (note 6, _q_r_@_e) are inapplicable because they arose
prior to the enactnent of a systemof collective negotiations in
t he EERA.

New Haven District

The New Haven District argues that the Board should excl ude
evi dence of pre-EERA practices, citing prior Board unit
determ nati on proceedings. 15

Those cases are not really applicable, having been decided
in a unit determnation context where we were | ooking at
representational practices. |In any event, the Board did admt
and exam ne pre-EERA evidence to determne the extent to which

"established practices" within the neaning of section

>Frenont _Unified School District (12/16/76) EERB
Deci sion No. 6; Sweetwater Unified school District (11/23/76)
EERB Deci sion No. 4; Qakland Unified School District (3/29/77)
EERB Deci si on No. 15.
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3545(a) 16 would influence its unft determ nations in those
cases. W found pre-EERA representational practices under the
Wnton Act!-7 sufficiently different fromthose under the EERA
togive little weight to the established practices criterion in
determ ning the appropriateness of a unit. 1In so finding, we
never intended to indicate that past enploynent practices have
little significance when considering enployers' obligation to
mai ntain the status quo during negotiations under the EERA
Since the EERA existed for only a year at the tine the districts
froze enpl oyees' salaries, we necessarily ook to pre-EERA

enpl oyment conditions to determne the status quo. See Pajaro

Val l ey Unified School District, supra, PERB Decision No. 51, in

whi ch we exam ned pre-EERA practices to determ ne whether the
district's conduct, alleged to be a unilateral change, was
actually consistent with the district's past practice of paying

a set anmpbunt for health benefits.

16Secti on 3545 (a) provides:

In each case where the appropriateness of
the unit is an issue, the board shall decide
the question on the basis of the comunity
of interest between and anong the enpl oyees
and their established practices including,
anong other things, the extent to which such
enpl oyees belong to the sanme enpl oyee

organi zation, and the effect of the size of
the unit on the efficient operation of the
school district.

Y"For mer Education Code section 13080 et seq. repealed
Stats. 1975, chapter 961, section 1, effective July 1, 1976.
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State Center District

State Center District contends that, in the absence of an
express reservation of rights, the charges against it were
rendered noot by CSEA's conscious choice of an agreement with a
hi gher inmredi ate pay increase but wthout retroactive
reinstatement of salary increnents. That choice, State Center
District contends, constituted a clear settlenent of the issues
between the parties and a waiver of the rights of the enpl oyees.

The Board discussed the related issues of waiver of rights,
settlement of disputes, and the resulting nooting of cases in

Amador Val |l ey Joint Union School District, supra, PERB Decision

No. 74. In Amador, the Board held that a negoti ated agreenent
was prospective only and did not serve as a settlenent of the

al ready pending charge involving a unilateral salary freeze. W
stated that a waiver of such a charge nust be established by
clear and unm st akabl e | anguage. As the underlying question of
the propriety of the enployer's conduct had not been resol ved,

we held that the case was not npot.

Simlarly, the negotiated agreenent in State Center is

neither a settlenent nor a waiver. The dispute as to whet her
“the District coonmtted an unfair practice remains. The
negoti ated agreenent does not contain an express waiver or
settlenent clause, nor did the District ever request such a
wai ver or settlenment of CSEA. The fact that CSEA rejected

sal ary proposals providing retroactive increments does not inply
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that the parties settled their dispute as to whether the

District had the right to withhold those increnments or that CSEA
intended to waive its right to continue to pursue its unfair
practi ce charge against the District.?!®

Centinela District

The Centinela District argues that in two previous years,
the parties had negotiated step and colum increnents and had
reached agreenent on that issue before enpl oyees were advanced
on the salary schedule. Therefore, the District argues,
automati ¢ advancenent on the salary schedule was not a past
practice and the District's salary freeze was not an unl awf ul
uni | ateral change.

It is undisputed that salaries had never been frozen in the
past; since at |east 1971, eligible enployees had w thout
exception received annual increnents. |If the Association and
the District had not reached agreenent on a new schedul e, the
eligible certificated enpl oyees advanced on the previous year's
schedule. For exanple, the parties did not reach agreenent on

the 1976-77 salary schedule until Novenber 1, 1976. Teachers

18¢cf . Beacon Piece Dying & Finishing Co. (1958) 121 NLRB
953 [42 LRRM 1489, where the NLRB found that a union's action
i n abandoning a bargaining demand in return for other
concessi ons does not constitute an inplied waiver of a statutory
right to bargain on that topic since dropping a demand is not a
clear and unm st akable showing that there was a wai ver, and such
a waiver wll not be readily inferred.
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entitled to step and colum increases advanced on the 1975-76
sal ary schedule until the new schedule went into effect.

The District does not dispute this, but states that the
parties negotiated a separate agreenent regarding step and
colum increases in August 1976 before such increases were
granted. This, the District argues, indicates that the past
practice had changed: annual increnents would not be granted
unl ess the parties reached an agreenent.

The Association representative has no recollection of
specific negotiations on salary increnents or of reaching a
separate agreenent on that subject in August. There is no
indication that the Association was ever aware of a possibility
that the District would not have provided increnents if an
agreenent was not reached. |In fact, the Association
representative believes that he has never negotiated step and
col umm i ncreases.

However, assumng for the sake of argunent that the
Associ ation and the District did agree in August that enpl oyees
woul d receive increnents, the District was nerely agreeing to do
what it was already obligated to do—pay salary increnents
pendi ng the negotiation of a new agreenent. An agreenent to
mai ntain the status quo does not denonstrate a change in the
status quo; thus the alleged agreenent to pay salary increnents
does not indicate a new practice of w thholding increnents unti

such an agreenent is reached.
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The Centinela District also argues that its action was not
an unlawful unilateral change because the parties were
negoti ating salary increnents when the District froze salaries.
This argunent fails for two reasons. Assuming that the parties
were, in fact, negotiating salary increnents at the tinme the
District inplemented the salary freeze, they had certainly not
reached agreenent on that issue, nor were they at inpasse. In
the private sector, a unilateral change nmade during negoti ations
and before inpasse is no nore lawful than a unilateral change
made wi thout giving the exclusive representative notice and an

opportunity to bargain. In NLRBv. Katz, supra, 369 U S. 736,

the Court found the enployees' wunilateral action on a subject

under negotiation to be unlawful. Wile we do not here decide

whet her an enployer is free to take unilateral action after

i npasse has been reached, we find that a unilateral change on a
subj ect under negotiations, in the absence of circunstances

whi ch mi ght necessitate the unilateral action, is a failure to

negotiate in violation of section 3543.5(c).

In addition, the record does not indicate that the parties
negotiated the issue of whether or not the enpl oyees woul d ‘
receive salary increnents prior to Septenber 7, 1977, when the
Associ ation was infornmed of the District's decision to freeze
salaries. The Association initially proposed a formula in which
the percentage of available funds the D strict spent on wages

and fringe benefits for certificated enployees in 1976-77 would
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remain the sanme in 1977-78. Since the fornula included al

funds spent by the District, it included anounts spent on annua
salary increnments. But this does not nean that the Association
was negotiating for sonmething it believed it already had:

annual salary increnents pursuant to a salary schedule. The
anount spent by the District also included the teachers

previous salaries, but this fact does not indicate that the
parties negotiated whether or not the teachers would continue to
receive the sanme anount. Furthernore, during negotiations, the
parties discussed the issue of whether teachers returning from
unpai d | eaves of absence would receive increnents. Surely such
a di scussion would have been premature if there had been any
doubt that eligible teachers who had not been on |eave would
advance on the salary schedule. In summary, there is no clear
and unm stakable indication that the parties actually negoti ated
whet her or not teachers would receive increments; we wll not
infer such negotiations fromthe fact that the parties

negoti ated the general subject of salaries.

The District also argues that Katz stands for the
proposition that the enployer's only obligation is to provide an
opportunity to negotiate; whether or not the parties actually
negoti ated, the Association had a three-nonth period to
negoti ate before the salary freeze would affect the enpl oyees'’
first paychecks. This argunent assunes that the Association

knew that the District intended to freeze salaries. W find
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this assunption unwarranted. The District acknow edges that it
never specifically told the Association that it would freeze
salaries until negotiations on increnents were conpl eted, but
clainms that the Association should have known the District's
intention from the proposed budget, which provided for no
increase in teachers' salaries. To expect the Association to
infer fromthat budget item the know edge that the District
intended to make a major change in the status quo is
unrealistic, particularly when it is possible that the budgeted
anount could remain the same and still provide for regular
increments due to personnel attrition. Therefore, we find that
the Association did not have know edge of, and an opportunity to
negotiate on, the salary freeze until Septenber 7, 1977. This
did not allow sufficient tine for effective negotiations before
Septenber 12, the date by which salaries had to be set in order

to issue Septenber paychecks.

The District attenpts to make a distinction between
negotiations prior to a first contract and negoti ations
subsequent to an expired contract. W find this distinction is
irrelevant in unilateral change cases. An enployer may change
negoti able terns and conditions of enploynent when no contract
is in effect. But the enployer nust first provide an
opportunity to negotiate and, if negotiations are requested,

must negotiate in a good faith attenpt to reach agreenent before
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maki ng changes. *°

As noted above, the Centinela District did
not provi de an adequate opportunity to negoti ate.

The District also argues that the totality of circunstances
denmonstrates that it negotiated in a good faith effort to reach
agreenent. As discussed above, in responding to the Davis
District's simlar argunent, good faith is not a defense to a
section 3543.5(c) charge involving a unilateral change of a
subject within the scope of representation under section 3543. 2.,

Finally the District argues that its action in unilaterally
freezing salaries was justified by its financial situation; it
states that it did not have sufficient funds to pay increnents
for the next year. \Whether or not the D strict did have noney
avai |l abl e, a point disputed by the parties, the District had an
obligation to negotiate proposed changes in enpl oynent
condi tions before inplenenting them This obligation to
negoti ate does not in any way entail an obligation to reach

agreenent, but it does entail an obligation to neet and

9see, e.g., H nson v. NLRB (8th Cir. 1970) 428 F.2d 133,
136 [73 LRRM 2667; 74 LRRM2194] :

The spirit of the National Labor Relations
Act and the nore persuasive authorities
stand for the proposition that, even after
expiration of a collective bargaining
contract, an enployer is under an obligation
to bargain with the Union [fn. omtted]
before he may perm ssibly make a unil atera
change in those terns and conditions of

enpl oynent conprising mandatory subjects of
bar gai ni ng.
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negotiate in a good faith effort to reach an agreenent before
i npl enenting proposed changes.

The Board has held that even the financial uncertainty
engendered by Proposition 13 did not relieve the districts of
their obligation to negotiate proposed changes. San Mateo

County Community College District, supra, PERB Decision No. 94;

San Franci sco Coommunity College District, supra, PERB Decision

No. 105. In San Franci sco, the Board said:

Even when a District is in fact confronted
by an econom c reversal of unknown
proportions, it may not take unilateral
action on matters within the scope of
representation, but nust bring its concerns
about these matters to the negotiating
table. An enployer is under no obligation
at any tinme to reach agreenent with the
exclusive representative. The duty inposed
by the statute is sinply—but
unconditionall y—+he duty to neet and
negotiate in good faith on matters wthin
the scope of representation. Thus the
confusion bred by the passage of

Proposition 13 did not excuse the District's
obligation to neet and negotiate with the
Federation, nor did it justify the
District's unilateral actions.

In this case, the District, with its early know edge of its
financial situation, had no excuse for failing to notify the
union of its proposal to freeze salary increnments wth enough
tinme to allow nmeani ngful negotiations to take place. The
District failed to do so and thus breached its duty to neet and

negotiate in violation of section 3543.5(c).
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REMEDY

Under section 3541.5(c),?° PERB has broad powers to renedy
unfair practices. |In each of these cases, the district violated
section 3543.5(0) by unilaterally w thhol ding schedul ed sal ary
increases fromeligible enployees. The Board finds it
appropriate to order each district to cease and desist from
maki ng unil ateral changes in matters within the scope of
representation and to post the appropriate attached notice.
Furthernore, the Board finds it appropriate to order the
reinstatement of salary increnents and retroactive backpay in
the Davis, Newark, Centinela, and State Center Districts. This
remedy is unnecessary in the New Haven District because the
parties reached an agreenent in which the District agreed to
made a retroactive paynent of the withheld salary increnents.

In Davis, Newark, and Centinela, the districts and enpl oyee

organi zati ons had not reached agreenents including retroactive
salary increnments as of the date of the unfair practice hearings

in those cases. It is therefore appropriate to order each

20Section 3541.5(c) states:

The board shall have the power to issue a
deci sion and order directing an offending
party to cease and desist fromthe unfair
practice and to take such affirmative
action, including but not limted to the

rei nstatenent of enployees with or wthout
back pay, as will effectuate the policies of
this chapter
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district to lift its freeze on salary increnents and to pay any
step or colum increases that eligible enployees would have
received if salaries had not been frozen, with interest at the

rate of 7 percent. (San Mateo County Community Col | ege

District, supra, PERB Decision No. 94, at p. 27; San Francisco

Community Col |l ege District, supra, PERB Decision No. 105, at

p. 20; Cal. Cv. Code sec. 3287; Cal. Const, art. XXII, sec.
22. See also Sanders v. City of Los Angeles (1970) 3 Cal. 3d

252, 261-263.) For the Davis and Newark Di stricts, such paynent
shall be retroactive to July 1, 1977. For the Centinela
District, such paynment shall be retroactive to Septenber 7, 1977,
In the event that any of these districts has reached an
agreenment with the exclusive representative which includes the
retroactive restoration of the wthheld salary increnents, that
District may notify the Board so that a revised Oder and notice

may be issued.

In State Center, the District and CSEA had reached an

agreenment prior to the unfair practice hearing which did not
include retroactive salary increnments. The hearing officer
found that the negotiations history indicated that CSEA wai ved
its demand for retroactive reinstatenent of step increases. W
di sagree. The negotiations between CSEA and the District were
conducted with the know edge that this unfair practice charge

was pending. The normal renedy for an unlawful unil ateral
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wi t hdrawal of a benefit is the restoration of that benefit.?!
G ven this, CSEA's acceptance of the District proposal granting
a 7.8 percent pay increase with no retroactive increnents,
coupled with CSEA' s continued insistence that it intended to
continue to seek the retroactive increnments via the unfair
practice proceedi ngs, cannot be read as an indication that CSEA
consci ously chose a higher imrediate pay increase in lieu of the
retroactive increnents. It is nmore likely an indication that
CSEA went as far as it could in negotiations with the District,
while continuing to seek a renedy for the District's unfair
practice through this unfair practice proceeding. |If the
District had coupled its 7.8 percent proposal with a condition
that CSEA agree not to seek retroactive increnents, and CSEA had
accepted, it would be clear that CSEA had waived any demand for
retroactive increments. This is not the case, however, and it

appears unlikely that CSEA woul d have accepted such an offer.

W do not know how negoti ations woul d have proceeded if the
District had not acted unlawfully by freezing step increnents.
In the absence of an agreenent in which CSEA clearly waived the
right of the unit nenbers to be nade whole for the | osses caused
by the District's unlawful acts, we find it appropriate to
remedy the District's unfair practice by granting increments

pursuant to the 1976-77 salary schedule to eligible enployees

?1See Morris, The Devel oping Law Law (BNA 1971) at p. 858).
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retroactive to July Iy 1977, plus interest at 7 percent per
annum

ORDER

Upon the foregoing facts, conclusions of law and the entire
records in these cases, the Public Enploynment Rel ations Board
ORDERS t hat :

1. The Davis Unified School District, the New Haven
Uni fied School District, the Newark Unified School
District, the State Center Community Col |l ege District,
and the Centinela Valley Union H gh School District
shal |l cease and desist from taking unilateral action
W th respect to enpl oyee wages, hours, or terns and
condi tions of enploynent as defined by Governnent Code
section 3543.2, wthout providing the exclusive
representative with notice and opportunity to negoti ate.

2. The Davis Unified School District shall reinstate
yearly salary increnents for classified enployees, wth
interest at the rate of 7 percent for the anount due
fromJuly 1, 1977, to the date of reinstatenent.

3. The Newark Unified School District shall reinstate
yearly salary increnents for certificated enpl oyees,
with interest at the rate of 7 percent for the anount
due fromJuly 1, 1977, to the date of reinstatenent.

4. The State Center Community College D strict shall
reinstate yearly salary increments for classified
enpl oyees, with interest at the rate of 7 percent for
the anpunt due fromJuly 1, 1977, to the date of
rei nstatenent.

5. The Centinela Valley Union H gh School District shall
reinstate yearly salary increnments for certificated
enpl oyees, with interest at the rate of 7 percent for
the anount due from Septenber 7, 1977, to the date of
rei nst atenent.

6. Each district shall:
(a) Post at all school sites, and all other work

| ocations where notices to enpl oyees customarily
are placed, inmmediately upon receipt thereof,
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(b)

copies of the appropriate notice attached as an
appendix hereto. Such posting shall be maintained
for a period of 30 consecutive days from receipt
thereof. Reasonable steps should be taken to
insure that said notices are not altered, defaced
or covered by any other material.

Notify the appropriate regional director of the
Public Employment Relations Board, in writing,
within 20 days from the date of this Decision, of
what steps the District has taken to comply
herewith.

This Order shall become effective immediately upon service

of a true copy thereof on each district.

Jé&p.

Raymond J. Gonzales, Member Harry Gluck, Chairperson

/
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Appendi x; Noti ce.

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD,
An Agency of the State of California

After a hearing in which all parties had the right to

gﬁrt|p|pate, it has been found that the Davis Unified Schoo

istrict violated the Educational Enploynent Relations Act by
taking unilateral action regarding proposed changes of enployee
wages and step increments, W thout providing the exclusive
representative, California School Enployees Association, wth
notice and opportunity to negotiate. As a result of this
conduct, we have been ordered to post this notice. W will
abide by the follow ng:

(a) WE WLL NOT take unilateral action regarding proPosed
changes of enployee wages, hours or terms or conditions o

empl oyment, without providing the exclusive representative with
notice and opportunity to negotiate.

(b) WE WLL reinstate step increment paynents for
classified employees, with payment of interest at 7 percent for
the amount due fromJuly 1, 1977 to the date of reinstatenent.

DAVI'S UNI FI ED SCHOOL DI STRI CT

' Superi nt endent
Dat ed:

This is an official notice. It nust remanin posted for
30 consecutive days from the date of posting and nmust not be
defaced, altered or covered by any material.
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Appendi x; Noti ce.

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearing in which all parties had the right to
participate, it has been found that the New Haven Unified School
District violated the Educational Enploynment Rel ations Act by
taking unilateral action regarding salary increnents, wthout
providing the exclusive representative, New Haven Teachers
Associ ation CTA/NEA, with notice and opportunity to negoti ate.
As a result of this conduct, we have been ordered to post this
notice. W wll abide by the follow ng:

WE W LL NOT take unilateral action regarding proposed
changes of enpl oyee wages, hours or ternms or conditions of
enpl oynent, w thout providing the exclusive representative with

notice and opportunity to negoti ate.

NEW HAVEN UNI FI ED SCHOOL DI STRI CT

By:

'Superintendent

Dat ed:

This is an official notice. It nust remain posted for
30 consecutive days from the date of posting and must not be

defaced, altered or covered by any material .
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Appendi x; Noti ce.

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD,
An Agency of the State of California

After a hearing in which all parties had the right to

Bartlplpate, it has been found that the Newark Unified School

i strict violated the Educational Enployment Relations Act by
taklng.un||ateral action regarding salary increments, wthout
providing the exclusive representative, Newark Teachers
Association, with notice and opportunity to negotiate. As a
result of this conduct, we have been ordered to post this
notice. We will abide by the follow ng:

(a) WE WLL NOT take unilateral action regarding proPosed
changes of enpl oyee wages, hours or terms or conditions of
empl oyment, without providing the exclusive representative with
notice and opportunity to negoti ate.

(b) WE WLL reinstate step increment payments for
certificated enpl oyees, with payment of interest at 7 percent
for the amount due fromJuly 1, 1977 to the date of
reinstatement.

NEWARK UNI FI ED SCHOCL DI STRI CT

| Superi nt endent
Dat ed:

This is an official notice. It nmust remain posted for
30 consecutive days fromthe date of posting and must not be
defaced, altered or covered by any material.
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Appendi x:  Noti ce.

NOTI CE TO EMPLOYEES
POSTED BY ORDER OP THE
PUBLI C EMPLOYMENT RELATI ONS BOARD,
An Agency of the State of California

After a hearing in which all parties had the right to
participate, it has been found that the State Center Community
College District violated the Educational Enployment Relations
Act by taking unilateral action regarding salary increnments,
wi thout providing the exclusive representative, California
School Enpl oyees Association, with notice and opportunity to
negotiate. As a result of this conduct, we have been ordered to
post this notice. We will abide by the follow ng

(a) WE WLL NOT take unilateral action regarding proPosed
changes of enployee wages, hours or terms or conditions of
empl oyment, without providing the exclusive representative with
notice and opportunity to negotiate.

_?_ WE W LL reinstate step increment payments for
classified enployees, with payment of interest at 7 percent for
the amount due fromJuly 1, 1977 to the date of reinstatenent.

STATE CENTER COMMUNI TY COLLEGE
DI STRI CT

' Superi nt endent
Dat ed:

This is an official notice. It must remain posted for
30 consecutive days from the date of posting and nust not be
defaced, altered or covered by any material.
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Appendi x;  Notice.

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD,
An Agency of the State of California

After a hearing in which all parties had the right to
participate, it has been found that the Centinela Valley Union
H|?h School District violated the Educational Enploynment
Rel'ations Act by taking unilateral action regarding salary
increments, w thout providing the exclusive representative,
Centinela Valley Secondary Teachers Association, with notice and
opportunity to negotiate. As a result of this conduct, we have
been ordered to post this notice. We will abide by the
fol |l ow ng:

(a) WME WLL NOT take unilateral action regarding proPosed
changes of enployee wages, hours or terns or conditions of
empl oyment, without providing the exclusive representative wth
notice and opportunity to negotiate.

(b) WE WLL reinstate step increment paynments for
certificated enmpl oyees, with payment of interest at 7 percent
for the amount due from September 7, 1977 to the date of
reinstatenent.

CENTI NELA VALLEY UNI ON HI GH
SCHOOL DI STRI CT

By:
Superi nt endent

Dat ed:

This is an official notice. It nust remain posted for
30 consecutive days from the date of posting and must not be
defaced, altered or covered by any material.
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