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Appearances: Larry J. Frierson, General Counsel for
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Sat zman) for C assified Union of Supervisory Enpl oyees, Local
699, Service Enployees International Union, AFL-CIOQO

Before: d uck, Chairperson*; More and Gonzal es, Menbers.
DECI SI ON
This case presents essentially the sanme issue as that

resolved by the Public Enploynent Relations Board (hereafter

~*Upon subm ssion of this case to the Board itself,
Chairman duck sent the following letter to the parties:

Pl ease be advised that while | perceive no
| egal reason which would prevent ny
deliberating in the referenced cases, |
have, neverthel ess, chosen not to

partici pate.

Shoul d ny col | eagues on the Board not agree
on the outcone of these cases, | may at that
time participate for the purpose of naking
it possible for the Board to issue an

ef fective decision.

Because Menbers More and Gonzal es reached opposite
conclusions in this case, Chairman Juck participated in its
di sposition in order to permt issuance of an effective fina
order .



PERB or Board) in Sacramento Gty Unified School District

(3/25/80) PERB Decision No. 122: whether two |ocals of the
Servi ce Enpl oyees International Union (hereafter the
International) are "the sane enpl oyee organi zation" within the
meani ng of section 3545(b)(2) of the Educational Enploynent
Rel ati ons Act (hereafter EERA).1

The attached PERB hearing officer's proposed decision held
that the C assified Union of Supervisory Enployees, Local 699,
SEIU, AFL-CI O (hereafter Local 699) is not the sane enpl oyee
organi zati on as Service Enployees International Union, Local 99
(hereafter Local 99) and is not for that reason barred from
representing classified supervisory enployees in the
Los Angel es Cbhnunity College District (hereafter District) in
whi ch Local 99 now represents rank and file classified
enpl oyees. The District has excepted from the proposed
decision, urging that the International "so supports,
i nfluences and dom nates its subsidiary locals as to require a

finding that the 'sanme organi zation' seeks to represent

-~The EERA is codified at Governnment Code section 3540
et seq. Section 3545(b)(2) provides:

A negotiating unit of supervisory enployees
shall not be appropriate unless it includes
all supervisory enpl oyees enpl oyed by the
district and shall not be represented by the
sane enpl oyee organi zati on as enpl oyees whom
the supervisory enpl oyees supervi se.

All section references herein are to the Governnent Code unl ess
ot herw se not ed. :



supervi sors and those supervised by them" For the reasons
that follow, the Board itself affirnms the hearing officer's
determ nation that Local 699 and Local 99 are not the sane
enpl oyee organi zati on.
EACTS
The hearing officer's statenent of the procedural
background and facts in this case is free from prejudicial
error and is adopted by the Board itself.
DI SCUSSI ON

In Sacranento City Unified School District, supra, PERB

Deci sion No. 122, we held that the Legislature intended section
3545(b)(2) to preclude the sane enpl oyee organi zation from
representing even separate units of supervisors and their
subordi nates in order to avoid the risk that enployers face
when their supervisory personnel have dual and possibly
conflicting organi zational interests and work responsibilities.
In that case we also held that two |ocals of the sane
International are not necessarily "the sane enpl oyee

organi zation" nerely because of that affiliation.

Al though the District did not argue that there was
sufficient interchange between the two | ocals thenselves to
make them "the sane enpl oyee organi zation," the hearing officer
nonet hel ess addressed this issue and concluded they were not.
Wt hout adopting the specific discussion of the hearing

officer, the Board also finds that there are not such



connecti ons between these two |ocal as to make them "the sane
enpl oyee organi zation."

As in Sacranmento City; supra, the District here argues that

because the International exerts an inpermssible degree of
control over its locals, the locals are indistinguishable from
their parent organization. The sane constitutional
relationship exists between the International and the |ocals
involved in this case and the International and the |ocals

involved in Sacranento City, supra. For the reasons discussed

in our decision in that case, we disagree that the powers that
the International has over its locals are sufficient to

di squalify Local 699 from representing supervisors in the sane
district in which Local 99 represents their subordinates. As

long as the International exercises its powers over its |locals
in a manner consistent with the purpose of section 3545(b)(2),
and Locals 699 and 99 in fact remain indépendent and

aut ononous, no statutory purpose is served by forbidding Loca

699 from representing the District's supervisory enpl oyees.

Unli ke Sacranento City, supra, the instant case presents an

additional basis for arguing that Local 699 is the sane as the
International. Here Local 699 has been assisted in its
formation énd organi zing by the International and has received
of fice space, equipnent, clerical help and supplies fromJoint
Council 8. For exanple, an International officer (M. Zuniga)
who is not a nenber of Local 699 is an officer of Local 699;

that individual, who is paid by the International, has handl ed



grievances for rank and file enployees in Local 99; signed the
request for recognition of the supervisory unit; helped draft
Local 699's constitution and byl aws; and received his pay at
the office of Joint Council 8, a subsidiary of the

I nternational, which rents office space fromLocal 99. In
addition, Joint Council 8 supplies office space, equipnent,
supplies and staff to Local 699 free of charge. The person who
supervi ses the Local 699 chief organizer is the chief organizer
for Local 99. This help fromthe International continued for a
period of at |east eight nonths.

The District argues that in deciding whether Local 699 and
Local 99 are "the sane enpl oyee organi zation”" we should |look to
cases interpreting section 9(b)(3) of the National Labor
Rel ations Act (29 U. S.C. sec. 150 et seq., hereafter NLRA).

That section restricts the National Labor Relations Board
(hereafter NLRB) from conbining guards and nonguards in the
sane unit, and further provides:

[NNo | abor organi zation shall be certified

as the representative of enployees in a

bargai ning unit of guards if such

organi zation admts to nenbership, or is

affiliated directly or indirectly wiTh an

organi zatton wWhich admts to nmenber ship,
enpl oyees ot ner than guaras. [29 U S. T

SEec. 159(Db)(3), enmphasis added. ]
The NLRB has held that Congress intended Section 9(b)(3):

. to insure to an enployer that during
strikes or labor unrest anong his other
enpl oyees, he would have a core of plant
protection of his property and persons



t hereon without being confronted with a
division of loyalty between the enployer and
di ssatisfied fell ow union nenbers.

[MeDonnel |l Aircraft Corporation (1954) 109
NLRB 967, 969, [Qting 93 Congressiona
Record 6444; see also Arnored Motor Service
Co., Inc., (1953) 106 NLRB 1139, 1140.[|~"

In International Harvester Conpany (1949) 81 NLRB 374, the

NLRB found no disqualifying affiliation when during the
formati ve stages of a new guard union (severed from an existing
m xed unit in response to the anendnent of the NLRA to add
section 9(b)(3)): the non-guard bargaining conmttee chairman
acted as spokesperson for the guard union, the guard union

el ection was conducted on borrowed ballots bearing the
non-guard union's name, the guards net rent-free in the
non-guard's hall, and (at the insistence of the enployer) the
non-guard union continued to receive dues deductions fromthe
guards which were paid over to the guard union. After stating
that "[t]he nmere use of a union hall does not, as the dissent
suggests, establish "affiliation,'" the NLRB said:

Al t hough the record discloses that a certain
amount of comty, mutual synpathy, and

2Accepting this analysis, the federal courts have
additionally noted that section 9(b)(3) does not prevent guards
fromjoining, or enployers fromvoluntarily recognizing, m xed
unions; it sinply restricts the NLRB fromcertifying them
(See, e.g., Teansters, Local 344 v. NLRB (Purolator Security,
Inc.) (7th Cir. 1977) 97 LRRM 2111, 2114-2115, 2116; NLRB v.
Bel -Air Mart Inc. (4th Cir. 1974) 86 LRRM 2378, 2381-2382; NLRB
v. Wiite Superior Div. (6th Cir. 1968) 69 LRRM 2903, 2904-2905;
Teans;ers, Local 71 v. NLRB (D.C. Cir. 1977) 94 LRRM 3167,
3169.




conmon pur pose exist between the Petitioner
and Local 402, UAWCIO, there is no show ng
that the Petitioner is not now entirely free
to and does not formulate 1ts own policies
and decide its own course of _action. [ld.
at 3/6, enphasis added. |

Simlarly, in Federal -Services, Inc. (1956) 115 NLRB 1729, the

NLRB found that tenporary assistance by a non-guard union while
guards organize is not "affiliation."?

The NLRB considers it relevant that the allegedly
"affiliated" unions have overlapping officers. For exanple, in

Wl cox Construction Co., Inc. (1949) 87 NLRB 371, 373-374 the

Board found that:

.o the continuous hol ding of principal
offices in the I.WA [five individuals held
of fices in both organi zations], and
participation in the formulation of |I.WA
policies, by regular officers of the |I.L A
and its affiliate, . . . constitutes an
indirect affiliation . . . of the sort which
Congress intended to proscribe by enacting
Section 9(b)(3) in 1947.

Substantial financial aid froma non-guard union has al so
been found to constitute inpermssible affiliation

(I'nternational Harvester Co. (1964) 55 LRRM 1227), as has

"conti nuous dependence" upon another organization "for materi al

aid as well as for advice and guidance." (The Magnavox Conpany

(1952) 97 LRRM 1111, 1113.

3The NLRB has, however, dismissed a section 8(a)(5)
refusal to bargain charge when it appeared that assistance
during the organi zing canpai gn had continued even after the
guard union was certified. (Mack Manuf acturing Corporation
(1953) 107 NLRB 209, 211.)




But organizing advice is acceptable. (E. g., lnspiration

Consol i dat ed Copper Conpany (1963) 142 NLRB 53, 54; The M dval e

Conpany (1955) 114 NLRB 372, 374; Bonded Arnored Carrier (1972)
195 NLRB 346.)

The hearing officer analyzed Joint Council 8 s assistance
to Local 699 and concluded that that relationship did not
create an inpermssible connection between Local 699 and the
International. W do not need to affirmor reverse this
concl usi on, since even assum ng, W thout deciding, that in this
case the International has provided Local 699 with so nmuch help
for so long as to functionally nmerge the two into "the sane
enpl oyee organi zation," Local 699 is not barred from
representing the District's supervisory enployees because there
is no evidence that Local 99 is simlarly controlled by the
International. Rather, the only continuing links the record
shows between Local 99 and the International are those in the
organi zations' constitutions. W have already held that this
connection is insufficient for this Board to conclude that
Local 99 and the International are "the same enpl oyee
organi zation." Wile the record did show that a Local 699
of ficer has handl ed grievances for Local 99 in the past, that
individual testified that:

[I]t"s nmy expectation that once
certification conmes about and we can get

Local 699 off the ground I will divorce
nyself from Local 99 and work solely for 699.



No evidence was presented to show that this individual did not
mean what he said. Wile we do not find that this Iimted
rel ationship between the two locals is fatal, we do hold that
it nust be termnated as a condition of holding a
representation election. Accordingly, we conclude that
Local 699 and Local 99 are not the same enpl oyee organi zation
with the neaning of section 3545(b)(2).
QRDER
Based on the foregoing findings of fact, conclusions of
law, and the entire record in this matter, it is hereby ORDERED
that C assified Union of Supervisory Enpl oyees, Local 699,
SEIU, AFL-CIO is NOT the sane enpl oyee organi zation as
Los Angeles City and County School Enployees® Union, Local 99,
or Service Enployees Joint Council No. 8 of Southern
California, or Service Enployees International Union, AFL-CIO,
CLC, within the neaning of Governnent Code section 3545(b)(2).
The appropriate unit for an election consists of:
Al'l supervisory classified enpl oyees of the
enpl oyer excludi ng managenent and
confidential enployees and excluding all
non- supervi sory classifications.4
Wthin fifteen (15) workdays after service of this

deci sion, the enployee organi zation shall denonstrate to the

regional director at |east 30 percent support in the above

“SEI U Local 699's request for recognition lists the
classifications sought in its proposed unit. The record does
not reflect that this includes all supervisory classified



unit. Before an election shall be conducted, the enployee
organi zation shall also denonstrate to the regional director
that M. Zuniga no longer handl es grievances for Local 99. The
regional director shall conduct an election if the enployee
organi zation qualifies for the ballot and the enpl oyer does not

grant voluntary recognition.

B§4; Bar bara D. Moore, Member

Harry d uck, Chairperson, concurring

| concur in the findings and conclusions in this case, and
for the additional reasons set forth in nmy concurring opinion

in a conpani on case decided today, Sacramento City Unified

School District (3/25/80) PERB Decision No. 122.

Menber Gonzal es® di ssent begins on page 11,.

enpl oyees of the enployer. Only a unit which includes all
supervisory classified enployees of the enployer is appropriate
(Sec. 3545(b)(2)). T

Jurisdiction is retained to determ ne any questions
relating to whether the unit includes all supervisory enpl oyees
and/ or excludes all managenent or confidential classifications,
if the parties are unable to resolve these issues between
t hensel ves.

10



Raynmond J. Gonzal es, Menber, dissenting:

| dissent fromthe majority's finding that SEIU, Local 699,
is not the sanme enpl oyee organi zation as SEIU, Local 99,
wi thin the neani ng of Government Code section 3545(b)(2), for

the reasons set forth in my dissenting opinion in Sacranento

City Unified School District (3/25/80) PERB Decision No. 122.

= , 4

r/Riyirond J. (jrfzaler; I\/IerTbeT

11



PUBLI C EMPLOYMENT RELATI ONS BQARD
OF THE STATE OF CALI FORNI A

LOS ANGELES COMWMUNI TY COLLEGE DISTRICT, )
)
)

Enpl oyer,
T \ Represent ati on
and ) Case  No. LA-R- 809
CLASSI FI ED UNI ON OF SUPERVI SCRY
EMPLOYEES, LOCAL 699, SEIU, AFL-CI O
Enpl oyee Organi zati on. PROPOSED DEC SI AN
) 6/ 23/ 78

Appearances: Larry Frierson, General Counsel, for the Los Angel es
Comunity Col | ege District; Robert Anderson for the O assified Union
of Supervisory Enpl oyees, Local 699, SEIU, AFL-CQ

Before Sharrel J. Watt, Hearing Gficer,,

PROCEDURAL BACKGROUND

On Septenber 7, 1977, the Gassified Union of Supervisory Enpl oyees,
Local 699, SEIU, AFL-CIO, (hereafter SEIULocal 699) requested
recognition fromthe Los Angel es Comunity College District (hereafter
District) for aunit of approximately 136 classified supervisory
enpl oyees. On Cctober 13, 1977, the District filed its response in
accordance with California Admnistrative Code, title 8, section 33190,
I n which, anong othef things, the District took the position that this
supervisory unit is not appropriate because representation is sought

by SEIU Local 699 while SEIU Local 99 represents the
non-supervisory classified enpl oyees who are supervised by the enpl oyees



in the unit sought inviolation of the prohibitions contained in
Governnment Code section 3545(b)(2) which states:
A negotiating unit of supervisory enployees shall not be
appropriate unless it includes all supervisory enpl oyees

enpl oyed by the District and shall not be represented
by the same enpl oyee organization as_enpl oyees whomthe

SupervIrsory enpl oyees supervise. [Enphasis added. ]

Fol | owi ng investigation by the Los Angel es Regional Director of
the Public Enploynent Relations Board (hereafter PERB), findings of
fact were issued on January 25, 1978, with the recomendation that
a hearing be conducted. A hearing was conducted by a hearing officer
of the PERB on March 28, 1978 at which five depositions were adm'tt_ed
in evidence as part of the record, SEIULocal 699 waived the filing

of abrief and the District's brief was filed on April 21, 1978.
| SSUE

Whet her SEI U Local 699 and SEI'U Local 99 are the sanme enpl oyee

‘organi zation within the meani ng of section 3545(b)(2).

FINDINGS OF FACT
The District recogni zed SEI'ULocal 99 as the exclusive representative
of its non-supervisory classified enployees on May 24, 1977. Sone
supervisory enpl oyees of the District have continued to nmaintain
menber ship? in SEIU Local 99, but SEI'ULocal 99 has not attenpted to

represent themin their enployment relations with the District.

1

The District has_an enrol | nent of approxi mately 134,000 attending class
at nine sites 1977 California Public School Directory at 202,

Cal . State Dept. of Education.,

2

Continuity of menbership in a local union is required to naintain
death benefits allocated fromthe per capita tax paid by the |ocal
union to the International discussed hereafter.

2



The Servi ce Enpl oyees International Union (hereafter, the
International) is an organization which is run by officers who are
el ected every four years at a convention of del egates froml ocal
unions. (ne del egate for every one thousand menbers has voting

privileges. Therefore, SEIULocal 99 has had ten del egates to the

convention according to testinmony. The International constitution indicates
one del egate for every five hundred menbers. A past secret ary/tréasurer

of Local 99 was el ected as one of 35 nenbers of the International’s
Executive Board and served the two offices simultaneously. Qurrently, no.

‘SEl U Local 99 officer holds an office with the International.

The International receives its income froma per capita tax3 of

$1.80. The per capita tax is distributed or earnmarked as fol | ows:

.21 to the menbers' death gratuity fund - paid
on a sliding scal e based on | ength of
nenber shi p
.20 to the strike fund, earnarked for the I ocal union
.16 per capita tax to AFL-A O
.10 building fund for the Washington, D. C

headquarters

.05 to the Conmttee on Political Education
(CQPE) - can be rebated to the local union
for use in political campaigns where it is
perm ssi bl e to use uni on funds.

.03 to various joint councils, State Councils and
the Wstern Conference to assist themin
serving local union

1.02 to the International for its admnistration - of
whi ch approxinmately .30 is used in assisting
 ocal unions in organi zi ng

3
Aper capita tax is an anount per menber per nonth paid fromdues
recei ved by the local union to the International.



Additional per capita taxes paid fromlocal union dues in southern

California are:

.20 to the Service Enployees Joint Council 8 of
Southern California for research and negotiation
servi ces.

06 to the State Council, SEIU

.02 to the Western Conference, SEIU

Al'l local unions chartered by the International fromSanta Barbara
to San Diego pay a per capita tax to Sefvice Enpl oyees Joint Council 8
of Southern California (hereafter Joint Council 8), Joint Council 8
coordinates political activities of local unions of SEIUiIn its
geographi cal area.

SEI'U Local 699 was chartered by the International and has jurisdiction
to include nmembers who are classified supervisory enpl oyees of public
school enployers in Los Angeles County. It was founded after
Eugene Barnes, a classified supervisory enployee of the Conpton Unified
School District, approached Fred Smth, a representative of SElULocal 99
and i nquired about representation for classified supervisory enployees,
The first nmeeting of SEIULocal 699 was held at San Pedro in January
or February of 1977. Smth was present at that neeting. Oassified
supervi sory enpl oyees of public school enployers who have made application
for menbership or signed authorizations are "menbers" although they
pay no dues at this tinme. SEIU Local 699 has no dues paying menbers
ahd apparently no treasury. Qher than one International organizer
who is assigned as the chief organizer for the local, these are the
persons who have been the voting participants in establishing the

| ocal .



I'n March or April of 1977, SEIULocal 699 drewup a constitution
and by- | aws whi cht hey nodel ed af t er t hose of thelnternational . These document s wer e pr epar ed

Baker and International Oganizers Anderson and Zuni ga.
1 .

Thomas Zuniga.and Robert Anderson are organi zers for SEI'U International

They are paid fromthe International's organizing fund and receive their

checks at Joint Council 8. Andersonis not amenber or officer and
| does not vote on matters related to SEIULocal 699, Zuniga is assigned
as the chief organizer for supervisory enployees and was el ect ed
secretary/treasurer of SEIULocal 699, He is the only person who votes
on its business who is not a classified supervisory enpl oyee of a public
school enpl oyer. Onbehal f of SEI ULocal 699, Zuni gawas invol vedinpreparingthe
request for representation, in explaining its structure and in preparing
its by-laws. Once SEIULocal 699 is certified as an exclusive representative,
Zuniga wi || divorce hinmself fromSEl ULocal 99 and devote his efforts to
SEl U Local 699 only. Meanwhile, he has perforned services for SElULocals
99, 699 and 434, On behalf of SEIULocal 99, he has spoken to enpl oyees
of the District, Los Angeles Unified School District, Torrance Schoo
District and Conpton School District, explained elections, negotiations
and the effect on enployees individually and collectively, and has hel ped
to organi ze commttees on each canpus to explain the process to enpl oyees
on each canpus. At the District, he has represented individuals in

grievances and distributed leaflets and spoken to enpl oyees to explain

4
Ceorge Baker, a tenporary trustee of SEIU Local 699 and a senior head
cuystodian at East Los Angel es CoIIe%e, has participated in SElULocal 699
since its conception, | earned about it and was invited to participate
by a business representative of SEIU Local 99.



what has transpired since SEIULocal 99 was certified by PERB, he has
not been involved in negotiations or in putting together proposals to
be presented to the District, but has sat in on nmeet and negotiate
sessions between SEIU Local 99 and the District as part of his training.
Anderson has hel ped SEI'U Local 99 in its organizing canpaign at
the Los Angel es Unified School District and has helped it in hearings.
I n August or Septenber of 1977 the persons present at a menbership
neeting voted for provisional officers for SElULocal 699. The persons
withvoting privileges are those enpl oyed as supervisory enpl oyees of
| a public school enployer and the International organizer who is the
interimsecretary/treasurer of SEIULocal 699, Zuniga.
I n August of 1977, dues of $10 per nonth were established by
the executive board and subsequent|y affirned by a vote of the
nmenber ship.  No dues have been collected and it is not contenplated
that dues will be collected until recognition or certificationis
recei ved by SEI U Local 699 as an excl usi ve representative, SEIULocal 699
* has no income. When dues are collected, the per capita taxes previously
set forthw !l be paid fromthe dues collected irrespective of the
amount of dues approved by the [ocal union.

- SElU Local 699 uses office space, office equipment and supplies of
Joint Council 8 without charge. Joint Council 8 rents space in a
“building located at 2724 W 8th Street, Los Angeles, California, The
building is owned by SEIULocal 99. SEIULocal 99 rents space to
entities other than Joint Council 8. Joint Council 8 pays SEIULocal 99
$350 per nmonth as rent for approximtely 500 square feet of space.

Nothing in the record indicates that the rental arrangenent is anything



other than an armi's | ength business arrangement. Therefore, it is

found that SEIU Local 99 does not contribute support to SEIU Local 699
because SEIU Local 699 is being permtted to use space by Joint Council 8,
Since April of 1977, SEIULocal 699 has hel d nonthly menbership neetings
cat 2724 W 8th, Los Angeles . SEIU Local 99 has not participated in the
organi zing canpai gn of classified supervisory enployees of the District
on behal f of SEIU Local 699, One senior business representative of
'SEIULocal 99 whose deposi tion,.was taken as part of the record herein

was not even aware that SEIULocal 699 was using space in the offices

of Joint Council 8 in their building.

The handl i ng of grievances on behal f of menbers of SEIU Local 699
woul d be done by the local union, not the International. Eugene Barnes,
interimpresident of SEIULocal 699, has been involved in a grievance
where two custodians charged hi mw th harassing them The custodi ans
were represented by SEIU Local 99. Barnes has never been a nenber
of SEIU Local 99.

George Baker, an interimtrustee of SEIULocal 699, still pays dues
to SEIU Local 99 to maintain his menmbership seniority for the death
gratuity. He has been involved in two grievances. (One grievant was
represented by SEIULocal 99, the other by California School Enployees
Association. In each case, Baker participated at the hearing on
behal f of the District. Each involved an enployee who was fired. Each
termnation was uphel d.

The District cites portions of the International constitution and
SEIU Local 699's constitution and by-laws in support of its position

i ncl udi ng:



Article IV - Section 3. - SEIULocal 699's Constitution and By- Laws:

Section 3, Every menber, by virtue of his or her menbership in
this Local Union, is obligated to adhere to and followthe
terms of the International Constitution, and the working rules
pronul gated in accordance with this Constitution, with

. respect to his or her rights, duties, privileges and i munities
conferred by themand by statute. Each nember shall faithfully
‘carry out such duties and obligations and shall not interfere
wth the rights of fellownenbers.

Fromthe International's Cbnstitutiqm

- Article X
Strikes and Lockouts

Unl ess authority to the contrary has been granted bK the
General President, no Local Union shall call a strike

wi t hout Previous notification of the General President,
who shal |l have the right to veto any strike to be called
by a Local Union, |If the General President has vetoed any
such 3trike, the Local Union may not call the strike thus
vet oed.

- Article XIV
Duties of Local Unions

Section 3. The constitution and bylaws of all Loca

unions and anendnents thereto must be submtted to the

I nternational Union and be approved before they becone vali d:
provi ded, however, that notw thstanding such approval

the constitution and byl aws of all Local Unions shall

at all times be subordinate to the constitution and

byl aws of the International Union as it may be amended
fromtine to time. |f a Local Union shall not have

secured the approval of avalid constitution and

byl aws, the provisions contained in the constitution

and byl aws of the International Union as it may be amended
fromtine to tine shall govern said Local Union insofar

as anllcabIe.. Regardl ess of approval, if any conflict
shoul d arise between the constitution and bylaws of a

Local Union, or any anendments thereto, and the

constitution and bylaws of the International Union as it may
be amended fromtime to tine, the provisions of the
constitution and byl aws of the International Union shall

control . Article XV
Menbers' Interests,
Transfers
Section |. No menber of this International Union shall injure

the interests of another nember by underm ning himin wages or
financial status or by any other act, direct or indirect, which
woul d wrongful Iy jeopardi'ze a nenber's office or standing.



Local ArEtni‘(c:Jlrge?r%(nt of
International Constitution

Any Local Union wlfully nePI ecting to enforce the provisions

of this constitution and bylaws shall be subject to suspension

or revocation of its charter.

Relative to strikes, Zuniga testified that after the International
approves a strike and the nenbers vote on it, they hope other nenbers
woul d honor it. If SEIULocal 99 were on strike, menbers of SEIULocal 699
coul d cross the Iine,' but it would not be encouraged because of
repercussions fromfell ow enpl oyees and because it woul d violate Article XV,
Section 1 (Supra) of the International Constitution,

The by-1aws of SEIU Local 699 provide that the objectives are to
safeguard and devel op the economc wel fare of supervisory enpl oyees
working for public school enployers (Article I, section 1.) Mnbership
is open to any classified enpl oyee designated as supervisory by a public
school enployer as defined as supervisory by the EERA (Article 1V,
section 1) within Los Angel es County (Article Ill, section 1.).

The officers of the local union are a president, vice-president,
secretary/treasurer, recording secretary and three trustees (ArticleV,
~section|.) To be eligible torunfor office, a candidate nust have
been a menber for a two year period imediately preceding non nation
or for 1/2 the period subsequent to the date of chartering of
SEl U Local 699 (Article IV, section4.).

The by-1aws set forth the specific duties of each officer and
provide that the Executive Board shall manage and direct the affairs of

-SEI'U Local 699 between nenbership neetings. (Article VI, section 6.),



The by-1aws provide for a negotiating commttee conposed of
SEIU Local 699 staff and not less than three el ected nenbers from
the school district division affected by the negotiations (Article VII,

section 1) and for ratification of negotiations by affected menbers

5
(ArticleVIIl, section2.).

The International constitution does provide for dissolution,

6
-secession and disaffiliation of a |local union.

CONCLUSI ONS OF LAW
Clearly, the Californialegislature was wel |l aware of the
provi sions of the Labor Nhnagehent Rel ations Act, as anended (hereafter
LMRA) in framng the Educational Enploynent Relations Act (hereafter

EERA)  The LMRA specifical |y excludes supervisory enployees from
] _

The objectives of SEIULocal 699 are to "safeguard and devel op
through united and col | ective action the economc welfare of
supervi sory enpl oyees working for public school enployers bY

i nprovi ng wor ki ng conditions and pronoting and maintaining fair
and adequate sal aries and benefits ..." (By-laws, Art Il, sec. 1)
and to "devel op col | ective bargaining agreenents wth.- enPloyers
within [its] jurisdiction that provide the maximumin benefits
and Lpb i nprovenents for the enployees affected and that naintain
t he hi ghest possi bl e standards of union security (At 11, sec.2.).
Therefore, it is found that SEIULocal 699 is an enpl oyee

organi zation within the neaning of section 3540.1(d

6
Article XXII1-Disolution states:

This International Union cannot dissolve while there are seven

di ssenting Locals, No Local Union can dissolve, secede or
disaffiliate while there are seven di ssenting menbers; no Joint
Counci | can dissolve, secede or disaffiliate while there are

two di ssenting Local Unions. The International Union shall be
notified by registered or certified mil of any meeting schedul ed
by a Local Union or Joint Council for the purpose of taking a
vote on disaffiliating fromthe International Union at |east
fifteen (15) days prior to the date of such schedul ed meeting

and a representative of the International Union shall be afforded
an opFortun|ty to speak at such neeting. In the event of secession
dissolution or disaffiliation, all properties, funds and assets,
both real and personal, of such Local Union or Joint Council

shal | become the Propertz of the International Union. Under no
circunstances shall any Local Union or Joint Council distribute
its funds, assets or properties individually anong its nenbership

10



coverage,7 The California Legislature determned that supervisory
enpl oyees of a public school enployer in California would not be
excl uded from coverage under the EERA

The LMRA, while not excluding guards fromcoverage, provides
speci al treatment because of the special relationship security
personnel bear inrelation to protecting the property
of the enployer. Thus, section 9(b)(3) of the LMRA provi des:

... but no | abor organization snail be certified as the repre-

sentative of the enployees in a bar%a|n|ng unit of guards if

such organi zation admts to menbership, or is affiliated
directly or indirectly with an organization which admts to

nember shi p, enpl oyees ot her than guards. -

If the California Legislature had intended to prohibit representation
of supervisory enpl oyees by an enpl oyee organi zation which is affiliated
directly or indirectly with an enpl oyee organization which admts to
- menber shi p enpl oyees other than supervisors, they were aware of the

| anguage of the LMRA and coul d easily have franed | anguage which

7
LMRA section 2. (3) states:

(3) The term"enpl oyee" shall include any enployee, and shall
not be [imted to the enployees of a particular enPoner
unl ess the Act explicity states otherw se, and shall 1nclude
any individual whose work has ceased as a consequence
of, or in connectionw th, any current [abor dispute or
because of any unfair |abor practice, and who has not
obtai ned any other regular and substantially equival ent
enpl oynent, but shall not include any individual enployed
as an agricul tural laborer, or in the domestic service of any
famly or person at his home, or any individual enployed by
his parent or spouse, or any individual having the status
of an independent contractor, or an¥ i ndi vidual _enpl oyed as
a supervisor, or any individud—enployed by an enpl oyer
Subject 1o the Railway Labor Act, as amended fromtime to
tine, or by any other person who is not an enployer as
herei n defined, [Enphasis added]

1



acconpl i shed that end and, by reference, made a whol e body of case |aw
0

on the subject applicable.
The California Legislature did not enact identical or anal ogous

| anguage., Rather, the |anguage adopted in section 3545(b)(2) states:

A negotiating unit of supervisory enpl oyees shall not be
appropriate unless it includes all supervisory enpl oyees

enpl oyed by the district and shall not be represented by

the sane enpl oyee organization as enpl oyees whomthe supervisory
enpl oyees supervi se

Thus representation is not prohibited by an enpl oyee organi zation
that is affiliated directly or indirectly with an enployee organization
that admits non-supervisory enployees to menbership, It is only

representation by the_sanme enpl oyee organization that is prohibited,

A review of other states, while providing no appropriate precedent,
is helpful inthat it reflects the attitude thét general ly there is
no great conflict of interest in permtting representation for
supervisory enployees in the public sector. In the public sector
in Hawaii, the Legislature apparently concluded that the affinity
bet ween supervisory and non-supervisory enpl oyees was greater than
the conflict of interest, because the Legislature in Hawaii gave
supervisory public enployees the right to join the sane enpl oyee

organi zation as non-supervisory enployees for representation. But

required separate units for supervisory and non-supervisory enpl oyees.

8

Eirefighters Unionyv QJ@Y of Vallejq (1974) 12 Cal. 3d 608 which
sanctions the use of federal precedent in interpreting identica
or anal ogous |anguage in California |abor |egislation

9
Hawai i Statutes Annotated, section 89-6

12



I'n Connecticut the Minicipal Enployee Relations Act includes supervisory

enpl oyees in the same unit as non-supervisory enpl oyees if supervision
10
~is not their principal function. | n Washington, D.C

nuni ci pal supervisory and non-supervisory enpl oyees may join the
same enpl oyee organi zation, but they cannot be represented

in the sane gn_ij_.ll Publ i ¢ school enpl oyees carry the prohibition
that "No unit will be established if it includes: (2) any

supervi sor together with other enpl oyees."12 In Florida,

~ supervisory enpl oyees are placed in the sane unit with professional
enpl oyees, In Wsconsin, police and fire supervisors are required
to have their own separate unit,,14 Mchigan permts the same enpl oyee
organi zation to represent both sﬁpervi sory and non- supervisory

enpl oyees provided they are in separate bargaining units,15 while
requiring that all persons with supervisory rank within a departnent

16
be included within one supervisory unit;

10
ME R A section 7-471(2)

11
District Personnel Manual, item38

12 '
District Board of Education Rules, section 5.9

13

Elorida Nurses Associ-ai4-0n (Southeasters Valusia Hospiial District)
PERC 1976) Case No. 8 HRC 751-0019; Florida Nirses Associ-ati-on
PERC 1076) Case No. 8 H-RC 761-0082: Jn-the Matter of the State
of Elorida (PERC 1976) Case No, 8 H4-3

14
Wsconsin State Enpl oyment Relations Act, section 111.70(3)(d)

15
“Inre Gty of Livonia, (MRC 1975) Lab. Op. 96

61 re Northern M chi gan Ui versitg (MERC 1976) Lab. On. 490-.
Th e Oty of Hushing (L. 9)

13



In summary, no state follows the LMRA view that supervisory
enpl oyees may not be represented or may not be represented by an
enpl oyee organization that is affiliated directly or indirectly with
an'enployee organi zation that represents non-supervisory enpl oyees.
Rat her, the consideration goes to whether supervisory enpl oyees
shoul d be included in the same unit with non-supervisory enpl oyees

in the public sector.

Prior to passage of the EERA, public school enployees were
governed by the Wnton Act which defined public school enployee
as "any person enpl oyed by any public school enployer excepting
t hose persons el ected by popul ar vote or appointed by the Governor
of this state,," Al public school enployees had the right to join
and participate in enployee organizations of their own choosing for
~the purpose of representation on all matters of enployer-enpl oyee

18 _ ,
relations. Thus, for purposes of meet and confer under the Wnton

1 Education Code section 13080 et seq. repealed July 1, 1976,

—- Ibid, section 13082
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Act, supervisory and non-supervisory enpl oyees coul d be represented
by the sane enpl oyee organi zation.

Thus the California Legislature could have:

1. precluded coverage of supervisory enpl oyees;

2. precluded representation of supervisory enployees by an
enpl oyee organi zation that was affiliated directly or
indirectly with an enpl oyee orPan|zat|on t hat
represents non-supervisory enployees;

3. looked to other states and precluded inclusion in
the sane unit;

4o continued the Wnton Act framework wherein the sane
enpl oyee organi zation coul d represent both supervisory
and non- supervi sory enpl oyees.
The California Legislature followed a separate franmework and
precluded only representation by the same enpl oyee organi zation
"Sanme" is defined as resenbling in every way: not different in
rel evant essentials; conformng in every respect; being one w thout
addi tion, change or discontinuance: having one nature or individuality;

corresponding so closely as to be indistinguishable.19

By definition, it is clear that SEIULocal 699 is not the same
as SEl ULocal 99. They have separate officers, jurisdiction over
separate enpl oyee classifications (supervisory and non-supervisory)
and a separate dues structure and treasury with which to carry
out their programs, The fact that they are both affiliated with
the International and Joint Council 8 does not make themthe sane.

While each will pay the per capita tax required by the Internationa

19
Wtabsztoeor%s Third New I nternational Dictionary, unabridged, (1976)
A | _
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and Joint Council 8, each entity will determne through its menbership
and executive board whether to utilize the services of the Internationa
and Joint Council 8.

Menbers of SEIU Local 99 have no vote on the election of officers

“for SEIU Local 699, on the amount of dues to be paid to SEIULocal 699,
on the conduct of negotiations by SEIULocal 699, or the ratification of
negotiations conducted by SEIU Local 699, and no right to be represented
by SEIULocal 699, Indeed, the by-laws of SEIULocal 699 do not adnmit
non- supervi sors to menbership. Based on this autonomous structure,

it is found that SEIU Local 699 is not the sanme enpl oyee organization

as SEI U Local 99.

The District urges the finding that SEIULocal 99 and SEI'U Local 699
are the "same organization" and that two separate organizations can
be found only if there is a conpl ete separation between themand
conpl ete autonony on behal f of each. This finding is rejected.
SEI'U Local 699 and SEIU Local 99 are not the same as the foregoing has
indicated, They are essentially autonomous entities, each of whichis
affiliated wmth the International,, If the Legislature had intended
to preclude representation of supervisory and non-supervisory enpl oyees
by enpl oyee organizations which are affiliated with the same internationa
organi zation, they woul d have done so by adopting the LRVA |anguage
relative to units of guards, They did not do so-

The District argues that each local of the International is
subordinate to the International and merely a subdivision of the
International. This ignores the constitutional provision which

provides for disaffiliation.

16



In further support of its position, the District calls attention
to Article XV, section 120 of the International Constitution for
the proposition that this provision would prohibit a supervisor
fromrecommendi ng di smssal of another nenmber of SEIUInternational ,
The article, it nust be assumed, is not intended or designed to
require any enployee to fail to fully performhis or her job function.
More inportantly, however, such a conflict is inherent to

section 3545(b)(2) inthat the section requires that all supervisory

enpl oyees be included within the unit, Thus, for exanple, a supervisory
unit mght well include a director of maintenance and operations,
an assi stant director of maintenance and operations, a head custodian

and an assi stant head custodian, all of whomare supervisors within

21
the meaning of section 3540,/ (), and all of whomsupervise other

persons within the same unit with the exception of the |owest

ranking supervisor within a districts hierarchy. Wth this built-in
conflict already included within the statute, this argunent of the
District does not provide a basis for finding that the Legislature
intended to preclude representation of supervisory and non-supervisory

enpl oyees by affiliated autononmous |ocal unions,

2
%}_Jpsupr aat p. 8

“"Section 3540.1(m) states:

"Supervisory enpl oyee" neans any enpl oyee, regardl ess of job
description, having authority in the interest of the enployer to
hire, transfer, suspend, lay off, recall, pronote, discharge,

assign, reward, or discipline other enployees, or the responsibility
to assignwork to and direct them or to adjust their grievances,

or effectively recomrend such action, if, in connectionwth

the foregoing functions, the exercise of such authority is not

of anmerely routine or clerical nature, but requires the use of

I ndependent | udgnent,

17



Next the District calls attention to that portion of the International
(‘onstitution,22 whi ch requires prior approval by the International
general president before a local union can call a strike, and argues
that menbers of other SEIU local unions would be required to honor
the picket line; indeed, the District argues that the International
and SEIU Local 99 coul d conpel the supervisory nembers of SEIU Local 699
to honor the picket line of SEIULocal 99,

The obvious fallacy of this line of reasoning rests in the prem se.

Under the Wnton Act, supervisors and non-supervisors were represented
by the same enpl oyee organi zation and strikes by public sector

enpl oyees were unlawful .  Under the EERA, supervisory and non-
supervisory enpl oyees are not permtted to be represented by

"the sane" enpl dyee organi zation. Strikes are still unlawful. Thus,"
the possibility of an unlawful strike is not a basis for finding

two separate entities to be "the same" enpl oyee organization. Since the
courts of California have consistently found that strikes by public

enpl oyees are unl awf ul ,23 this clause does not threaten the District

whi ch has a speedy, immediate renmedy available to it through the courts.

Further, it is doubtful that the witness who testified that this was the

neaning of Article Xl and XV was aware of how those articles had
been interpreted by the International since he was only a recent hire
by the International. Article XI, onits face, allows the International

toveto a strike. Nowhere does it require a group of enployees to

22
See Article XI, -supra at p, 8

23
See G %and County of San Francisco v Nathan B Ooggt]ar, George A, Bangs

(1975) 13 c 3d 898°| 120 Cal. Rotr. 707; 534 P 2d 4 -
Los Angeles Unified School District v United Teachers of Los Angeles
(1972) 24 °CA 3d 142 100 Cal ~Rptr. 8067 Pasadéna UniTi&d" SChodl District v
Pasadena Federation of Teachers (1977) 77 CoAg 3d 100, (M40 CaL RiTT. 410
nmod, at 72 CA 3d, 763d { "Cal. Rptr, |. '
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initiate a strike or a secondary group of enployees to honor a picket

. . 24
I|ne,1P nor does Article XV.

Further, the Constitution deals only with menbers. Wt hout
question, an enpl oyee organi zation cannot fine non-nenbers, 25

and nust represent all enployees within the unit,2® without regard

to menbership. Nor can a union discipline menbers for refusing to

27
participate in unprotected or unlawful activity.

Because menbers fromany |ocal may be elected to the International
executive board, the District argues that this could create a conflict
of interest inrelation to the District and this was what the
Legi slature intended to prevent in passage of section 3545(b)(2). As
one possible vote in a 35 menber executive board, this
argunent is, indeed, remote. And, again, if this was the intent of
the Legislature they would have precluded representation of supervisory
enpl oyees by an enpl oyee organi zation that was affiliated directly

or indirectly with an enpl oyee organization that admtted non-supervisory

24
Supra at p. 8.

25
The LRWA, section 8(b)(1)(a) prohibits an enpl oyee organi zation
fromrestraining or coercCi _nE enpl oyees for the exercise of rights
guaranteed by that Act. Likew se, the EERA section 3543.5(b)
prohi bits an enployee organi zation fromrestraining or coercin
enpl oyees for the exercise of ri ghts_%uarant eed by the Act. The
United States Supreme Court has prohibited enpl oyee organizations
fromdisciplini n%enon- menbers or nenbers who resign for crossing
a picket line - See Machinist Lodge 405 (Boeing Co.) v. NLRB
(US S C 1973) 412TUS _ ; V.
Textile Wrkers Local 1029 (International Paper~Machi ne Box (o.)
26(U. o.0.C 197Z2) 409 U S 215 [dl LRRM 2693 .

Section 3544.9 states:

The enpl oyee organi zation recogni zed or certified as the
exclusive representative for the purpose of meeting and .
negotiating shall fairly represent each and every enployee in
the appropriate unit.

?

2—' See Insurance Workers, et sal (1978) 236 NLRB No. 50; NLRBVv.
International Union of Marine & Shipbuilding WWrkers of America, et al
(1968) 391 U W418; Local 138, International Union of Qperating Engineers
(1964) 149 NLRB 674. ' .
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enpl oyees. Instead, the Legislature only prohibited menbership in
the sane organization.
Describing Joint Council 8 as a subsidiary of the International,
the District clainms there is no autonony between the Internationé
and SEl U Local 699 because Joint Council 8 has permtted SEI ULocal 699

to use office space and equi pment without charge.

The free use of space and equi pnent donated by Joint Council 8
I's not evidence of control of SEIULocal 699. Since it is interim
elected officers and applicants for menbership who are supervisory
classified enpl oyees of public school districts who conduct all of
the business of SEIULocal 699, the free use of office space and
equi pnent without requiring sonething inreturnis incidental only.

The single exception to the above is Thomas Zuniga, an Internationa

organi zer, assigned to SEIULocal 699, who is interimsecretary/treasurer

and has voted on the business of SEIULocal 699. Robert Anderson
an International organizer, helpedwith the witing of by-laws for
SEI'U Local 699, but has had no vote on official business,

The participation of Anderson was mnimal. Zuniga has been nore
active, but once the local begins to function fully and conducts
el ections of regular officers, hew !l have no standing to run for
of fice and no standing to obtain menbership in the [ocal

Wi | e Zuni ga and Anderson hel ped in the formation of SElU Local 699
It is clear that every step has followed a denocratic process and
virtually all acts, including the adoption of by-laws, the determ nation

to request recognition, the setting of dues and the determnation of

20



interimofficers has been by a vote of the "nmenbers". Notice has
been sent and nmonthly meetings conducted fromthe inception of
SEI U Local 699 for this purpose.
I't is obvious that control is in the hands of the nenbers and
their elected executive board. Neither the International nor
Joint Council 8 can be said to domnate this fledgling local. At nost,

the International has rendered gui dance.

PROPOSED ORDER
Based on the foregoing findings of fact, conclusions of |aw,
and the entire record in this mtter, it is the Proposed O der
that:

( assified Union of Supervisory Enployees, Local 699, SEIU
AFL-CI O is NOT the same enpl oyee organi zation as

Los Angeles Gty and County School Enpl oyees' Union,

Local 99, or Service Enpl oyees Joint Council No. 8 of

Southern California, or Service Enployees Internationa

U]g| OH, éEHFEACl O, CLC., within the meaning of section 3545(b)(2)
of the .

The appropriate unit for an election %gysists of :

Al'l supervisory classified enpl oyees of the enpl oyer
excl udi ng managenent and confidential enployees and
excluding all non-supervisory classifications.

28

SEI'U Local 699's request for recognition |ists the classifications
sought in its proposedunit. The record does not reflect that

this includes all superV|sorr classified enpl oyees of the enployer.
Only a unit which includes all supervisory classified enployees

of the enployer is appropriate (section 3545.(b)(2).

Jurisdiction is retained to determne anr questions
relating to whether the unit includes all supervisory
enpl oyees and/or excludes all nmanagement or confidentia
classifications, if the parties are unable to resolve
these issues between thensel ves.
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The ‘parties have 20 cal endar days follow ng the date of service
of this Proposed Decision inwhichto file exceptions in accordance
withthe California Admnistrative Code, title8, section 32300.
Pursuant to the California Admnistrative Code, title 8, section 32305,
this Proposed Decision shall become final on July 17, 1978, unless a
party files a timely statenent of exceptions.

Wthin ten (10) workdays after this decision becomes final, the
enpl oyee organi zation shal | denonstrate to the Regional Director
at |east 30 percent support in the above unit. The Regional Director
shal | conduct an election if the enpl oyee organization qualifies fzgr
the ballot and the enpl oyer does not grant voluntary recognition.

The date used to establish the nunber of enployees in the above
unit shall be the date of this decision unless another date is deemed
| appropriate by the Regional Director and noticed to the parties. In
the event another date is selected, the Regional Drector may extend
the time for enployee organizations to demonstrate at |east 30 percent

support inthe unit.

| -,
dated: June 23, 1978 [2d svroc O aout
“harrel J. Wat” /

Hearing Offi cer y

29 _
Vol untary recognition requires majority proof of support in all
cases. See CGov. Code Secs. 3544 and 3544. 1.
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