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DECISION 

This case is before the Public Employment Relations Board 

(f orme:r Educational Employment Relations Board and 

hereinafter referred to as PERB) on ions raised the 

respondent San Mateo City School District reafter District) 

to the attached hearing officer's decision. The amended unfair 

actice charge filed by the San Mateo 
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meet and negotiate in good fai th over the length of the
instructional day, preparation time, and rest time. SMETA also

alleged that the Distr ict, dur ing the 1976-l977 and 1977-l978

negotiations, unilaterally adopted changes in the length of the

teachers i instructional day and preparation time. The Distr ict
denied that such changes affect hours of employment, asserting

that such matters are outside the scope of representation as

defined in section 3543.2.

After a hear ing, the PERB hear ing officer concluded that

the District violated section 3543.5(c) during the 1976-l977

negotiations by refusing to negotiate on instructional time and

preparation time and by unilaterally lengthening the

instructional day and concomitantly reducing preparation

time. He further concluded that although there was a violation

as to preparation time during 77-l978 negotiations, there was

none commi then with respect to instructional time. He
decided that the Association failed to prove that rest time is

a proper subj ect of negotiat and, therefore, declined to
de rmi ne whether the Distr ict negotiated in good i as
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FACTS

On May l3, 1976, the Distr ict recognized SMETA as the

exclusi ve representative of its certif icated employees. In
July 1976, SMETA submitted its initial contract proposals for

1976-1977, which included provisions regarding instructional

duty time, preparation time, and rest time. In September, the

parties commenced negotiations which continued until

February l, 1977.

On November 9, 1976, the Distr ict! s Board of Trustees

formally adopted changes in its Policy and Regulation 6ll2.2

2policy 61l2, as mod if ied ¡ provided in pert inent par t:

The Board of Education shall adopt a
schedule for lengths of the school day upon
recommendation of the Super intendent,
cognizant of the requirements of the State
Education Code and the diverse educational
needs of the students.

Regulation 6l12, as modified, provided in pertinent part:

Daily schedules of classes shall be
determi ned by the pr incipal of each school
wi th the approval of the Super i
Schedules adopted should meet
and distr t ulations.

Var iations in s are ssi
at discretion the Princadju are necessary to reconci ss
and bus schedules or when ustments will

ide better utilization t
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The change effectively lengthened the minimum instructional

day3 as of January 1977, by adding six minutes of

instructional time per day and subtracting thirty minutes of

teacher preparation time allocated on Wednesdays. The overall

7 l/4-hour workday and the duty-free lunch period for teachers

remained unaltered. According to the Distr ict, this measure

was necessary because of parental concerns that the Distr ict

had the shortest instructional day of all school distr icts in
San Mateo County. On December 13, 1976, SMETA filed thi s

unfair practice charge.

The parties continued to negotiate. On February 1, 1977,

following mediation, the Distr ict and SMETA agreed to a

contract, the duration of which was through June 30, 1977 and

thereafter until one of the parties served wr i tten request for

renegotiation. Wage issues were resolved but the issue of

s was specifically left unaddre resolution
the instant unfair practice case.

Shortly thereafter the parties began negotiations for

1977-1978. SMETA resubmi tted its proposal 1976-l977 on

instructi Distr d not re on is
issue. It did in its memor Mar 8, 1977

to SMETA that if PERB ruled the instructi wi in

3See
nimum
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the scope of representation, the reopener clause of the

1976-l977 agreement could be utilized to negotiate the

instructional day issue.

SMETA also proposed not less than one hour of preparation

time and a twenty-minute rest per iod for each two hour s of
instructional time. The Distr ict contended that unused

noninstructional time was excess time which teachers could use

for preparation. If, however 1 a teacher could not complete the

necessary preparation for classroom work on unallocated time,

the Distr ict expected teachers to use time outside of school to
prepare. In response to SMETA i S proposal on rest time, the

Distr ict proposed that employees would have a break for

per sonal needs every two hours. There is no evi in

record either that SMETA sought further negotiations or that

Distr ict subsequently refused to discuss rest time.
On Apr il 1 1977, the Distr t in adopted changes in

Policy and Regulation 6ll2, 4 effective September 1977. These

4policy 6ll2, as again modified, pr
part: in pertinent
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changes increased the instructional day by 30 minutes and would

have eliminated the Wednesday preparation per iod entirely if

the existing staggered class schedules were maintained.

instructional day are indicated as average
minu tes per day for a five-day per iod and
exclusive of passing time, lunch, recess and
other non-instructional activities.

Minimun Maximum

Kindergarten
Grades l-2
Grade 3
Grades 4-5
Grades 6-7-8

l80
260
280
300
315

180
300
310
330
345

The range for the length of the
instructional day at each grade level
provides for the uniqueness of each school
community, for the increasing maturity of
the children and for the opportunity of the
instructional staff to see more effective
ways to educate children. Should a school
wish to develop a schedule which exceeds the
range of minutes for the length of the
average instructional day at any grade
level, such approval may be gI ven by the
Board of Education, upon recommendation of
the Super intendent of Schools.

Regulation 6112 in pertinent part provides:

Daily schedules for each school shall be
termined by the pr incipal ofth t of Super i

the Board 0 Education. Schoolmeet 1 , icies
Board of Education, distr ict ulations.
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DISCUSSION

The scope of representation is set out in section 3543.2:

The scope of representation shall be limited
to matters relating to wages, hours of
employment, and other terms and conditions
of employment. "Terms and conditions of
employment" means health and welfare
benefi ts as defined by section 53200, leave,
tr ansf er, and reass ignment pol icies, safety
cond i tions of employment, class size,
procedures to be used for the evaluation of
employees, organizational secur i ty pursuant
to section 3546, procedures for
processing gr ievances pursuant to sections
3548.5, 3548.6, 3548.7, and 3548.8, and the
layoff of probationary certificated school
distr ict employees, pursuant to
section 44949.5 of the Education Code. In
addition, the exclusive representative of
certificated personnel has the right to
consul t on the defini tion of educational
objectives, the determination of the content

courses and cirr iculum, and the selection
of textbooks to the extent such matters are
within the discretion of the public school
employer under the law. All matters not
specifically enumerated are reserved to the
public school employer and may not be
à subj ect of meeting and negotiating . .

question before the Board is whether any of the

disputed subj ects--length of the instructional day, preparation

time, rest per iods-f Is wi thin the scope of negotiations

as .c ..11 by section 3543,2. It is iat i S

contention rs are cover r term II s
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of employment." The Distr ict contends that the subjects are
matters of educational policy and, therefore, outside of scope.

Reference to private sector experience is marginally

helpful as there has been little litigation based on the term

"hours of employment." Because, unlike EERA, the National

Labor Relations Act (hereafter NLRA) 5 does not have limi ting

language defining "terms and condi tions of employment," the

case law developed under the federal statute tends to blur the

distinction between "hours" and "terms and conditions." The

NLRA does not require that distinctions be made between

categor ies of mandatory subj ects of bargaining. Nevertheless,

an examination of NLRB and judicial treatment of bargaining

s ubj ects concerning hours and nonwork time is usef in

dec id ing the issues presented by this case. 6

In ted Meat v. Jewel Tea Co. (l965) 38l

u. s. 6, 69l (59 LRRM 23761, the Supreme Court ess the
o igation as follows:

The particular hours the day and the
particular days of the week during which
employees may be requir work aresubjects wi in es,

s r termsi unions

529 section 1

v. 74) l2
6
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Pursuant to this general principle, the obligation to

negotiate was held to include whether working hours were to

fall in the daytime f nighttime, or Sundays. 7 In Weston &

Brooker Co. (l965) l54 NLRB 747 (60 LRRM 1015) the National

Labor Relations Board, citing NLRB v. Katz (l962) 396 u.S. 736

(50 LRR 2177 J, held that the length of the workday was a

mandatory subject of negotiations and that an employer's

unilateral change in that workday constituted a violation of

its obligation to negotiate in good faith. In CamE & McInnes,

!~c., (1952) 100 NLRB 524 (30 LRRM l3l0), the employer was

found to be in violation for having, inter alia, unilaterally

reduced the lunch per iod. Certain other matters, such as

vacations, holidays, sick ave f and other nonwork time issues
have been found to be subject to negotiations under the phrase

"other terms and conditions of employment. 118

It is true the finition of It and condi tions

employment" contained in section 3543.2, does not include among

the enumerated items those matters which are in dispute in this

case. But, it is reasona to conclude that Legis ure

r is, 404, fn 69.

u . S . 736 ( 50 LRRl1 2 1 7 7J; NLRB v.
F.2d 628 (48 LRRM 209LlTT
( 42) l27 F. 2d iao (10
( 77) 228 NLRB L083 (95 LRRMs s are

9



in so limiting the phrase "other terms and conditions of

employment" sought only to satisfy two basic obj ecti ves:

(1) exempting from the scope of negotiations certain matters of

fundamental educational policy over which manager ial control

was to be preserved as essential to achievement of the

consti tutional and statutory mission of the school distr ict
and, (2) the designation of specifically approved subjects

which may bear no relationship to wages or hours of employment

and, therefore, could not be covered by those two "umbrella"

terms. In other words, by limiting "terms and conditions of

employment" to the enumerated items ¡ the Legislature did not

intend to exclude all other subjects which are considered

negotiable terms and condi tions under the NLRA, but which are

not specifically listed in EERA.

It is for this reason that EERA adopts a phrase not found

in the NLRA: "all matters related to." Therefore r to

determine whether a non-enumer ated item is wi thin scope ¡ it is

necessary to find that it is logically and reasonably related

to wages, hours or an enumerated subject under "terms

condi tions employment II

Central to its opposition to a fi i any the
disputed items f s within meaning of IIhours

II is Distr tIs contention s a

stion i i reser to its uni r

ision-maki au i First, assumi , ¡
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educational policy matters are, ~~£, outside the scope of
bargaining, the Distr ict iS posi tion fails to consider that to

the extent that a lawful management decision affects the

employees' wages, hours or negotiable terms and condi tions of

employment, the consequences of that decision are subject to

mandatory negotiations. Even where the employer has been

excused from an obligation to negotiate a decision which lies

at the core of entreprenur ial control, his duty to negotiate

over the impact of that decision remains.9

Second, the Distr ict! s contention that negotiating on these
items would br ing matters of educational policy into the

collective bargaining arena and out of the hands of

parent/teachers associations, students, and parents in the

community is without foundation. The District's position that

the concurrent presence educational policy considerations

ecl iabili ty would virtually, if not totally f

imi nate all subjects of bargaining. The matter of wages

might we run head-long into a management decision to expend

available revenues on addi tional assroom equ and

te s¡ length working day or the n r of work

t wi i s

(57 ;
380 F.2d 933 (6
Co . 65 ) 350 F. 24



classroom requi rements; LO teacher evaluation procedures,

specif ically negotiable under section 354302, might fall victim
to policy determinations related to the quali ty of education

provided.

The obligation to deal with the employees over related

issues of employee relations ar ising out of educational policy

decision-making does not require or entail a surrender of those

centr al manager i al prerogatives which remain unchallenged.
Here, for example, the Distr ict! s unilateral right to increase

the student's instruction time is not disputed. But, where the

teacher's concern wi th their wages and hours and terms and

condi tions of employment tend to conflict with that manager ial

decision, it is the very funcion of the mediatory influence of

collective negotiations to resolve such conflict.ll

i rd, the D istr ict i s contention er roneously implies that

the obligation to negotiate is tantamount to the obl ation to

acquiesce.12

Just as presence of educational pol cons ider a t ions

not e ude a given subject from , so mere

per is
See , at 3 32"

l2See
9 )

t
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presence of employee concerns over wages, hour s, or terms and

condi tions of employment does not require negotiations on all

matters which impact on educational policy. There are at the

core of the manager ial function certain policy matters which

are so fundamental to the basic achievement of the agency i s
mission, or which impinge so tangentially and minimally on

employee interests that they may be properly excluded from the

bargaining arena.
Thus, the Board may be faced wi th a need to balance the

competing interests represented by management i s obligation to

fulfill the mission of the Distr ict on the one hand, and

employee concerns with wages, hours and terms and conditions of

employment, on the other. Similarly, we must reconcile the

apparently contradictory statutory phrases: II limi ted to" and
lIall matters relating to. II The first phrase evinces a

legislative decision to grant a more restr i scope of
negotiabili ty than that provided by the NLRA¡ the latter phrase

provides a latitude greater than that which would result from a

narrow construction of the IIterms and conditionsll statutory

1 uage.

s question iabili
whether the subject the proposal IIr
or enumer i tions

inevi turns on

s to" wages, hour s,

re ionsh not be so direct or ous as to be lit

more synonomous wi a y sect, but propos

must logI reasonably relate to a statutory subject.
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If a proposal arguably meets the threshold test, it may be

necessary to apply the balancing test where the issue is

neither patently within or outside scope. The Board should

then consider:

a) whether the subject is of such concern to both

management and employees that conflict is likely to occur and

whether the mediatory influence of collective bargaining is the

appropriate means of resolving the conflict, and b) whether the

enployer i s obligation to negotiate would significantly abr idge

his freedom to exercise those manager ial prerogatives essential

to achievement of the Distr ict! s mission, Palos Verdes/?leasant

,~sær~. See also F ib.r_~_!?_2.~:r.2_:p.A~r_J?rod.'.s_t.§. v. NLR:~,

~ra; Allied Chemical and Alk!!lai Work~rs v. Pi tts~_Plat~
glass ( 71) 404 u.s. l57 (78 LRRM 2974).

Measured by these tests, the Board finds

instructional , preparation t and rest

length of the

iods are

"matters related to the hours of employment" over which the

Distr ict is obligated to negotiate.

Rest
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The issue of law clearly raised by this proposal is whether the

subject is within the scope of negotiations defined in

section 3543.2.

The negotiabili ty of "hours of employment" includes, of

necessi ty, negotiability of the hours dur ing which employees

are not required to work. They are but different sides of the
same coin. It is not possible to negotiate a 7 l/4-hour

workday without indirectly "negotiating" a 16 3/4-hour

work-f ree day. Similar ly, it is inherent in the negotiabili ty

of the workday that one may deal with the placement and

duration within that time frame of lunch periods and the

designation and nature of relief time from the performance of

one! s duties. l3 Nothing in the record here suggests that the
obligation to negotiate on these matters would significantly

idge an employer iS abili ty to fulfill the mission of the

D istr ict. Thus, the subj ect of rest per i f s wi thin the
s of tory collective negotiations.

Instr ation Time

The instructi day includes two distinguishable

amount time st are requir to in

e
avai seem

u.s. 203 at 222
Stewart.
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school for instruction and the amount of time teachers are

requi red to spend dur ing the working day instructing students.

Al though the two may coincide, they are not necessar i ly

identical. Nor, is the teachers i instructional day synonymous

wi th their wor king day. In this instance, teachers are
required to be at school for 7 1/4 hours per day. However, not

all of this time is spent in instructing students. Some

portion of the workday has been utilized for instructional

preparation and it is undisputed that the Distr ict requires and

the job mandates that teachers spend some time in that

activity.l4
As a requirement of the teaching "job," preparation time is

a component the teachers! employment obligation in the same

sense as are classroom instruction and other mandated duties

such as parent-teacher conferences, giving examinations, or

gradi students. Whi it may be conceded for purposes of

this case, the matter not being in issue, that the Distr ict ! s
requirement that teachers "prepare" for instruction is a matter

of manager i al erogative not subject to negotiations, to the

lit fini tion ation t is not ar
demonstrated in the record be the Board, it apparent
includes planning for and preparation of the subject matter tobe in s, arr ing availabili tydis tr ion i a r is, r
st records; in ief, a nationnister i acti ties desi to i tei s ter.
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extent that requirement relates to the teachers! hours of

employment, the matter is subject to bilateral determination.

Here, the length of the teachers' instructional day was

unilaterally al tered by the Distr ict. The effect of that

al teration was to reduce the amount of time available for
required preparation. Indeed, the Distr ict acknowledged that

preparation duties would have to be fulfilled not only during

duty-free or personal-use hours enjoyed by the teachers, but

even during hours outside the teachers! regular 7 1/4-hour

workday. Such a requirement consti tutes an extension of the

employees! 7 1/4 hour workday.

It is for the same reason that the Distr ict cannot claim

that changing the length of the instructional the

resul ting modification of preparation time merely consti tute a

resh ing of work ass ignments wi thin a fixed workday and is

a re work- i erogative. Had the District's actions

not impinged on the employees i personal time, both during and

outside the working day, that argument might be given greater

consideration here. But such is not the case. I d, the

t feet Distr ict! s action e not
te rs' interest in s on

ir s as It is a necessary concomitant of

ex i t wor r ationsh tween
ation worki ter uni t

unit worki t bei uced.
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In Pal.2§..-erde_ê/Pleasant..all~,s_~:æ£.~, the Board found

that the length of the teachers workday was negotiable and that

the Distr ict i s obligation to negotiate on this subject did not
inter fere wi th its freedom to exercise essential manager ial

prerogatives. The District retained the freedom to decide

where and for how long students would be required to attend

class. The Board acknowledged that the Distr ict W s

determination of student obligations and the teachers i
interests in the length of their instructional day could lead

to conflict. It was the Board i s view that such conflicts are

best accommodated through the collective negotiation process.

The same principle applies here. Whi the District may extend

student instructional time, it may not, at the same time,

unilateral modify the teachers i working time or refuse to

negotiate proposed changes in the teachers i working time.

icit in the Distr tl s proposal that eparation for

classroom instruction be performed during duty-free time or

after the close of the workday is the theory that preparation

is a igation of a profess occupation. The
record

is a
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some peripheral and minor "paperwork" duties, is in its

totali ty a professional occupation. To segregate required

components of the total teaching obligation into negotiable and

non-negotiable categor ies is to create an artificial

distinction. To the extent that preparation time is a

cond i tion of employment which relates to hours of employment,

it is properly a subject of negotiations.

In summary, to the extent that a change in the length of

the teachers i instructional day affects the length of the

working day or existing duty-free time, the subject is

negotiable. Similar ly, at least to the extent that changes in

available preparation time affect the length of the employees!

workday or duty-free time, that subject is negotiable.

Waiver

As an ternative defense to the charge alleging a refusal

to meet negotiate on the instruct day ¡ e Distr ict

argues that the 1976-1977 contract consti tuted a waiver by .

SMETA of its r Ight to negotiate any items for the remainder of

the school year. The evidence amply proves otherwise.

Section "e" the reementl5 i ates that SMETA

wai ri to iat terms wi thin

1

It is si re intent
not to ire further negotiations
1976-77 contract year ei r a

ties
fecti
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scope of representation except when the Distr ict changes policy

for reasons other than an emergency. The agreement also states

that the "zipper" clause in Section "D-8"l6 was expressly not

intended to negate Section "C". At the hear ing, the parties
stipulated that the Distr ict was not impelled by an emergency

to change the length of the instructional day. Testimony also

indicated that during mediation, the subject of hours was

specifically left unaddressed pending resolution of this charge

comprehensi ve contr act cover ing all issues
wi thin scope of negotiations or regarding
singular issues within scope. SMETA
expressly waives the right to further
negotiations effecting 1976-77 contract
year f except in cases where the Distr ict has
ini tiated change (or proposal for change to
take effect during 1976-77), other than in
cases of actual emergency regarding matters
which are proper ly wi thin the scope of
negotiations.

1 ation
During the term this Agreement, the
Association essly waives and
r inquishes the right to meet and negotiate
and agrees that the Distr ict shall not be
obligated to meet and negotiate th re t
to subj ect or matter whether or not
r erred to or cove is reement 1even such subj ect or matter notin or
contemplation ei ther or both Distr t
or the Association at the time they met

i on execu is eement,even ects or matterswere wi awn. (For1976-77 not ate
i C. )
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and that Section "C" was included in the contract to allow

SMETA to pursue the charge. Not only did the parties engage in

mediation with the understanding that the unfair practice

dispute would be resolved by the PERB, but the contract itself

accommodates SMETA' s pursui t of such resolution.

Absent clear and unequivocal language or conduct to the

contrary, PERB will not readily infer that a party has waived a

statutory right. 17 Far from explici tly relinquishing or

implici tly abandoning its request to negotiate, SMETA actively

pursued its right through the only means available to it, these

unfair practice proceedings.

For all the preceding reasons, the Board finds that the

Distr ict violated section 3543.5 (c) of the EERA by refusing

dur ing the 1976-l977 sessions to meet and negotiate in good

fai th over the effects of changes in the length of the student
instr uctional day on teacher instructional day preparat
time.

We also find that the Distr ict violated section 3544.5 (c)

by re ing dur ing the 197 1977 sessions to meet and negotiate
th t to rest t Distr ict' s t in

uni increasi te r at t in

F.
(6 eire
Union
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1977 constituted a refusal to meet and negotiate in good fai th
wi thin the meaning of that section.

The 1977-l978 Negotiations

The hear ing officer concluded that the evidence was

insufficient to support a conclusion that the District

unlawfully refused to negotiate wi th respect to instructional

day in the 1977-78 meetings. SMETA presented its ini tial

proposal which the Distr ict refused to discuss. SMETA did not

press the issue further. It is clear that any addi tional

efforts by SMETA to reintroduce the subject of instructional

time into negotiations would have been rejected by the

Distr ict. The Distr ict failed even to respond to SMETA' s

propos Furthermore, the Distr ict i s position in 76-1977
indicated no likelihood of eventual discussion of its own

volition. To the contrary, the District was adamant in its

determination that it was not obl to iate aspect

the instructional day wi th SMETA. To require SMETA to

engage in an additional ser ies of requests for negotiation in

these circumstances wo be to require SMETA to engage in a

ic futi act.
di

to discuss

ref to

, we fi

r instructi

otiate
officer

Distr ict is 77- 78 refus
SMETA consti tutes a

section 3543.5 (c) .

Distr ict
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preparation time dur ing the 1977-l978 sessions. The Distr ict
contends that this finding was premature because the parties

were still engaged in negotiations at the time of the hear ing.

According to the District, it submitted a purported

counterproposal on preparation time dur ing the 1977-1978

sessions. The District's "proposal" was that unassigned time

dur ing the workday would consti tute preparation time. The

hear ing officer correctly found that this "proposal" was really

no counterproposal at all. It merely reduced to wr i ting the

Distr ict' s or iginal stance that it was under no obligation to
negotiate about designating time for preparation. The

Distr ict! s so-called counterproposal lacks the essence of the

effort to reach agreement implici t in the def ini tion of good
faith negotiation. Accordingly, we find that the District

unlawfully refused to negotiate about teacher preparation time

dur ing the 1977-l978 sessions. 18

Finally, SMETA contends that the Distr ict refused to

negotiate rest time dur ing the 1977-1978 sessions. The

District did, in fact, present at least one substantive

al on is r. record di no

d (9th Cir. 1943) l33 F. 2d 676
(7th Cir. 1941) ll8 F.2d l873 U.S. 5;

7 29 f ( 8 0 LRRM
. ( 76) 225
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that the Distr ict subsequently resumed the 1976-1977 posture

that it was not obligated to negotiate about rest time.

Accordingly, we dismiss the allegation that the Distr ict

refused to negotiate rest time during the 1977-1978 sessions.

REMEDY

As a remedy for the violations,l9 the Board orders that

the D istr ict return to the status quo ante by reinstating the

19The Board's remedial authority is found in sec. 354l.3:
The Board shall have all of the following
powers and duties:
ø . . . . . . . . . . . . . . . . ø 0 . . . . . . . . . . . . . . . . . . . . . . . . .

(1) To investigate unfair practice charges
or alleged violations of this chapter, and
take such action and make such determi-
nations in respect of such charges or
alleged violations as the board deems
necessary to effectuate the pol ies of this
chapter.&0...............*..$.......................
(n) To take such other action as the board
deems necessary to discharge its powers and
duties and otherwise to effectuate
purposes of this chapter.

and in sec. 3541.5:

The initial determination as to whether the
charges unfair practices are justified,

, if so, what remedy is necessary toeffectuate the is r,
be a
ict.ø...........$....æ..................e...e..

have the power to issue
ing

air

is
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schedule with respect to preparation time and duty-free time

that was in effect pr ior to January l, 1977. In recogni tion of

the fact that a substantial period of time has elapsed since

the appeal of the hear ing officer i s decision in this case, we
acknowledge the poss ibili ty that the parties may have agreed to

some other schedule which is mutually satisfactory. However,

we know of no such accommodation. To maximize the flexibili ty

of the Board i s order, we expressly leave wi th the SMETA the

right to waive the requirement that the Distr ict reinstate the

schedule.

The Board further orders that the parties return to the

bargaining table, should SMETA so request, to negotiate wi th

respect to teacher instructional time, preparation time and

rest per iods.

The Distr t shall also be required to sign and post the

Notice to att as Append to is Decision and

Order.

To effectuate the policies and purposes of the EERA the

employees

notifi
fected by the Distr ict i s unlawful conduct should be

Board i S District's r iness
to Posti Not to II
satis this purpose. 20.

2 irementS rt i eting
Management Relations Act, as

(c
is near
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ORDER

Upon the foregoing facts, conclusions of law, and entire

record in this case, and pursuant to Government Code 3541.5(c),

it is hereby ORDERED that the San Mateo Ci ty School Distr ict

and its representatives shall:

A. CEASE AND DESIST FROM:

(a) Failing and refusing to meet and negotiate in good

fai th with the San Mateo Elementary Teacher s i

Association with respect to teacher preparation

and rest time and teacher instructional day.

(b) Unilaterally changing the hours of employment,

including length of the day, rest time,

preparation time, or other conditions of

employment wi thout negotiating wi th the San Mateo

Elementary Teachers i Association.

B. TAKE THE FOLLOWING AFFIRMATIVE ACTIONS DESIGNED TO

EFFECTUATE THE POLICIES OF THE EDUCATIONAL EMPLOYMENT

RELATIONS ACT:

(l) Reinstate the schedules wi th respect to

ation time rest per that were in

effect to y l, 1977, if the

to section 3541.5 (c)
312 U. s. 4 (8 LRRM 4
a ti r irement or

ions Board against a
(l972) 3 N.Y.S.
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Association so requests.

(2) Upon request, meet and negotiate in good faith

with the San Mateo Elementary Teacher s '

Association wi th respect to preparation time and

the length of teachers' instructional day.

(3) Post copies of the attached notice marked

"Appendix" in conspicuous places where notices to
employees are customar ily placed at its

headquarters' office and at each of its school

sites for 20 consecutive workdays. Copies of this

notice, after being duly signed by the

super intendent of the Distr ict, shall be posted

immediately after rece ipt thereof. Reasonable

steps should be taken to insure that said notices

are not al tered, defaced or covered by any other

material.
(4) Notify the San Francisco regional director of the

Public Employment Relations Board in writing

within 20 days from the receipt of this decision,

of what steps the Distr ict has taken to comply

herewi tho

This order shall become effective immediately upon service

of a true copy thereof on the San Mateo City school District./)A

Harrý Gluck, Chair rson

Me er Barbara D. Moore's concurrence begins on page 29.
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APPENDIX

NOTICE TO EMPLOYEES

POSTED BY ORDER OF THE

PUBLIC EMPLOYMENT RELATIONS BOARD

An Agency of the State of California

After a hear ing in unfair practice case No. SF-CE-36, in

which all parties had the right to participate, it has been

found that the San Mateo City School Distr ict violated the

Educational Employment Relations Act by failing and refusing to

meet and negotiate wi th the San Mateo Elementary Teachers i

Association wi th respect to preparation time and effects of

changes in the length of the instructional day. As a result of

this conduct, we have been ordered to post this notice and we

wi abi by the following:

WE WILL NOT fail or refuse, upon request, to meet

negotiate with the San Mateo Elementary Teachers! Association

wi th respect to teacher preparation and rest time and teacher

instructional day.

WE WILL NOT s s , or

terms

San Mateo

i tions iati wi

y rs! iation.

San Mateo Ci Distr ict

Dated:
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Member Moore, concurring:

While I agree with the result reached by Chairperson Gluck,

I disagree with certain aspects of his discussion concerning

the interpretation of the scope of representation language set

forth in section 3543.2 of the Educational Employment Relations

Act (hereafter EERA or Act).

Because many provisions of EERA are patterned on the

National Labor Relations Act (hereafter NLRA), I do not view it

as inconsequential or serendipi tous that the Legislature
dr af ted the cr i tical language governing the scope of

representation in EERA in a manner which differs sharply from

that found in the NLRA.l While this departure from the NLRA

is clear f a fini ti ve interpretation of section 3543 c 2 is less

clear.
In an effort to interpret section 3543.2, it is necessary

to reconci certain phrases which suggest ambiguous if not

con icting results. The Leg islature i s specif ic def ini tion of

lSection 8 (d) of the NLRA provides in pertinent part:

EERA
tion 3543.2 ns

out in f at
esentat r
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the phr ase "other terms and cond i tions of employment" and the

instruction that the scope of representation be "limited to"

wages, hours and those enumerated subjects seem to urge a

limi ted view of scope. This suggestion, however, must be

considered in light of the Legislature i s directive, again
unlike the NLRA, that "matters relating to" wages, hours and

the enumerated terms and conditions of employment are subject

to the negotiating process. This language appears to urge a

broadening of the scope of representation to include a zone of

related though unspecified subjects.

I have considered the language of section 3543.2 in its

entirety and have reached two conclusions. First, I agree with

the Chairperson's finding that the Legislature did not intend

to exclude from the negotiating process al subjects which are

bargaina terms and conditions of employment under the NLRA

but whi are not listed section 3543.2 of EERA. The basis

for this result stems from the "relating to" language which

must br ing some non--enumerated subjects wi in scope or that

language would a nulli ty. Fundamental r s of statutory

construction ire that some meani be given to all

statutory

conc

ases

ver,

v. t
157 (309 P. 910) .) I also

is ! s EERA IS
reve its intent to grant a

sentation

(l957) l50 e.A.

,
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NLRA. The "limi ted to" language plainly points to such an
interpretation.

The Chairperson opines that the specific enumeration of

terms and conditions was designed "to satisfy only two basic

objectives." (Ante, p. lO.) I am unable to concede that the

Leg islature! s objectives are necessar ily as clearly discernible

or as limi ted as his opinion suggests.

In addition to specifying items not related to wages and

hours, the Chairperson asserts that by enumerating terms and

condi tions the Leg islature! s sole remaining objective was to

exempt from scope certain matters of fundamental educational

policy over which manager ial control was essential to the

achievement of the mission of the school distr ict. I am unable

to find support for this definitive interpretation. I believe

it proposes too narrow a reading of the Legislature! s purpose

and may mistakenly suggest that the scope of representation

under EERA is indistinguishable from negotiability under the

NLRA.

de

Since school distr icts have only the power and author i ty

to them2 and because numerous subjects which are

gai ivate sector are cover statute in the

public sector, the Legislature had an histor r in

2See Education section 35161;
School Distri t ( 63) 2 C..

v.
r.
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establishing employment policy in the educational sphere. EERA

was the first comprehensive collective negotiating statute to

be enacted by the Legislature. Therefore, I believe that, to

some extent, limi tations on scope as expressed by the defined

terms and cond i tions reveal a leg islati ve concern that some

matters within its domain remain undelegated to the

negotiations process.

In setting forth his theory, the Chairperson declares,

"There is at the core of the manager ial function certain policy

matters which are so fundamental to the basic achievement of

the agency i s mission . . . that they may be properly excluded

from the bargaining arena." (Ante, p. 13.) To the extent that

this view suggests that enumeration exempts from negotiability

only those decisions which in the pr ivate sector are

denominated as lying "at the core of entrepreneur ial control,"

I disagree and view the Leg islature i s limi ting language in a

broader sense. 3

Secondar ily, I do not agree with his view that the

Leg islature i s enumerated 1 t of terms and condi tions rests on
a conclusion that these items may not otherwise re to wages

3i
Chai

concurr i
PERB Decision
NLRB ( 64)

ear
i

interpreta t
reliance on

( 9 )
v.

lJ.)

32



33

list terms

far- re i

it



legislative enactments, emerged as a product of exhaustive

lobbying by groups likely to be affected by the statute. The

legislative process is undeniably one of compromise and, in my

view, the language of section 3543.2 exemplifies the

Leg islature i s response to the cr i tical concerns of employees,
employee organizations, employers, other interested parties,

and, indeed, the Leg islature i s own concerns. By defining terms

and conditions, I believe the Legislature responded to these

concerns and sought to delineate certain items in order to

avoid any possibili ty that through the interpretive process of

PERB subjects it determined should be negotiable would be

judged as being outside of scope. Class size is one such

item. It is a matter of critical importance to educational

employees and employers as well as to the Legislature because

of the publ policy issues necessar ily involved. Class size

has forded both negotiable and non-negotiable status

ft to the interpretive process; 4 the Leg islaturewhen

4See FullertQn Union High School Distr ict (5/30/78) PERB
Decision No. 53 at pages 8-9 and cases cl ted in footnotes 3

4. Additionally, the
enumerate class size, even

a
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determined that class size should be subject to the bilateral

negotiating process and, having so determined, was careful to

specify this intent by enumerating it as a term and condition

of employment.

The reason for, and the signif icance of, the exclus ion of

items from the enumerated list is more difficult to discern.

Several explanations, however, are plausible. Certain items

which do not appear among the enumerated list may have been

excluded because the Leg islature felt that their negotiabili ty

was assured based on a direct and compelling relationship to

wages, hours or the enumerated terms and cond i tions. Other

subjects, where the relationship is not manifest, may not have

been enumerated because the Legislature perceived that reliance

on the interpretive process and on the expertise of this Board

to per form that task was appropr iate.

As set forth in the foregoing discussion, I am unable to

adopt the Chairperson1s conclusion that the two objectives he

sets forth are the sole reasons for the Legislature! s

enumeration of the terms and condi tions of employment. The

al ternative consi rations I have posed are also plausible

e anations enumerat In certain situations, these
explantions or others may assist is Board determining

negotiability if persuasive inter etive s ificance

or ari ative intent. a t
i from list enumer ects, ver, is
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prerogatives. Other decisions, however, which may be unique to

the public sector may involve ser ious and substantial public

policy issues which the public school employer must consider.

An item otherwise related to legi timate employee concerns

may be ill suited to the negotiating process because it is

inextr icably related to educational policy or bound to

substantial considerations affecting the public. However, as

the instant case demonstrates, consideration of these factors

does not mean that the mere presence educational or public

policy considerations per se excludes a subject from scope. I

agree with the Chairperson ¡ s discussion that such a view might

eliminate virtually all subjects from negotiations. Likewise,

the non-negotiability of educational policy matters does not

mean that the impact of such matters on wages, hours and terms

and cond i tions of employment are not negotiable. San Mateo

County Communi ty Colleg~ Distr ict (6/8/79) PERB Decision No.

94. ) However, because some legitimate educational or publ ic

policy concerns may not be easily character ized as lying at the

"core of entrepreneuri control" or as "essential to the
agency i S mission," I believe that these factors must

i ly i

s competing interests in negoti ili ty di tes.
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I join in the Chairper son i s opinion to the extent tha tit

is in conformi ty wi th the foregoing discussion.

~ar bar ä -D. Moore,. Member --

Raymond J. Gonzales, Member, dissenting in par t:

In this case, the Board confronts the issue of scope of

representation for the first time since the split decision in

Palos Verdes Peninsula Unified School Distr ict/Pleasant Valley

Sc~~~~~istrict (7/16/79) PERB Decision No. 96, a l-l decision

in which Member Moore did not participate. That the Board

remains divided is evidence of the complexi ty of the issue and

the confusion engendered by section 3543.2.

In Palos Verdes, I noted that the interpretation of that

section is arguable, contrasting language indicating that the

Legislature intended a very limited scope ("The scope of

representation shall be limited to," "All matters not

specifically enumerated are reserved to the public school

employer") with language ind icat ing a broader intent ("matter s

relating to"). I concluded that "the language and structure of

this provision suggests a far more restr ictive scope of

negotiations than is found in most other public sector

legislation." (§.upra, at pp. l6-l7.)
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The more I examine the language of section 3543.2, the more

I am convinced that the Legislature intended to enact a narrow

scope provision. The Legislature was aware of the ongoing

debate as to whether the differences between the public and

pr ivate sectors should be reflected in a narrower scope of

representation in the public sector. In response, the

Legislature chose not to follow the pr ivate sector model:

instead of including all "terms and condi tions of employmentil

wi thin scope, the Legislature def ined the phrase, limiting it

to certain ~ecified employment conditions.

Each member of the Board finds different reasons for the

specific enumeration of negotiable terms and condi tions of

employment in section 3543 _ 2. Chairperson Gluck believes the

Legislature "sought only to satisfy two basic objectives. II

Neither constitutes an adequate explanation for the legislative

action. The first was to exempt "certain matters of

fundamental ucational policy over which manager ial control
was to be preserved as essential to the achievement of the

constitutional and statutory mission of the school distr ict. II

(Gluck opin , p. 10, ante.) Surely the Legislature could

satisfi that concern in a much more direct manner

simply inc ing a management rights of the
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in many other public employee negotiating statutes.l The

second objective was to designate "specifically approved

subjects which may bear no relationship to wages or hours of

employment and, therefore, could not be covered by those two

i umbrella! terms." (Gluck opinion, p. lO, ante.) But using

the phrase "terms and conditions of employment" without

limitation would have met that objective. Further, as Member

Moore notes, some of the enumerated items, such as benefits and

leave policies, are in fact logically related to wages and

hours. (Moore opinion, pp. 32-33, ante.)

Member Moore acknowledges that the specific enumeration is,

to a certain extent, indicative of a legislative intent to

impose limi ts on scope. But she also sees the list more as a

guide to subjects to be i~clud~Q rather than those to be

excluded, finding that the absence of a particular item cannot

be determinative the question of negotiabili ty. I

disagree. Certain controversial and significant subjects are

conspicuously absent from the def ini tion of terms and
conditions of employment. It defies all common logic to

believe that the Legislature would have t such subjects to

iable on basis ir re t to an

,Act, sect
sect

e. ., nnesota
9.66 ;

01.702.
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enumerated item. For example, the issue of layoffs has a

certain logical relationship to both wages and hours. But I

cannot believe that the Legislature intended such a significant

issue as layoffs to be negotiable on the basis of this

relationship; to me, the omission from the enumerated list of

negoti able items clear ly indicates an in tent to exclude thi s

subject from scope.

I find the Legislature's enumeration of specific terms and

condi tions of employment to be a significant indication of its

intent to enact a narrow scope of representation. This intent

is further manifested in section 3543.2 by the "limited to"

language and the provision that "matters not specifically

enumerated above are reserved to the public school employer

may not be a subj ect of meeting and negotiat ing . "2

It is within this context that the phrase "matters r ting
to" must be interpreted. This language has been the focus of

those who wish to find a broad scope of representation. But

if the phrase is construed broadly, the Legislature i s efforts

a certain inclusion wi inscope ters r ic enumera itemss to con ict from" i
matters not specifically enumerated." On a liter level, this
contr iction can be resolved by interpreting specifically
enumer matters to i matters r i to listedterms itions If rase "mattersre is i is tiveintent izi mattersnot enumera
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to specifically limit negotiable terms and conditions of

employment will be nullified; a "logical" relationship can be

found between almost any negotiations proposal and an

enumerated term of employment. I do not believe that the

Legislature made an effort to develop a specific list of

negotiable items only to make the list meaningless through the

use the term "relating to."
The more reasonable construction is that a matter is

related to a specifically enumerated item if it is, in essence,

an extension of that item. For example, an incentive pay plan

is essentially an extension of the concept of wages. On the

other hand, a promotional policy may be considered logically

related to wages in that a promotion generally leads to a

salary increase. But it is not an extension wages since it

i ncl consider at ions , such as prof iciency, which go beyond

stions what salary should be pa what work, and thus

should not be negotiable under section 3543.2. This

construction does not make the phrase "matters relating to" a

nulli ty. The language was included, not to appreciably broaden

ameter s enumer items, to a
certain amount f xi li to nate f ini t

ar where in ties whe r a al is
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encompassed wi thin the meaning of a particular enumerated

item.3

A cardinal rule of construction is that a construction

making some words surplusage is to be avoided. People v.

Gilbert (l969) 1 Cal.3d 475, 480. If the Legislature had

intended "matters relating to" to receive the reading proposed

by the majority, then many of the specifically enumerated terms

and conditions of employment are superfluous. For example,

health and welfare benefits are included on the list of

negotiable terms of employment despite the logical connection

between such benefi ts and wages. This inclusion would have

been unnecessary if the Legislature had interpreted "relating

to" as broadly as the major i ty interprets it. On the other

hand, subjects such as shift differentials, overtime

compensation, and supplemental pay are not listed because they

are essentially extensions of wages.4

3See ¡ e. g., cases decided under the Iowa Public
Employment Relations Act, which specif ically lists mandatory
subjects of negotiation. (Sec. 20.9.) There, scope disputes
hi on whether a proposal is included wi thin a lis
sect: one case, t s disagr on
insurance for dependents and ily members was
specifical lis term "insurance."
Distr t v. PERB (Iowa S.Ct., 1979) LO

r
included in

School

4Compare
section 20.9
The list

at

Iowa Public Employment Relations
so lists ifs shift dif

1

Act
ects.

s, overtime
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The Legislature's reasons for enacting a narrow scope of

representation are rooted in the differences between the public

and private sectors.5 There are differences in mission and

mot i vation:

Employers in the pr ivate sector are
motivated by the profit to be returned from
the enterpr ise whereas public employers are
custodians of public funds and mandated to
per form governmental functions as
economically and effectively as possible.

The employer in the pr ivate sector is
constrained only by investors who are most
concerned wi th the return for their
investment whereas the public employer must
adhere to the statutory enactments which
control the operation of the enterpr ise.
(Pennsllvania Labor R~latlons Bd. v. Stat~
College A£ea School ~~st£ict, supra, 90 LRRM
2081, 2082.)

There are dif ences in sources of funding: public

institutions der ive revenue from taxation as opposed to the

sale of goods and services in the pr ivate sector. But the most

significant distinction is in the impact of tive

have been widely discussed in articles
Summers, Public Sec
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negotiations on the employer iS decisionmaking processes.

Before the introduction of collective bargaining in the pr ivate
sector, employers made decisions relating to terms and

conditions of employment unilaterally; bilateral collective

bargaining broadened this process by involving employees in

these dec isions. Governmental decis ionmaking, on the other

hand, has traditionally been viewed as a multilateral process

involving the participation of many different interest groups.

A bilateral negotiations process limits the participation of

other interest groups in issues that are wi thin the mandatory

scope of negotiations. As I noted in Palos Verdes/Pleasant

Vall~, ~upra, PERB Decision No. 96, the main justification in

the public sector for excluding a topic from mandated

negotiations is that

certain demands involve such significant
public policy considerations that a
determination of them in the isolated
context of negotiations, limited to labor
and management, would deprive other parties,
namely the public, the parents and the
students who also have a vi tal interest in
the particular outcome, from having input.
(Id. at p. 23.)

Fur thermore, includ ing an issue in scope may result in a

particular response to issue bei imbedded in a

multi-year contract which cannot be modified response to
changing it wi thout the consent of the employee

or izat In i tion, r a ing arbi tration
terms contract be inter e by
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an outside arbi trator, who has responsibili ty, not to the

public, but only for enforcing the contractual agreement

between the parties.

Some issues are appropriate for bilateral determination

through collective negotiations; others are not. The

Legislature expressed its view of which issues can be

appropr iately determined through negotiations when it replaced

the meet and confer requirements of the Winton Act6 wi th the

good faith negotiations requirements of the EERA. A compar ison

of the scope of representation sections of the two acts

indicates that the Legislature appreciably narrowed the range

of issues subject to the more str ingent collective negotiations

process.7 Its action should not be undermined by an

expansive interpretation of "matters relating to."

In Palos Verdes/Pleasant Valley, ~~ra, PERB Decision

No. 96, I proposed a balancing test similar to that proposed

today by Member Moore. After discussing some of the

6Former Education Code section 13080 et seq. 1 repealed
Stats. 75, chapter 96l, effective July 1, 1976.

7Under Winton Act, of representation
inc

(AJ Ll matters relating to employment
cond i tions employer-employee re ,
inc ing, but not limited to wages, hours

it nt. (Former Ed.
sec. 13084.)
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differences between the public and pr ivate sectors. I

concluded:

But where the (proposed negotiation
subjects) are not enumerated, thus requiring
a Board determination of what the
relationship is between the proposed item
and (an enumerated) topic, I am satisfied
that such a determination may also require a
balancing of competing interests, not merely
an assessment of whether or not a logical
connection exists between the enumerated
topic and the proposed topic. Under the
latter si tuation, the negotiabili ty of a
particular proposal would depend on whether
it relates primarily to the specifically
enumerated items found in section 3543.2 or
to matters of broader educational policy in
which the public's interests is more
substantial than that of the public school
employee. (Id., at p. 28)

Given the majority's position in this case, I no longer

feel t a balancing test adequately protects the

Legislature's intent to create a narrow scope provision. At

best, balancing reflects a subjective determination of the

we t to be given the factors on either side of the scale. At
worst, it is an easy way to rationalize a predetermined

decision.
A narrow reading of the phrase "matters relating to" best

f fi the is ive intent t distr s e

or izations negotiate only those issues wh Legis ture
has determined are sui table for resolution through 'the

bi al t iat ss. Those rs
are nei r e ess enumer nor extens enumer
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items are left to normal governmental decision-making

processes, which allow participation by parents and taxpayers

as well as employee groups.

Rest Time

I agree with the majority's finding that rest time is a

negotiable condi tion of employment under section 3543.2.

Preparation Tim~

Hidden in the middle of footnote l4 of the major i ty

decision is perhaps the most preposterous ruling of this Board

to date, a ruling that has the potential of radically alter ing
the very foundations of the teaching profession. The major i ty
rules not only that preparation time is negotiable, but that

preparation time is "the combination of professional and

minister ial activi ties designed to expedi te the presentation of
educational subject matter." Professional preparation is the
very hallmark of the teaching profession and should not be

characteri simply as hours of work and thus subject to

negotiations. The major i ty' s decision that the time needed for

planning and preparation of the subject matter to be covered in

c is negoti flies the face the whole notion of

ing as a ssion. To say that a r

allowed to read Mob~_Dick on school t in order to pr e to
discuss it in class is li the phys ian to r up

on es in sur y room i 1 s

e i a
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As professional employees, teachers have in the past been

paid a salary as compensation not for a fixed number of hour s

of work but for whatever time it takes to perform their job

effectively. Today i s decision changes that, substi tuting a

view of teachers as workers and trade unionists, putting in a

specific number of hours daily, in place of teachers as

professional educators. Teachers themselves should be incensed

by this decision for, in a few strokes of the typewr iter, it

has taken their profession and converted it into just a job.

The bottom line in the majority decision is that the

preparation for class, the grading of papers, and the

compilation of grades must all be done within the confines of

the teaching day. Where on-campus time was once considered

part a teacher iS responsibili ty, under the major i ty' s
guidance it will be seen as total worktime. Addi tional

preparation time will be seen as reducing their lIuni t of pay

per uni.t working timell (Gluck opinion, p. l7, ante) and thus
not part of the job.

In the past, the fact that a teacher i s work year included a

id ee s f summer vacation, two wee for
istmas, a week for Easter; a n i , semester

s, etcetera, was ample compensation

i

notion

Now ori

r

s a r i

id vacation,

s of

room

continue
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addi tionally allow teachers to prepare themselves for teaching
by doing it on the job and at the taxpayers i expense.

Furthermore, the major i ty fails to take into account the

impracticality of its decision. Total hours at work, break

time and lunch time can be uniform for all teachers. But the

time necessary to prepare for teaching is idiosyncratic,

varying according to the teacher iS exper ience in teaching a
par t icular class, the teacher i s over all exper ience and abi 1 i ty ,

the teaching techniques used by the teacher, and other

factors. As an illustration, a first year teacher assigned to

a freshman English class may develop a lesson plan involving

several essay exams and written homework assignments. This

teacher is likely to spend much more time prepar ing than is a

teacher who has taught freshman English for the past lO years

with a standardized lesson plan using mostly multiple choice

tests. The differences in lesson plans and teaching

techniques 1 in familiar i ty with the mater ials, in over all

teaching exper ience all contr ibute the differences in

preparation time required to teach the same course. Thus, any

set amount of preparation time is likely to prov some
teachers with extra id free time, while rs wo
have to put in addit time on their own anyway.

nal , the major i iS ision will unreasonably lit

distr ts i discret areas.
s ificant i is not af t
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a teacher i s hours at achool and in the classroom, but do have
an impact on preparation time. A change in textbooks requires

teachers affected by the change to spend some additional time

familiar izing themselves wi th the new text and developing new

lesson plans. A change in course content also requires new

lesson plans. Teaching a class one has never taught before

requires additional preparation. Thus, distr icts will lose the
flexibili ty to respond to changing enrollments by changing

class assignments. For example, a distr ict would be unable to

assign a teacher who has previously taught only senior English

to teach freshman English wi thout first negotiating the impact

of that decision on the teacher's preparation time.

While it is true that negotiating the impact of a decision

is not exactly the same as negotiating the decision itself ¡
impact negotiations 1 t management iS abili ty to adjust to

changing circumstances. An unexpected increase in enrollment

in September may require schedule changes and new class

assignments. The majority decision would seem to require the

distr ict to hold those changes in abeyance dur ing the time it

s to iate t the new work ass ts.
so t iations s t t

distr tis decision maki I cannot lieve t the
is ure, after i a ation in sect 3543.2

tween i terms i tions

i i matters, i to ti
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policy decisions to be made at the negotiating table via the

backdoor of negotiating the decisions i impact on preparation

time.

Thus I do not believe that preparation time, as defined by

the major i ty, is a negotiable subject. Teachers have, however,

certain minister ial tasks which must be done on campus:

checking out projectors and other equipment, running off

di ttos, turning in attendance forms, checking their mailboxes,

etc. Negotiating for a certain amount of time during the

wor kday for the per formance of these types of campus duties may

be appropr ia te 1 but there is no way I could interpret
negotiable preparation time to include academic preparation for

the presentation of subject matter in the classroom.

The majority's ruling indicates that it has no sensitivity

to the unique nature of teaching as a profession. To them, it

is merely another job, to be treated like other jobs in the

pr i vate sector cases they ci te so often. By relying on cases
like Amalgamated Meat Cutte~s,8 the majority gives school

children and parents no more consideration in cases dealing

wi th collective negotiations than sides of beef hanging on

in frozen meat rs. To at to resolve

676
s v. 65) 381 u.s.
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issues of scope of representation by using pr ivate sector
collective bargaining history is to relegate our schools to the

status of assembly or disassembly plants.

~Raymo¡td J. Gon~ies ~Membe~
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STATE OF CALIFORNIA
PUBLIC EMPLOYMNT RELATIONS BOARD

SAN MATEO ELEMENTARY TEACHERS
ASSOCIATION, CTA/NEA,

Charging Party,

Case No. SF-CE-36

vs Recommended Decision

SAN MATEO CITY SCHOOL DISTRICT,
January 10, 1978

Responden t .

Appearances: Rubin Tepper, Attorney, for San Mateo Elementary
Teachers Association CTA/NEA¡ J. Michael Taggart, Attorney (Paterson
& Taggart) for San Mateo City School District.

Before Gerald A. Becker, Hear ing Off icer.

PROCEDURAL HISTORY

On December 13, 1976, the San Mateo Elementary

Teachers Association CTA/NEA (hereinafter, "Association") filed an

unfair practice charge against the San Mateo City School Distr ict

(hereinafter "District") alleging a violation of Government Code

Section 3543.5 (c) 1 in that the Distr ict unilaterally lengthened

the instructional day2 wi thout meeting and negotiating. An

amendment to the charge was filed on March 28, 1977 alleging that

lAll statutory references are to the Government Code.

2For present purposes, "instructional day" is defined as the

number of minutes per day dur ing which students are in contact wi th
teachers.

1



the parties had reached agreement on wages but not hours, that in

subsequent negotiations the Distr ict refused to negotiate in good

fai th concerning teacher preparation and rest time, and that the

District was considering further unilateral change in the instruc-

tional day. The Distr ict takes the posi tion that the instructional

day is not within the scope of representation(§ 3543.2).

On July 18, 1977, a hear ing was held on the charge

before this hearing officer at the Public Employment Relations

Board (hereinafter PERB or EERB), (formerly the Educational

Employment Relations Board) Regional Office in San Francisco.

At the close of charging party's case, the respondent District

moved to dismis s the charge on three grounds:

a. the allegations relating to the 1976-77 school

year were mooted by the parties' 1976-77 collective negotiations

agreement;

b. the allegations pertaining to the 1977-78

negotiations are premature since the subject of "hours" still was

being negotiated;

c. the allegation concerning the change in the

instructional day the 1977-78 school year should deferr to

the gr ievance procedure in the 1976-77 collecti ve negotiations
agreement.

The motion was on 1 s without eju-
dice to renewal in the Distr ict' s post-hear ing br ief. The mootness

and prematur i ty grounds are argued in the Distr ict' s br ief, but not

the issue of deferral to the contract grievance procedure.

The parties stipulated that the Distr ict and the

Association respectively are an employer and employee organization

2



wi in meani t 1 Re ions Act

(EERA) .
3

ISSUES

l. Did the parties' collective tiations agreement the

1976-77 school moot al tions concerning Distr ict l s

uni ter change in instructional i 197 77 1

r?

2. Were two unilateral increases in the instructional
t Distr ict in violation its d r Government

§ 3543.5(c) to meet

3. During the 1977-78

iate in

iations, has

?

Distr ict negotiated in
i di

rest t ?

instruct 1 r eparation t

FINDINGS OF FACT

A. Mootness Issue

On January l, 1977,
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ties enter into a collective tiat
rough June 30,agreement on February l, 1977 to continue in effect

1977 thereafter until written notification by one of the

parties. Although negotiations the lowi school year began

soon after this

rties treated

reement was si re is no evi nce that the

ia tions as a resc i ss ion ir ev

agreement. There bei no evi of a successor agreement, in

is inion it will es ties' uary l, 1977
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"r ner" provision reement cou utili
by Association to negotiate the instructional day. is
understand ing is memor ial i in a March 8, 1~77 memorandum from

Dr. Shapiro to Mr. John Secor, Association's executive direc-
tor. This memorandum so states that the Association could

iate instruct 1 day if it common, statewi

actice to do so.

B. Instruct ation and Rest

In it to increase in instruct

effective January l, 1977, on April 19, 1977 1
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sti t Associat ta it
th the instruct 1 day is iable, i the Distr ict

took the posi tion in the 1976-77 negotiations t the instructional

day was non-negoti

Negotiations 1977-78 soon after the

si i of 197 77 reement on Fe uary l, 1977. In

1977-78 iations Association has asked for not less than
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ition that the instructional was iable. There are

two fur r Association negotiations oposals in evidence,

respectively February 24 and June 28, 1977. Nei ther one

contains a oposal on II instruct duty time" or the instruct-

1 day, nor is re evidence in the record iations

1977-78 on is specific item. To date the ar i , no

fur r negotiations a were ties
In ties agreed that the
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6112 to leng the instructional is one such change.

intent the rties was that if the instructional eventual

was found to be negotiable, the collective negotiations agreement

would not bar the Association from requesting to negotiate the

subject.
In view circumstances, it wou

the rties' rs ing i rently air to

contrary to

t
iss ue concern i Distr ict' s January l, 1977 unilateral in
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instructional
reement.

is t ties' col ct i ve

2. The unilateral increases in the instructional and rela
iat

Since instructional is not ifical
enumera

i

in § 3543.2 as wi in r esentation, it is

on if it is a "matter relati to" an enumera item.

In is case, II s Ii seems to li

Decisions from r jur i ictions fer litt
i re is no to instructional in ivate

i stry. In r states i isions elati to

s ma at issue t f i tions,

of esentation t terms or i tions of

i

Accord i Ie

instruc or at on are re to terms

8



itions t. See, e. g., Nazareth Area ation
Association (Pa. 1972) 2 PPER 194; field Education Association

v. field School Distr ict et al. (Oregon 1976) 547 P. 2d 647,

92 LRRM 2583; West Hartford Educat Association v. De

(Conn. 1972) 295 A.2d 526, 80 LRRM 2422, at 2430; Clark Coun

School Distr ict v. Local Government tions
Board (Nev. 1974) 530 P. 4, 88 LRRM 2774. In Connecticut
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as urs. Thus, in State New Jer Stockton State Col

(1977) 3 NJPER 62, and in West I it Board of Education (N. Y.

1971) 4 PERB 3725, although changes in student class hours and class

si ze respectively were said to be non-negotiable, it was held in

both cases that the t the changes on i items had to
See also, Oak Creek Educat Associat v.

sconsin t Re a.
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It that Distr ict fur r viola its
duty to iate in fai th by refusi to iate the
instructional day upon the Association i s request dur ing the 1976-77

negotiations.
Turning to

iations, it seems t al
instructional issue in 1977-78

Associat ini tial
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iat als. record is
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American Busline, Inc. (1967) l64 NLRB l055, 65 LRRM l265,

Medicenter Mid-South ital (l975) 22l NLRB 670, 90 LRRM l576.

In the sent case, however, it would have been

futile for the Associat to r st to iate. Throughout the
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would reduce the total number actual hours i t
teachers are requir to spend on wor k-related duties, and

vice-versa. Therefore, under the facts in this case, eparation

time is a matter related to hours of and is a iable

i tern wi in the scope
However,

r esentation (§ 3543.2).
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almost si x months. The Distr ict iS'' unass igned time" proposal was

made only three weeks before the hear ing and, as just discussed, was

not a substantive change in the District IS position. It is apparent

that since the Distr ict never changed its posi tion that the instruc-

tional day is non-negotiable, it could not make a more meaningful

proposal on preparation time as such a proposal would infr inge on

its claimed right to make unilateral changes in the instructional

day.

Accord ingly, it is found that under the circumstances

of this case, preparation time is negotiable, the District has

failed to negotiate this subject in good faith, and therefore it has

violated § 3543.5 (c) .

4

There is evidence as to the specific uses proposed

for this time. The hearing officer presumes that it would be

reserved for teachers i personal, rather than work-related, needs.

Both parties have made negotiations proposals on

teachers i rest time, but the Association alleges that the Distr ict
has not negotiated the subject in good fai th. However, the hear ing

officer finds that it is first necessary to determine whether it

has been demonstrated that rest is a negotiable subject

this case. Even though no party raises the issue, § 3543.2

prohibits nego on any ect not cifically
as wi thin the scope of representation. Therefore, even though

the parties do not raise the issue, it would be inconsistent with

this clear statutory mandate, and would not "effectuate the policies

of Cthe EERAJ" (§ 3541. 5 (c)), for the PERB to order a party to

negotiate in good faith over a non-negotiable item.

l4



It may be that arguments could be made relating

teacher rest time to "safety conditions of employment," or other

negotiable subj ects under § 3543.2. In the present case, the
Association seeks to relate rest time only to teachers i "hours

of employment." But in this case the evidence is insufficient

to show how the amount of rest time for teachers might be related

to hours of employment. Since the Association has the burden of

proof, Cal. Administrative Code, Title 8, §35027, and it has not

been shown that rest time is related to a negotiable subj ect under

§ 3543.2, the hearing officer declines to determine whether the

District negotiated in good faith on this item.

RECOMMENDED ORDER

Upon the foregoing findings of fact, conclusions of

law and the entire record in this case, and pursuant to Government

Code § 354l.5 (c), it is hereby ordered that the San Mateo City

School Distr ict, its governing board, super intendent and other

representati ves shall:

A. CEASE AND DESIST FROM:

l. Unilaterally taking action on matters wi thin the

scope of representation wi thout meeting and negotiating upon request

wi th the San Mateo Elementary Teachers Association.

2. Faili or refusi to meet iate in

i wi the San Mateo Elementary s Association

request with regard to teacher preparation time.

B. TAKE THE FOLLOWING AFFIRMATIVE ACTIONS DESIGNED

TO EFFECTUATE THE POLICIES OF THE ACT:
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l. Rescind its two unilateral increases in the

instructional day to be effective not later than 60 days after

issuance of this Recommended Order j or'

2. In the alternative, meet with the San Mateo

Elementary Teachers Association and resolve this dispute in a

manner which is mutually acceptable to the parties and advise

the San Francisco Regional Director of such alternative resolution.

~ Prepare and post a copy of this Order until

rescission of the instructional daylncrease at its headquarters

off ice and in each school at a conspicuous location where notices to

certif icated employees are customarily posted.

~ At the end of the posting per iod, noti fy the San
Francisco Regional Director of the action it has taken to comply

wi th this Order.

IT is FURTHER ORDERED that the unfair practice charge

is DISMISSED with respect to the allegations that the San Mateo City

School District violated Government Code § 3543.5 (c) by failing to

meet and negotiate in good fai th wi th the San Mateo Elementary

Teachers Association during the 1977-78 negotiations regarding the

length of the instructional day and teacher rest time.

Pursuant to CaL. .Admin. Code, Tit. 8, Section 35029,

this Recommended Decision and Order shall become final

on January 23, 1978, unless a party files a timely statement of

exceptions within seven (7) calendar days of service. See Cal.

Administrative Code, Tit. 8, Section 35030.

Dated: January LO, 1978

,
GERALD A. BECKER

Hearing urricer
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