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DECI SI ON

In the instant case, the Public Enployment Relations Board
“(hereafter PERB or Board) considers the appeal brought by the
California School Enployees Association (hereafter Association
or Charging Party). In brief, the Association alleges that the
Heal dsburg Union H gh School District and the Heal dsburg Union
School District (hereafter Districts) violated sections
3543.5(b) and (c) of the Educat i onal Enpl oyment Rel ati ons

Act | by refusing to negotiate regarding contract proposals

lthe Educational Enployment ‘Relations Act (hereafter EERA



whi ch the Association argues are within the scope of
representation as set forth in section 3543.2 of the Act.2

The findings of fact as set forth in the hearing officer's

or Act) is codified at Governnment Code section 3540 et seq.

Unl ess otherw se noted, all subsequent statutory references
are to the Governnent Code.

Sections 3543.5(b) and (c) provide:

It shall be unlawful for a public school
enpl oyer to:

L] L] - - L] L) - L] * L] L] L] - L] L] L] * * * * - L] L

(b) Deny to enployee organizations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.

2section 3543.2 of the Act provides:

The scope of representation shall be Iimted
to matters relating to wages, hours of

enpl oynent, and other terns and conditions
of enploynent. "Terns and conditions of

enpl oynent” nean health and welfare benefits
as defined by Section 53200, |eave, transfer
and reassignnent policies, safety conditions
of enploynent, class size, procedures to be
used for the evaluation of enployees,

organi zational security pursuant to Section
3546, procedures for processing grievances
pursuant to Section 3548.5, 3548.6, 3548.7,
and 3548.8, and the layoff of probationary
certificated school district enployees,
pursuant to Section 44959.5 of the Education
Code. In addition, the exclusive
representative of certified personnel has
the right to consult on the definition of
educational objectives, the determ nation of
the content of courses and curriculum and
~the selection of textbooks to the extent



proposed decision are free fromprejudicial error and are
adopted by the Board itself. Each of the itens which the
parties have stipulated are in dispute are exanined and
di scussed bel ow.

DI SCUSSI ON

In previous decisions, this Board has exam ned the scope of
representation to be afforded under the |anguage of the EERA

(Fullerton Union H gh School District (7/27/77) EERB Deci sion

No. 20 and (5/30/78) PERB Decision No. 53; _Sonoma County Office

of Education (11/23/77) EERB Decision No. 40; Palos
Verdes/ Pl easant _Valley (7/16/79) PERB Decision No. 96;

San_Mateo City School District (5/20/80) PERB Decision No.

129.) \While past and present menbers of this Board have
advanced varying tests to measure the scope of representation,
there is, nonethel ess, substantial agreenment that the statutory
| anguage as contained in the EERA offers no definitive or
conclusive standard. This results from the juxtaposition of

| anguage whi ch, on the one hand, suggests that a broad

such matters are within the discretion of
the public school enployer under the |aw.
All matters not specifically enunerated are
reserved to the public school enployer and
may not be a subject of neeting and
negotiating, provided that nothing herein
may be construed to limt the right of the
public school enployer to consult with any
enpl oyees or enpl oyee organi zati on on any
matter outside the scope of representation.



definition be applied and, on the other, that a nore narrow
interpretation was i nt ended.

The recent case of San Mat eo, supra, contains each Board

nmenber's view of the appropriate resolution of the tension
between the |anguage "relating to" and "limted to", and those
views need not be repeated at length here. Wile differing as
to the reasons for and significance of the particular structure
of section 3543.2, two nenbers agree that the appropriate neans
of determning the negotiability of a specific subject or
proposal is a balancing test. As stated in San Mateo and as

di scussed nore fully infra, a subject is negotiable if it first
logically and reasonably relates to wages, hours or one of the
enunerated terns and conditions of enploynent. |If this
threshold test is net, the proposal will be analyzed in terns
of its degree of concern to the enpl oyees and the enpl oyer, the
suitability of the negotiating process as a neans of resol ving
the dispute and whether the enployer's obligation to negotiate
would significantly abridge its managerial prerogatives or

educational and public policy considerations.3

3The basic difference between ny view and that of the
Chairperson's is that I would specifically factor into the
bal anci ng process educational and public policy considerations,
as well as nanagerial prerogatives. :

In his opinion in Pal os Verdes/ Pl easant Vall ey, supra,
Dr. Conzal es Broposed a balancing test. However, in San Mateo,
he rejects a balancing test because it is a subjective




Turning to the specifics of this case, there are only two
i ssues: is the case noot because the contract year during
whi ch these issues arose has passed and, if not, are the
specific proposals negotiable or nonnegotiable. Since neither
the District or the Association has excepted to any of the
hearing officer's findings of fact, there are no factual issues
before the Board for consideration.

The Board finds that the issue is not noot. It is well
settled law that where the issues persist beyond the specific

case, that case is not rendered noot. (See Amador_Val |l ey Joi nt

Union Hi gh School District (10/2/78) PERB Decision No. 74 and

cases cited therein.) The issue of negotiability of the

subj ects contained in the various proposals is of significance
in current and future contract negotiations in the Heal dsburg
Districts and in school districts throughout the state. It is
therefore appropriate for PERB to resolve these issues since
“"In cases clarifying parties' rights and obligations under a

new |l aw, the public interest is served by deciding the

determ nati on and proposes that negotiability be decided on the
basis of whether a negotiating proposal is an extension of an
enunerated item

In my view, determning the negotiability of an item based
on its being an extension of an enunerated subject simlarly
i nvol ves a subjective analysis. It is still a question of line
drawing, and there will still be gray areas. |Indeed, it seens
unavoi dabl e that a degree of subjectivity be involved in
determ ni ng whether a subject is negotiable.



underlying issue." (Arador Valley, supra, citing U.S. v. WT.
G ant _Co. (1953) 345 U.S. 629.)

The parties have stipulated as to the negotiations
proposals which are in dispute. The Districts assert that
t hese proposal s are outside of scope and concede that they did
not negotiate with regard to any of them Therefore, the
guestion is solely whether these proposals fall within the
scope of representation as defined in section 3543.2 of the Act
and are therefore negoti abl e.

The hearing officer found that several challenged proposals
were overbroad and therefore nonnegotiable in their present
form but nonetheless held that it was an unfair practice for
the Districts to not respond wth nore than a flat rejection of
the proposal (see for exanple p. 37 of the H O decision).
These findings are contrary to his holding that "the refusal to
di scuss that which is not negotiable is not an unfair
practice." (H O decisionp. 20.) Simlarly, the hearing
officer states that "failure to respond with nore than a
sunmary rejection is itself an unfair practice where the
proffered proposal is arguably within scope.” (H Q decision

p. 20.)

In sum the hearing officer's view appears to be that if a
proposal is arguably within scope, then it is an unfair
practice for the Districts to respond to that proposal with a

summary rejection even if PERB |ater determ nes that the



proposal is nonnegotiable. |In support of his conclusion, the
hearing officer referred to Gorman's treatise on private sector
I abor | aw which indicates that good faith negotiations require
the parties to articulate supporting reasons for their contract
proposals and to listen and wei gh argunents presented at the
bargaining table in an effort to reach a basis for a witten
agr eenent .

| do not dispute this characterization of the good faith
bar gai ni ng process nor its applicability to the requirenents of
the EERA. However, any review of the parties' conduct for
evi dence of good or bad faith participation necessarily
presupposes that an obligation to bargain exists. Wth regard
to section 8(d) of the National Labor Relations Act (hereafter
NLRA) which sets (forth the duty to bargain in good faith in the
private sector,” Professor Gorman states:

At the heart of the section are the phrases
"confer in good faith" and "wages, hours,
and other terns and conditions of

enpl oynent." The latter phrase outlines the
so-cal l ed mandatory subjects which set the
boundaries of the parties' duty to bargain;
within those boundaries the duty applies,
whiTe oufside themeither party nay decline
to bargain and is free to make and i npl enent
deci sions unilaterally. (p. 399) (Enmphasis
added.)

“Section 8(d) of the NLRA provides in pertinent part:

For the purposes of this section, to bargain
collectively is the performance of the
mut ual obligation of the enployer and the



Based on this fundanental tenet of labor law, | expressly

di savow the hearing officer's reasoning and the results. |
conclude, to the contrary, that if a party flatly refuses to
negoti ate a proposal and the proposal is later found by PERB to
be out of scope, that party has not commtted an unfair
practice because no duty to negotiate existed which the

enpl oyer vi ol at ed.

The hearing officer's determnation that a party nust
respond to negotiating proposals which are not clearly within
or clearly outside of scope no doubt arose in the instant case
because nunerous proposals were expressed in extrenely broad
| anguage. Simlarly, our determnation of negotiability, has
been rendered nore difficult by the fact that the parties
failed to appropriately refine proposals through the
negoti ations process itself.

In ny view, the side offering a proposal has a
responsibility to frane it in such a way that it is susceptible
to meani ngful negotiations. Simlarly, the side receiving a

proposal has a responsibility to offer a meani ngful response

representative of the enployees to neet at
reasonable tinmes and confer in good faith
with respect to wages, hours, and other
ternms and conditions of enploynment, or the
negoti ati on of an agreenent, or any question
arising thereunder, and the execution of a
witten contract incorporating any agreenent
reached is requested by either party to
agree to a proposal or require the nmaki ng of
a concession .



and not to sunmarily reject a proposal which may, in some
respects, pertain to issues which are appropriately
negotiable. However, while sone refinenent and specificity in
drafting is necessary, the formin which proposals are
initially presented marks only the beginning of the negotiating
process. Indeed, if one side can refuse to negotiate about a
proposal until the offering side has so narrowed it that it
contains only itens the former accepts as unquestionably
within scope, then the bilateral process is thwarted rather
t han served.

Clarification as to what the proposal is neant to enconpass
is best attained through di scussion and subm ssion of
count erproposal s presented by the negotiating parties. That is
clearly mssing in this case. Mny of the proposals which the
Board finds itself ruling on should have been narrowed and
refined through negotiations so the issues were crystalized and
the focus nore apparent. |Instead, we have been presented with
proposal s which may or may not be negotiabl e depending on their
range of application.

Wth regard to some proposals which contained no |imtation
in the | anguage, the overbreadth is fatal, and |I have found
t hem nonnegoti able. As to other proposals, | have indicated
the paraneters within which they are negotiable and have |eft
to the parties the task of refinenent, a task which they should

have performed during the negotiating process. It is intended



that the parties can shape these proposals to nore specific
concerns in conformty with this decision. G ven the passage
of time, the Board has determ ned that the conmunicative and
medi atory nature of the collective negotiations process would
not be served by our requiring that these proposals be subject
to requirenents of re-refinement before our determ ning whether
any obligation to negotiate was established. Rather, we have
exam ned each of the proposals, determined its negotiability
and have indicated the bases for our decision offering guidance
to the parties® future negotiating efforts.

In response to the hearing officer's decision, the
Districts argue that it is beyond PERB s authority to extend
the scope of representation. This Board is charged with the
authority to inplement the provisions of the EERA, including a
specific delegation "to determne in disputed cases whether a
particular itemis within or without the scope of
representation.” (Sec. 3541.3(b).) An admnistrative agency
like PERB, directed to carry out a particular stafute, nmust

adopt a construction of statutory | anguage. (Bodi nson M g. Co.

v. California Enploynent Conm ssion (1941) 17 C2d 321; see

section 3541.3(n).) Clearly, this Board is authorized to
interpret what is enconpassed within the statute and,
necessarily, to analyze and interpret the "relating to"

| anguage set forth in section 3543. 2.

10



The District states in its brief supporting its statenent
of exceptions that ". . . it is to be preferred that bargaining
parties make such determ nations as to scope with only gui dance
fromthe Board, not intervention." (p. 14) | agree and view
the follow ng discussion as appropriate interpretive guidance.

| note that a decision that a proposal is negotiable is not
a reflection on the nerits of the proposal. In many i nstances,
however, | have given an indication of the appropriate
paraneters of proposals while leaving to the face-to-face
negotiating process the task of refining the proposals.

Wil e objecting to PERB's interpretation, the Districts
urge the adoption of their own interpretation. They assert
that the Legislature did not use the sanme scope | anguage t hat
was in the Wnton Act and that this fact reflects the
Legi sl ature's narrow ng of scope under EERA. In the Districts'
view, anything which is not enunerated or which does not have a
"direct" and "inextricable" relationship to an enunerated term
is subject only to consultation with the Districts. In its
view, it is the Districts which decide whether or not they w sh
to consult.

The interpretation proffered by the Districts is clearly a
narrowi ng of scope fromthe Wnton Act. Indeed, it is so
narrow that it belies the Districts' assertion that little
except what is specifically enunerated is negotiable. Wile

the District concedes in its opening brief that finding only

11



enuner ated subjects within scope would violate the letter and
the spirit of EERA (p. 13), it offers little to resolve the
guestion of what else is negotiable. Rather, it hamrers at the
vi ew that EERA has a narrow scope and ignores the fact that the
Legislature just as deliberately included the words "relating
to" as it did "limted to."

The hearing officer exam nes various public sector cases
concerni ng scope of representation which have utilized tesfs
mhich focus on whether the subject in question is "directly
related" or "significantly related" or "fundanentally rel ated"

to the statutory standard in that state. (School District of

Sewar d Educati on Associ ation v. School District of Seward

(1972) 199 N W2d 752 [80 LRRM 3393]: dark County School

District v. Local Governnent EMRB (1974) 530 P.2d 114 [80 LRRM

2774]; Aberdeen Education Association v. Aberdeen Board of

Educati on (1974) 215 N.W2d 837 [85 LRRM 2801]; Unified Schoo

District of Racine County v. WERC (1977) 259 N.W2d 724

[97 LRRM 2489]; Gty of Beloit v. WERC (1976) 242 N W2d 231

[92 LRRM 3318].)
As the majority stated in San Mat eo, we have determ ned
that negotiability is nore aptly determned by a two step

process.5 First, the disputed subject nust bear a |ogica

SThe cases cited above rely on tests which have conbined
a two step process into one. In effect, they weigh the
relative interests of enployers and enpl oyees to deci de on

12



and reasonable relationship to an enunerated subject. If that
relationship is established, the conpeting interests raised by
the proposal are balanced. This test has been applied to each
of the proposals set forth infra in determning negotiability.
Unli ke the hearing officer who divided proposals into two
categories, the negotiability of one category being deened
"self-evident,"” | find that the sane anal ysis nust be applied
to each proposal. Thus, while this analysis will reveal the
necessary relationship and result nore imediately in certain
cases than in others, | nonetheless conclude that the sane
anal ysis is appropriately applied as to each proposal under
submi ssi on

As stated above, the District proposes a test that a
di sputed subject is negotiable only if there is a "direct" and
"inextricable" relationship with an enunerated item (p. 12 of
its brief in support of exceptions.) This test is no |ess
subj ective than any other. Indeed, it may even |lack sone of
the protections of the mapjority's test. Reasonable m nds can
differ as to whether subjects such as pronotions bear a direct
and inextricable relationship to wages and hours. The
District's analysis stops there. W find it is nore

appropriate, having found such a relationship, to then weigh

whi ch side of the scale the disputed subjects fall. It is then
said to be "directly" related to that side.

13



the conpeting interests of enployees and enployers to determ ne
whet her the negotiations process is the suitable forum for
resol ving these disputes.
Certain aspects of negotiability not specifically addressed

in San_Mateo, supra are raised by a nunber of the proposals
whi ch seek to incorporate statUtory provisions into the
agreenent or seek sone nodification of existing statutes.
EERA, unlike its two descendants, SEERA and HEERA, does not
contain a supersession clause setting forth which statutes may
be superseded by a nenorandum of understanding in conflict wth
the specified statutes. Rather EERA, simlar to the Wnton Act
and the Meyers-MIlias-Brown Act,6 provides in section 3540
that nothing in EERA

shal |l be deened to supersede the other

provi sions of the Education Code and the

rules and regul ations of public school

enpl oyers which establish and regul ate

tenure or a merit or civil service system

or which provide for other nethods of

adm ni stering enpl oyer-enpl oyee rel ations,

so long as the rules and regul ations or

ot her nethods of the public school enployer

do not conflict with lawful collective

agreenents.

| interpret this |anguage to nmean that where a proposa

pertains to a subject which is covered by the Education Code,

6érhe Wnton Act was codified at fornmer section 13080 et
seq. of the Education Code. Forner section 13080 contained
anal ogous supersession | anguage. The Meyers-M i as-Brown Act
is codified at Governnent Code section 3500 et seq. Section
3500 contai ns anal ogous supersession | anguage.

14



the negotiability of that proposal is not precluded so |long as
it does not directly conflict wwth the code. For exanple, the
Associ ation proposal in Article 10.1 seeks to negotiate a
provision requiring the Districts to pay for the cleaning and
mai nt enance of uniforms. This is an addition to Ed. Code
section 451387 but is negotiable because that section does

not provide that the District shall pay for only that which is
listed and nothing else.

At the tine when this case arose, sone of the enunerated
subjects set forth in section 3543.2 were al so covered by
statute (leave, for exanple, is discussed at Education Code
sections 45190 et seq.). |If PERB were to adopt the view that
the nere existence of a statutory provision precluded
negotiability, many issues of central enployee concern would be

excluded from negotiations. For exanple, Menber Gonzal es notes

7 Section 45138 of the Educati on Code states:
Uni fornms; costs

The governing board of any school district
may require the wearing of a distinctive
uni form by classified personnel. The cost
of the purchase, |ease or rental of

uni forms, equi pnent, identification badges,
enbl ems, and cards required by the district
shall be borne by the district.

This section shall apply to districts that
have adopted the nerit systemin the sane
manner and effect as if It were a part of
Article 6 (comencing with Section 45240) of
this chapter

15



in San Mateo at p. 43 that overtine conpensation is not |isted
in the enuneration of terms and conditions because it is
essentially an extension of wages and is therefore negoti abl e.
Section 45128 of the Education Code, however, pertains to
overtine. Thus, by adopting a view that any contract proposal
which is also covered by statute is nonnegotiabl e, any proposal
regardi ng overtinme would be excluded from negotiations because
of EERA' s supersession |anguage even though it is an integra
part of the wage schene.

The Pennsyl vania Suprene Court simlarly rejected such a

conclusion in PLRB v. State College Area School District (1975)

6 PPER 92 [90 LRRM 2081]. In that case, the Court considered
section 703 6f t he Pennsyl vani a Public Enpl oyees Rel ations Act
whi ch prohibited parties from negotiating provisions in their
agreenments if the inplenmentation of those provisions "would be
in violation of, or inconsistent with, or in conflict with" any
Pennsyl vania statute or nunicipal charter provision. In
reconciling this language with the directive of section 701
permtting negotiations over wages, hours and terns and

condi tions of enploynent, the Court noted that, prior to the
enactment of the state Act, collective bargaining by public
enpl oyers was not required and that the report issued by the
Governor's Comm ssion suggested the need for collective
bargaining to restore harnony to the public sector, to

elimnate strikes and wi despread |abor unrest, and to pronote

16



orderly and constructive relationships between public enployers
and enpl oyees. In this light, the Court commented, the
supersessi on provision nust be narrowy interpreted because it
woul d be absurd to suggest that the Pennsylvania Legislature
deliberately intended to provide nerely an "illusory right of
col l ective bargaining.”" (PLRB at p. 94.)

The Court further stated:

The nere fact that a particular subject
matter nmay be covered by |egislation does
not renmove it fromcollective bargaining
under section 701 if it bears on the
guestion of wages, hours and conditions of
enpl oynent. We believe that section 703
only prevents the agreenent to and

i npl enentation of any termwhich would be in
violation of or inconsistent with any
statutory directive.

L) L] L] L] L] L] * - L] L] L] - L] L] L] - L] L] L] L] - L] L]

Section 703 merely prevents a termof a
col l ective bargai ning agreenent from being
in violation of existing law. Cf. Board of
Education, City of Englewood v. Engl ewood
Teachers Ass'n., 64 N.J. 1, 311 A 2d 729, 85
LRRM 2137 (1973); Board of Education of

Uni on Free School District #3 v. Associ ated
Teachers of Huntington, Inc., 30 NY.2d 122,
282 N E 2d 109, 79 LRRM 2881 (1972); Joint
School District #8 v. Wsconsin Enpl oynent
Rel ations Board, 37 Ws.2d 483, 155 N W 2d
78 (1967). If however the Ceneral Assenbly
mandates a particular responsibility to be
di scharged by the board and the board al one,
then the matter is renoved from bargaining
under section 701 even if it has direct

i mpact upon "wages, hours and other terns or
condi tions of enploynent."

17



W therefore conclude that itens bargai nable

under section 701 are only excluded under

section 703 where other applicable statutory

provisions explicitly and definitively

prohibit the public enployer from nmaking an

agreenent as to that specific termor

condition of enploynent.8

In ny view, the supersession |anguage of section 3540

should simlarly be read to preclude negotiability only where
t he Education Code provisions in conflict would be repl aced,
set aside or annulled by the |anguage of the proposed contract
clause. Unless the statutory |anguage clearly evidences an
intent to set an inflexible standard or insure innutable
provi sions, the negotiability of a proposal should not be
precluded. As the Pennsylvania Court simlarly noted, an
interpretation which would renove subjects from the scope of
representati on because certain portions of the Education Code
pertain to that subject would have the anomal ous result of
severely restricting the purpose of the EERA. By requiring
direct conflict, the words of section 3540 are interpreted in a
manner which pronotes rather than defeats the general purpose
of EERA, furthers construction with reference to the whole
systemof law of which it is a part, and renders a result in

accordance with the intention of the |awrakers. (In_re_Lynwood

Heral d Anerican (1957) 152 Cal.App.2d 901 [313 P.2d 584];

Sel ect Base Materials v. Board of Equalization (1959) 51 Cal.2d

8PLRB, supra, p. 95.

18



640 [335 P.2d 672]; Bush v. Bright (1968) 264 Cal.App.2d 788

[71 Cal . Rptr. 123].)

Thus, where a provision of the Education Code inpels
certain action, the parties are prohibited by section 3540 of
the EERA from negotiating a provision which directly conflicts
wth the inperative portion of the Code.9

The District concedes that it refused to neet and negotiate
as to all the proposals. Therefore, as to those itens the
Board finds negotiable, the District has violated

section 3543.5(c). Mreover, as we found in San Franci sco

Community College District (10/12/79) PERB Decision No. 105, by

refusing to neet and negotiate, the enployer necessarily denies
an enpl oyee organi zation the right to represent its nenbers in
the negotiations process and concurrently viol ates

section 3543.5(hb). Therefore.me overrule the hearing officer's

di sm ssal of this charge.

91nUnion Free School District, Town of Cheektowaga V.
Nygui st (1975) 8 PERB 7516, the New York Court of Appeals
concluded that, under the Taylor Law, provisions of collective
bar gai ni ng agreenents cannot operate to supersede inperative
provi sions of the Education Law. It limted the scope of
bargai ning when in conflict with "plain and clear prohibitions
found in statute or decisional law' and stated:

The heart of our present holding is that where,
as wth the issue now before us, there is an

i nperative provision of the Education Law, to the
extent that such provision is inperative, it 15
beyond the power of the parties to alfer or

nmodi fy the statutory provision by collective
bargai ning, agreenent to arbitrate or otherw se.
(Enphasi s added.)

19



Article I1. No Di scrim nation

In Article Il, CSEA seeks to negotiate concerning three
proposals which relate to discrimnation. The proposals are as
follows:

Article |1. No Di scrim nation

2.1 Discrimnation Prohibited; No enpl oyee
in the bargaining unit shall be appointed,
reduced, renoved, or in any way favored or

di scri m nated agai nst because of his/her
political opinions or affiliations, or
because of race, national origin, religion,
or marital status and, to the extent

prohi bited by | aw, no person shall be

di scri mi nated agai nst because of age, sex,
or physi cal handi cap.

2.2 No Discrimnation on Account of CSEA
Activity; Neither the District nor CSEA
shall interfere with, intimdate, restrain,
coerce, or discrimnate against enpl oyees
because of the exercise of rights to engage
or not to engage in CSEA activity.

2.3 Affirmative Action; The District and
CSEA agree that an effective affirmative
action programis beneficial to the
District, enployees, and the comunity. The
parties agree and understand that the
responsibility for an affirmative action
plan rests with the enployer. The District
shal |l consult with CSEA in preparing the
affirmative action plan and further agrees
that no provision shall be adopted in the
affirmative action plan that violates

enpl oyee rights as set out in this agreenent.

As to subarticles 2.1 and 2.2, | find that the discrimnation
prohibitions are negotiable to the extent that they relate to
enunerated subjects as set forth in the Act or matters relating

to enunerated subjects. |In other words, the Districts nust

20



negotiate with CSEA as to discrimnatory conduct involved in
such matters as sefting wages, establishing hours of work or in
impl ementing |eave and transfer policies. Clearly, there is a
strong enployee interest in insuring nondiscrimnatory
treatment in such matters of significant enployee concerns.
Conversely, there is no overriding enployer interest which
persuades nme that it would be inappropriate to conpel the
District to engage in negotiations concerning these

di scrimnation proposals. In so deciding, | specifically
reject the hearing officer's conclusion that, as limted above,
either provision significantly inpairs a District's legitimte
policy objectives or inpinges on reserved managenent
prerogatives.

Wth regard to subarticle 2.3, however, | find that
preparation of an affirmative action plan does involve t he
District's prerogative to establish such a policy. |In Rutgers,
The State University (1976) 2 NJPER 13, the New Jersey Public

Enpl oyment Rel ati ons Conmi ssion considered the negotiability of
a proposal requiring the enployee organization's approval of an
affirmative action plan prior to submssion to federal and

state agencies.10 The Commi ssion stated:

10The New Jersey Enpl oyer-Enpl oyee Rel ations Act requires
parties to neet and negotiate "wth respect to grievances and
terms and conditions of enploynent.” (NJSA 34:13A-5.3)
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Therefore, we conclude that the University
cannot be conpelled to negotiate regarding
AAUP approval prior to the subm ssion of
affirmati ve action plans—negotiations in no
event require approval by either party to a
position taken by the ot her—but the
University is required to negotiate
regarding terns and conditions of enploynent
which are affected by such plans as well as
regardi ng the inpact of nmanagenent deci sions
on terns and conditions of enploynent of

uni t menbers.

| amin agreenment with this conclusion. Establishnent of an
affirmative action plan itself may involve expenditures of
funds for recruitnment, adapting job functions to provide
opportunities for persons with nontraditional enploynent

hi stories, and changes in hiring or pronotion policies to neet
affirmative action goals. Thus, while the inpact that any such
affirmative action plan may have on enunerated subjects or
matters relating to enunerated subjects is negotiable, CSEA may
not conpel the Districts to negotiate a provision which grants
a consultation right regarding the preparation of the plan

itsel f.

Article V. Organi zati onal Ri ghts

The proposals presented by CSEA in Article V concern
brganizational rights. Subarticle 5.1.1 provides:

5.1.1 The right of access at reasonable
tinmes to areas in which enpl oyees work.

| find that this proposal bears a direct relationship to the
processi ng of grievances, an enunerated item under EERA. Thus,

in order to insure that CSEA will be provided the needed access
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to grievants, witnesses, and nmaterials necessary to process
grievances, the Districts are required to negotiate as to this
proposal because the managenment interest in controlling and
regul ati ng an organi zation's access to enployees in the work
pl ace does not outweigh the significant interests of
enpl oyees. Al though EERA provi des enpl oyee organi zations a
right of access, | do not believe this fact renoves an
ot herwi se negotiabl e subject fromscope. Finally, access is
precisely the type of subject which would best be dealt with
through the give and take of the bilateral process of neeting
and negoti ati ng.
Subarticle 5.1.2 provi des:

The right to use w thout charge

institutional bulletin boards, mail boxes,

and the use of the school mail system and

other District neans of conmunication for

the posting or transm ssion of information

or notices concerning CSEA matters.
In nmy view, this provision is negotiable because it is related
to the entire process of admnistering the agreenent reached by
t he exclusive representative and the public school enployer.
Clearly, the central result contenplated by the passage of the

EERA was to permt parties to negotiate a binding agreenent

covering matters within the scope of representation. 11 The

11 Section 3540.1(h) states in pertinent part:

(h) "Meeting and negoti ati ng" neans
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proposal profferred by CSEA seeks to insure that it will have
various conmmuni cation channels available to transqit
information to the enployees it represents. This proposal is
negoti abl e because it relates to all subjects within scope
contained in the negotiated agreenent and because it relates to
the collective negotiation process and the adm nistration of
the entire agreenent. Wiile the District also has an interest
in the access to and use of these nmeans of conmunication, it is
not so strong as to preclude negotiability. As with access and
other issues, | do not view the existence of simlar or exact
statutory provisions as precluding negotiability.

CSEA proposes the following provision in subarticle 5.1.3:

5.1.3 The right to use wthout charge

institutional equipnment, facilities, and
bui | dings at reasonable tines.

nmeeting, conferring, negotiating, and

di scussing by the exclusive representative
and the public school enployer in a good
faith effort to reach agreenment on matters
within the scope of representation and the
execution, if requested by either party, of
a witten docunment incorporating any
agreenents reached, which docunent shall,
when accepted by the exclusive
representative and the public school

enpl oyer, becone binding upon both parties
and, notw thstandi ng Section 3543.7, shal
not be subject to subdivision 2 of

Section 1667 of the Cvil Code. The
agreenent may be for a period of not to
exceed three years.
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In assessing the negotiability of this proposal, the hearing
of ficer considered section 3543.5(d) of EERA 12 which
prohibits the enployer from making financial contributions in
support of any particular enployee organization. This
provi sion of the EERA is derived fromsection 8 (a)(2) of the
NLRA which simlarly forbids enployers to give financial
assistance to a labor organization. A proviso contained in
section 8(a) (2) states:

.an enpl oyer shall not be prohibited

fron1pernitting enpl oyees to confer with him
during work hours without |loss of tine or

pay.
‘ Application of this provision by the federal courts and the

NLRB has required that the totality of the circunstances be

considered in order to distinguish unlawful support, which

i nvol ves some degree of control and influence, from enployer
cooperation, which is a prfncipal pur pose of |abor relations

statute. (NLRB v. Magic Slacks, Inc. (1963) 314 F.2d 844 [52

LRRM 2641].) The right to use the enployer's premses is

12section 3543.5(d) states:

It shall be unlawful for a public school
enpl oyer to:

(d) Dominate or interfere with the
formati on or adm nistration of any enpl oyee
organi zation, or contribute financial or

ot her support to it, or in any way encourage
enpl oyees to join any organization in
preference to another.
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viewed as perm ssible cooperation and, as this Board stated in

Azusa Unified School District (11/23/77) EERB Decision No. 38,

is not per se unlawful. (Coano Knitting M11ls, Inc. (1964) 150

NLRB 579 [58 LRRM 1116]; Chicago Rawhide Mg. Co. v. NLRB (7th

Or 1955) 221 F.2d 165 [35 LRRM 2665]; Hotpoint Co. v. NLRB

(7th Cir. 1961) 289 F.2d 683 [48 LRRM 2101].) Thus, while

certain proposals as discussed infra concerning enployer

financial support may be nonnegotiable if they seek such
support for the purpose of obtaining special preferential
treatnent, the purpose of the instant proposal enconpasses a
legitimate request for the use of equipnent and facilities
necessary for CSEA to fulfill its role as exclusive
representative. Therefore, to the extent that this proposa
seeks to negotiate matters such as entitlenent to a neeting
roomto be used when discussing and preparing grievances, that
use, W thout charge, is not the type of financial intrusion
prohi bited by section 3543.5(d). Rather, subarticle 5.1.3 is

within the union's legitimte concerns.

Al t hough EERA requires the District to provide access to
institutional bulletin boards, mail boxes, other neans of
comuni cation and institutional facilities, such requirenent
does not nean, of course, that because this proposal is
negotiable that the District is conpelled to agree to it as

witten. | find no reason for concluding that, on its face,
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this subarticle is nonnegotiable because it inproperly invades
the area of managenment's rights.
Subarticle 5.1.4 presented by CSEA states as foll ows:

5.1.4 The right to review enpl oyees’

personnel files and any other records

dealing with enpl oyees when acconpani ed by

the enpl oyee or on presentation of a witten

aut hori zation signed by the enpl oyee.
| amin agreenment with the hearing officer's conclusion that
this proposal relates to the processing of grievances and is
therefore negotiable. Access to witten material concerning a
speci fic enpl oyee, when acconpani ed by the enpl oyee's approval,
is critical to effective enforcenent of the negoti ated
agreenent. This proposal evidences |egitinmte enpl oyee
concerns as to the admnistration of the contract because
enforcenent of the negotiated agreenent through the negoti ated
gri evance procedure depends on the availability of evidence
needed to reveal departures from agreed-upon enpl oynent
policies. | amalso in agreement with the Chairperson's
conclusion that this proposal bears a logical relationship to
enpl oyee eval uati ons. Because this proposal incorporates
enpl oyee aut hori zati on and presents no intrusion into
manageri al prerogatives or matters of public policy reserved to

enpl oyer control, it is negotiable.

Proposal 5.1.5 states as follows:

5.1.5 The right to be supplied with a
conplete "hire date" seniority roster of all
bargai ning unit enpl oyees on the effective
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date of this agreenent and every three (3)
mont hs thereafter. The roster shall

i ndi cate the enpl oyee's present
classification and primary job site.

This proposal requesting that CSEA be provided the seniority
roster is, as the hearing officer concluded, negotiable because
it bears a close relationship to wages, hours, transfer and

| eave, matters that are frequently affected by the individua
enpl oyee's seniority. Commtting this proposal to the
negoti ati ng process does not intrude on central nmanagenent

rights, prerogatives or policy considerations.

CSEA al so proposed other subarticles concerning the
distribution of information. Subarticle 5.1.6, 5.1.7, 5.1.8
and 5.1.9 provide as foll ows:

5.1.6 The right to receive upon request two
(2) copies of any and all witten reports
submtted to any other governnental agency.

5.1.7 The right to receive two (2) copies
of all applications to any other '
governnental agency for any grant, funding,
or approval of any kind when such grant,
fundi ng, or approval can reasonably be
expected to have an inpact, direct or
indirect, on the classified service; and
said copies shall be forwarded to CSEA in
the sanme manner and at the sane tine as the
subject matter is submtted for
consideration to the public school

enpl oyer. No action on such matters shal
be taken by the enployer until CSEA has been
provi ded the opportunity to review and
conment .

5.1.8 The right to receive two (2) copies

of any budget or financial materi al
submtted at any tinme to the governing board.
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5.1.9 The right to review at all reasonable

times any other material in the possession

of or produced by the District necessary for

CSEA to fulfill its role as the exclusive

bar gai ni ng representative.
Subarticle 5.1.6, in its present form would permt CSEA to
recei ve, upon request, copies of witten reports that the
District submts to other governnental agencies. Wre this
proposal limted to materials related to enunerated subjects
and thus necessary for CSEA to fulfill its roll as bargaining
representative, this proposal would be negotiable. However, as
it is witten, subarticle 5.1.6 is overly broad since it would
require the enployer to furnish reports totally unrelated to
the enmploynment relationship. CSEA's right to receive
information and materials nust be confined to its role as
exclusive representative. This proposal contains no such
limtation and is therefore nonnegoti abl e.

Subarticle 5.1.9 proposes a right to review other materials
produced by or in the possession of the D strict which are
"necessary for CSEA to fulfill its role as the exclusive
bargai ning representative.” Wile the |anguage of this
proposal nore clearly limts the purpose for the information
sought, it too may be additionally refined during the
negotiating process. However, to the extent that it concerns

the right to review informati on necessary to adm nister the

agreenent or otherwi se assist CSEA in its role as
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representative, this proposal is negotiable.13 No overriding
interest of the District to keep all of such information from
the CSEA representative overcones the Association's legitinmate
purpose ained at performing its role as the exclusive
representative.

Subarticles 5.1.7 and 5.1.8 pertain to the right to review
grant and funding requests and budgetary and financial materi al
submtted to the governing board, respectively. Wile it is
apparent that both proposals have a discernible relationship to
wages and ot her enunerated subjects which are.affected by

financial considerations, the breadth of these itens as witten

13a1though the hearing officer deternmines that subarticle
5.1.9 is negotiable, he cites NNLRBv. MIgo Industrial, Inc.
(2d Cir. 1977) 567 F.2d 540 [97 CRRM 2079], enf. (1977)
229 NLRB No. 13 [96 LRRM 1347], for the proposition that the
enpl oyer is not required to supply information when it is
readily avail abl e el sewhere. In MIgo, the Court held that the
enpl oyer had not refused to bargain when it failed to supply
the union with a copy of the enployer's health plan which was
available to the union. The Court noted, however, that the
failure to provide information regardi ng pension costs,
relevant to the union's efforts to bargain as to pensions, was
unlawful .  (NLRB v. Truit Mg. Co. (1956) 351 U.S. 149 [38 LRRM
2042]; NLRBV-Acne tTTdustriar Co- (1967) 385 U.S. 432 [64 LRRM
2069] . ) —The Court—afsv—Tnoted tiat where the union had
unknow ngly been provided the information requested, the
enpl oyer was required to so advise. |In any event, the
negotiability of CSEA s proposal does not depend on whether an
enpl oyee organi zation nmay be able to obtain necessary
information fromother sources in certain instances. It is the
continuing need for the information relevant to bargaining
efforts that—+s critical and CSEA may denand that the
negoti ated agreenent include an affirmative prom se that
information related to wages, hours and ot her enunerated
subj ects be provided.
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goes beyond CSEA's interests and intrudes on the enployer's
central managerial responsibilities. Both itens concern
subm ssi ons which may potentially inpact on the budget but
which are, at the tine requested, likely to be a part of the
enpl oyer's planning process. The proposal does not |limt the
requests for information to docunments which are set for action
by the Districts or advanced in the form of budgetary
proposals. Therefore, while both subarticles may ultinmately
bear a close relationship to negotiable topics, as submtted,
they inpinge on managenent's right to flexibly and internally
expl ore budgetary considerations prior to forrmulating fina

proposal s for action.
In subarticle 5.1.10, CSEA nade the follow ng proposal:
5.1.10 The right of release tinme for
enpl oyees who are CSEA state officers to
conduct necessary CSEA busi ness.
By its terns, this proposal relates to both wages and hours
because released tinme necessarily neans release from work
during work hours without |oss of pay. Wile the enployer
clearly has an interest in the anount of tine its enployees are
being paid but not performng their regular job functions, that
interest does not outweigh the enployees' interest in having
rel eased tine to process grievances or to conduct other

appropriate CSEA business relative to fulfilling its

obligations as exclusive representative so as to preclude
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negotiability of this item 14 The necessary refinenent of
this proposal should be acconplished by the negotiating
process. Therefore, this proposal, which seeks rel eased tine
to conduct necessary CSEA business, is negotiable since its
relationship to wages and hours is not offset by considerations
i nvol vi ng managenent prerogatives or educational or public
policy concerns such that it should be excluded from scope.
CSEA' s proposal set forth in subarticle 5.1.11 provides:

5.1.11 The right of release time for CSEA

chapter delegates to attend the CSEA Annual

Conference, with the District to provide

$250 in conference expenses for each

del egat e.
Unl i ke subarticle 5.1.3 which the Board concludes is negotiable
because it seeks use of district facilities, wthout charge,
necessary for CSEA to effectively performits role as exclusive
representative, the instant proposal seeks a conmtnent from

the District to finance the expenses of CSEA conference

del egat es.

143 amin essential agreenent with the Chairperson's
assertion that the financial inpact of this and other proposals
is a matter nost appropriately raised at the negotiating
table. Inability to pay for a proposal is a negotiating
position and not a reason for refusing to negotiate. However,
the fiscal ramfications of a proposal may al so be pertinent to
the enployer's legitimate concerns wwth matters of educati onal
and public policy. | therefore feel that it is appropriate to
address the issue of financial burdens when bal ancing the
conpeting interests of the parties because, in sone instances,
the econom c inpact may be so severe as to conpel the
conclusion that resolution of the dispute is ill-suited to the
negoti ating process.
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The NLRB has considered the propriety of various types of
financial assistance provided by an enployer to an enpl oyee
organi zation. Direct cash paynents are illegal (Myer and
Welch (1950) 91 NLRB 1102 [26 LRRM 1625]) as are paynents of
union legal fees (Bev Cal Optical Conpany (1966) 157 NLRB 1287

[157 LRRM 1559]) and financial assistance derived from vendi ng

machi nes and flower funds (Gonnor Foundry Conpany (1952) 100

NLRB 146 [30 LRRM 1250]). Oher forms of financial assistance,
however, are viewed as permi ssible friendly cooperation (Post

Publishing (1962) 136 NLRB 272 [49 LRRM 1768], enf. denied (7th

Cr.) 311 F.2d 565 [52 LRRM 106]) or excused because the anount

of assistance is deenmed m ni mal . (Coppus Engi neering

Corporation (1956) 115 NLRB 1387 [38 LRRM 1079], enf. denied

(1st Cir. 1957) 240 F.2d 564 [39 LRRM 2315]).

Cases involving financial assistance to subsidize
attendance at union functions are nost pertinent to the
proposal in question. |In general, financial assistance to
enpl oyees for time spent at union neetings is permtted
provi ded these neetings are strictly confined to conferences

with the enpl oyer. (Essex Wre (1954) -107 NLRB 1153 [33 LRRM

1338] , enf. denied another grounds sub nom NLRB v. Associ at ed

Machi nes, Inc. (6th Cir. 1955) 219 F.2d 433 [35 LRRM 2431].)

However, if neetings involve such things as discussions of
internal union affairs, then paynent for worker attendance is

considered to be illegal financial support to the enpl oyee
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organi zation. (Farnbest, Inc. (1965) 154 NLRB 1421 [60 LRRM

1159] enf. granted in part and denied in part (8h Cr. 1967)
370 F.2d 1015 [64 LRRM 2203].)

While the distinction between neetings involving enpl oyer
communi cation and internal union business is nmintained because
of the express |anguage of the proviso contained in the NLRA, |
am persuaded that financial support is inpermssible when its
primary purpose is to subsidize internal union business. The

comment in Dairylea Cooperative Inc. (1975) 219 NLRB 656 [89

LRRM 1737] with regard to the enployer's paynent to union
stewards is simlarly appropriate:

. . .1t nevertheless remains the union's

task to build and naintain its own

or gani zati on. .
The CSEA Annual Conference is an organi zational endeavor at
which, it can reasonably be presumed, discussions and wor kshops
will pertain at least in part to internal union affairs. |,
t herefore, conclude that this demand goes beyond the legitinmate

financial support essential to CSEA's role as exclusive

representative. (Seaway Food Town, Inc. (1978) 235 NLRB 1554

[98 LRRM 1233]. Rather, as the hearing officer found, this
proposal seeks the financial support which a district is

prohi bited fromgranting by section 3543.5(d) of the Act. |
therefore conclude that this subarticle is nonnegotiable to the
extent that it proposes the grant of $250 to each conference

del egate. CSEA may, however, seek to include in its rel eased
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time proposals specific release for attendance at CSEA
conferences and neetings which mght qualify as necessary CSEA
busi ness.
Subarticle 5.1.12 concerns orientation sessions and

provi des:

5.1.12 The right to conduct orientation

sessions on this agreenment for bargaining

unit enpl oyees during regular working hours.
This proposal seeks released tinme for orientation sessions and
therefore relates to hours and wages. The provision is
directed at acquainting unit nmenbers with provisions of the
agreenent and, therefore, also bears a relationship to the
gri evance procedure because its goal is enployee awareness of
and acquai ntance with the terns of the agreement which are
subject to the grievance procedure. Mnagenent al so has

significant concerns in that the District's right to direct

enpl oyees is affected by this proposal. The orientation
sessions wll take enployees away from their normal job
duties. In balance, however, the hearing officer's conclusion

that this proposal is negotiable is sound.

In subarticle 5.2, CSEA seeks to negotiate a provision
prohibiting the District's formation of advisory committees.
It provides:

5.2 Prohibition Against Advisory Committees:

The District shall not formor cause to be
formed any advisory commttee on any nmatter
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concerni ng bargaining unit enployees w thout
t he consent of CSEA.

In its present form this proposal is nonnegotiable. It fails
to limt the prohibition on advisory commttees to actual
advi ce or proposals which would, if adopted, inpact on. wages,
hours, or other enunerated itens. Rather, it precludes the

formation of any commttee relating to any matter of enployee

concern. By its ternms, this itemfails to denpnstrate the
requi site connection to a negotiable subject and, nore
inportantly, by its breadth, inpermssibly intrudes into the
area of managenent's prerogatives including public policy
considerations. Such conmittees might well be citizen
comm ttees concerned with broad issues of the school district's
operation and goals which would no doubt concern negotiating
unit nmenbers but which are nonnegotiable as w thin managenent's
| egiti mate sphere.
In subarticle 5.3, CSEA seeks to restrict District

negoti ations and agreenents wi th other organi zations. I t
provi des:

5.3 Restriction on District Negotiations

and Agreenents: The District shall conduct

no negottations nor enter into any agreenent

with any other organization on matters

concerning the rights of bargaining unit

enpl oyees and/or CSEA w thout prior notice

to and approval by CSEA of the negotiations
and the agreenent.

The hearing officer found that this item bore a tangenti al

relationship to enunerated itens and, further, was
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nonnegot i abl e because the substance of the proposal was
adequately covered by the unfair practice provisions of the Act,,
In ny view, this proposal is nonnegotiable because it is
overly broad. By its terns, it prohibits the enployer from
conducting negotiations as to any agreenent with any other
organi zation on "matters concerning the rights of bargaining
unit enployees.” This proposal is not limted to matters
relating to wages, hours or enunerated subjects nor is it
limted to negotiations with other enployee organizations. 15

It is not negotiable.
CSEA' s proposal in subarticle 5.4 provides:

5.4 Distribution of Contract: Wthin
thirty (30) days after the execution of this
contract, the District shall print or
duplicate and provide w thout charge a copy
of this contract to every enployee in the
bargaining unit. Any enpl oyee who becones a
menber of the bargaining unit after the
execution of this agreenent shall be
provided with a copy of this agreenent by
the District without charge at the tinme of
enpl oynment. Each enpl oyee in the bargaining
unit shall be provided by the District

wi thout charge with a copy of any witten
changes agreed to by the parties to this
agreenment during the life of this agreenent.

This proposal would require that the public school enployer

finance the cost of duplicating the parties' negotiated

15the fact that CSEA seeks to incorporate this _
prohibition into their agreement thereby providing resolution
and renedy through the grievance procedure in addition to
unfair practice procedures is irrelevant to the question of
negotiability.
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agreenent. | find that this type of financial support is
~simlar to that sought in subarticle 5.1.11. Contrary to the
hearing officer's conclusion, this proposal intrudes into the
area of conduct prohibited by section 3543.5(d). CSEA urges
that this provision relates to the grievance process because
the availability of the contract will effectuate that process.
The asserted relationship, however, is insufficient to support
a negotiability finding because it ignores the major thrust of
the proposal which plainly seeks financial support rather than
the right to distribute. The right to conduct orientation
sessions during working tine proposed in subarticle 5.1.12 has
a financial inpact but is focused on the right to conduct
orientation. Subarticle 5.4 does not seek the right to
distribute the contract but rather the placenent of fisca
responsibility on the enployer. | conclude, therefore, that
subarticle 5.4 is, in its present form nonnegoti abl e.

Subarticle 55 of CSEA's proposals states:

5.5 Manhagenent Oientation District
Managenent shall conduct orientation
sessions on this agreenent for Managenent,
Supervi sory and Confidential enployees.

CSEA asserts that this proposal, sought in order to insure that
nonunit nmenbers are famliar with the terns of the agreenent
and to facilitate grievance settlenent, is negotiable because
it bears a sufficient relationship to grievance procedures.

The thrust of this provision, however, seeks to conpel
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managenent to conduct orientation sessions and therefore
fatally invades managenent's prerogative to direct its
managenent team and to determine if and when it will provide
themw th such orientation sessions. Thus, the proposal is

outsi de of the scope of negotiations contenplated by the EERA,

Article VI. Job Representatives

The totality of Article VI of CSEA s contract proposals
concerns union job representatives. The article provides as
foll ows:

6.1 Purpose; The District recognizes the
need and affirnms the right of CSEA to

desi gnate Job Representatives from anong
enpl oyees in the unit. It is agreed that
CSEA i n appointing such representatives does
so for the purpose of pronoting an effective
rel ati onship between the District and

enpl oyees by helping to settle problens at
the | owest |evel of supervision.

6.2 Selection of Job Representatives: CSEA
reserves the right to designate the nunber
and the method of selection of Job
Representatives. CSEA shall notify the
District in witing of the nanmes of the Job
Representatives and the group they

represent. |f a change is made, the
District shall be advised in witing of such
change.

Duties and Responsibilities of Job
Representatives: The follow ng shall be
understood to constitute the duties and
responsibilities of Job Representatives:

6.3.1 After notifying his/her inmrediate
superior, a Job Representative shall be
permtted to |eave his/her normal work area
during reasonable times in order to assist
in investigation, preparation, witing, and
presentation of grievances. The Job
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Representative is permtted to di scuss any
problemw th all enployees imediately
concerned, and, if appropriate, to attenpt
to achieve settlenent in accordance with the
gri evance procedure.

6.3.2 |If, due to an energency, an adequate
| evel of service cannot be nmaintained in the
absence of a Job Representative at the tine
of the notification nentioned in 6.3.1, the
Job Representative shall be permtted to

| eave his/her normal work area no |ater than
two hours after the Job Representative
provides notification.

6.3.3 A Job Representative shall be granted
release tine with pay to acconpany a

CAL- OSHA representative conducting an
on-site wal k-around safety inspection of any
area, departnent, division, or other

subdi vision for which the Job Representative
has responsibilities as a Job Representative.

6.4 Authority: Job Representatives shal
have The authority to file notice and take
action on behalf of bargaining unit

enpl oyees relative to rights afforded under
this agreenent.

6.5 CSEA Staff Assi stance; Job
Representatives shall at any tine be
entitled to seek and obtain assistance from
CSEA Staff Personnel .

CSEA argues, and | agree, that the provisions set forth in
Article VI relate to wages, hours and the grievance
procedures. The selection and authority of job representatives
relates directly to the admnistration of the provisions of the
agr eenent .

Typically, job representatives or union stewards, as they
are frequently called, performfunctions critical to the entire

gri evance procedure. As set out in subarticle 6.3.1,
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representatives investigate and prepare grievances and present
the merits of the grievance to the individual designated to
hear the issues at the various steps of the process.
Subarticles 6.3.1, 6.3.2 and 6.3.3 additionally bear a
relationship to hours and wages because the proposals seek
rel eased tine for enployees serving as CSEA job
representatives. Section 3543.1(c) of EERA, which specifically
grants enpl oyee organi zation representatives the right to
recei ve reasonable periods of released tinme for grievance
processing, does not preclude the finding that these proposals
are negotiable. To the contrary, the Legislature's intent to
insure that organization representatives shall be granted
reasonabl e anounts of released time for grievance processing
W t hout |oss of conpensation supports the conclusion that the
relationship to enunerated subjects is not offset by a

managerial interest in precluding or regulating released tine.

In finding that Article VI, in its entirety, is a
negoti able subject, | specifically reject the hearing officer's
finding that subarticle 6.5 is overly broad and therefore
outside of scope. It is related to the grievance procedure as
well as to hours and wages to the extent that it contenplates
released tine for the job representatives to obtain assistance
from CSEA staff personnel. Since the District does not

regulate the entitlenent to assistance, the thrust of the
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proposal is clearly the provision of time for obtaining such
assistance. In sum Article VI is negotiable.

Article X Enpl oyee Expenses and Materials

Article X concerns several proposals which relate to

enpl oyee expenses and materials. Subarticle 10.1 provides:

10.1 Unifornms; The District shall pay the

full cost of the purchase, |ease, rental,

cl eaning and mai ntenance of uniforns,

equi pnent, identification badges, enblens

and cards required by the District to be

worn or used by bargaining unit enpl oyees.
This provision, as the hearing officer found, relates to wages
because it releases the individual enployee from assum ng the
cost of unifornms, equipnent, badges, enblens and cards. By its
terns, this item accommodates any right that nmanagenent has in
determining if certain of its classified enployees wll be
required to wear unifornms or carry identification badgés,
enblens or cards. In this regard, subarticle 10.1 in no way
contravenes or supersedes section 45138 of the Education
Code. 16 It seeks to incorporate into the provisions of the

negoti ated agreenment this statutory right and to provide that

161n pertinent part, section 45138 of the Education Code
provi des:

The governing board of any school district
may require the wearing of a distinctive
uni form by cl assified personnel. The cost
of the purchase, |ease or rental of

uni forms, equipment, identification badges,
enbl ens, and cards required by the district
shall be borne by the district.
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any failure to assune the financial burden and thereby
elimnate incursions into the enpl oyees' wages will be subject
to renedy through the grievance procedure. Although it also
seeks to have the Districts pay for cleaning and nai nt enance,
such a provision does not conflict with section 45138, supra,
since the statute does not provide that the specified itens are
the only costs the Districts may bear. | therefore concl ude
that subarticle 10.1 is negotiable.
Subarticles 10.2.1 and 10.2.2 provide:

10.2.1 Tools: The District agrees to

provide all tools, equipnment, and supplies

reasonably necessary to bargaining unit

enpl oyees for perfornmance of enpl oynent
duti es.

10.2.2 Notwi thstanding Section 10.2.1, if

an enployee in the bargaining unit provides

tool s or equi pnent belonging to the enpl oyee

for use in the course of enploynent, the

District agrees to provide a safe place to

store the tools and equi prent and agrees to

pay for any loss or damage or for the

repl acement cost of the tools resulting from

normal wear and tear.
Taken together, these provisions logically and reasonably
relate to wages. They require the Districts to bear the cost
of furnishing nost tools, etc., and require that when tools and
equi prent which belong to enpl oyees are used on the job, the
Districts will be required to assunme the responsibility of
providing a safe storage place and to pay for | oss, danage or
repl acenent costs if necessitated by wear and tear. These

subarticles seek to prevent such enpl oyees from being required
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to use their own wages to generally finance the cost of tools,
equi prent and supplies and, in the event of use of their
personal tools, etc., the cost for |oss or danmage attendant to
the use of such equipnent. In agreement with the hearing
officer's conclusion, | find these two proposals to be
negot i abl e.
In its proposal set forth in subarticle 10.3, CSEA seeks to

negotiate the folfomjng:

10.3 Replacing or Repairing Enpl oyee's

Property; The District shall fully

conpensate all bargaining unit enployees for

| oss or damage to personal property in the
course of enploynent.

This provision, like subarticles 10.2.1 and 10. 2.2 di scussed
above, is related to enpl oyees' wages because it proposes that
the Districts bear financial responsibility for |oss or damage
to personal property. It is, by its ternms, limted to such
| oss or damage which is occasioned in the course of enploynent
and involves no inpermssible intrusion into the sphere of
managerial control or public policy. It is therefore fully
negoti abl e.
The Proposal set forth in subarticle 10.5 provides:

10.5 Non-owned Aut onobile Insurance: The

District agrees to provide the prinmary

personal injury and property damage

i nsurance to protect enployees in the event

that enployees are required to use their
personal vehicles on enployer business.
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The hearing officer concluded that this itemis negotiable
because it relates to wages and because, with regard to
expenses incurred follow ng personal injury, it additionally
relates to health and wel fare benefits. | amin agreenment with
this assessnent.

CSEA' s proposal seeks to obtain agreenent that the
Districts provide this insurance coverage so that individual
enpl oyees need not deduct such expenses from their wages.

Heal th and wel fare benefits, as an enunerated term and
condition of enploynent, enconpasses the benefit of financia
responsi bility assumed by the enployer for insurance coverage
for an enployee's personal injury. The enployer mnust negotiate
about this provision.

In subarticle 10.7, CSEA proposes the followi ng item

10. 7 Enpl oyee Achi evenent Awards: The
District agrees to provide a regular program
of nonetary awards for val uabl e suggestions,
services, or acconplishnments to bargaining
unit enpl oyees under the provisions of
Educati on Code Sections (sic) 12917 or its

successor. The District agrees to devel op
the program through consultation with CSEA

The provision in the Education Code, which is expressly
incorporated into this proposal, permts the public school

enpl oyer to grant achievenent awards.17 Through the

1l7gection 12917 has been recodified w thout change as
secgl?P 44015 of the revised (1977) Education Code. It reads
as follows:
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negotiating process, CSEA seeks to participate in the

devel opment of a regular program of awards consistent with the

The governing board of a school district may
make awards to enpl oyees who:

(a) Propose procedures or ideas which
thereafter are adopted and effectuated, and
which result in elimnating or reducing
district expenditures or inproving
operations; or

(b) Perform special acts or special
services in the public interest; or

(c) By their superior acconplishments, nmake
exceptional contributions to the efficiency,
econony or other inprovement in operations
of the school district.

Before any such awards are made, the
governing board shall adopt rules and
regul ations. The board may appoint one or
more merit award commttees made up of
district officers, district enployees, or
private citizens to consider enployee
proposals, special acts, special services,
or superior acconplishments and to act
affirmatively or negatively thereon or to
provi de appropriate recomendati ons thereon
to the board.

Any award granted under the provisions of
this section which may be made by an awards
comm ttee under appropriate district rules,
shal | not exceed two hundred dollars ($200) ,
unless a larger award is expressly approved
by the governing board.

VWhen an awards program is established in a
school district under the provisions of this
section, the governing board shall budget
funds for this purpose but may authorize
awards from funds under its control whether
or not bud%eted funds have been provided or
the funds budgeted are exhausted.
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Education Code rather than to rely on discretionary and
sporadic grants initiated solely at the will of the enployer.
| find, therefore, that the proposal set forth in
subarticle 10.7 is conpatible with applicable Education Code
provisions and is a subject about which the parties nust
negotiate in conpliance with the EERA. | find that the subject
of achievenent awards relates to wages as well as to evaluation
procedur es.

In review ng this proposal, the hearing officer exam ned
numer ous cases which distinguish nmerit or incentive pay from

gifts or bonuses. (NLRB v. Wnder State Mg. Co. (8th Cir.

1965) 344 F.2d 210 [59 LRRM 2065]; NLRB v. Ni | es-Benent - Pond

Co. (2d Cir. 1952) 199 F.2d 713 [31 LRRM 2057].) The hearing
of ficer also considered federal precedent relating to incentive
or wage enhancenent plans which are found to be negotiable

subj ects notw thstanding the enpl oyer's argunent that

encour agenment of productivity is a managenent prerogative.

(NLRB v. Century Cement Mg. Co. (2d Cir. 1953) 208 F.2d 84

[33 LRRM2061]; NLRBv. Katz (1962) 369 U.S. 736 [82 S.Ct.
1107, 50 LRRM 2177].) He concluded that CSEA s proposal seeks
to conpel negotiations regarding gifts and that CSEA cannot
require the enployer to negotiate such a discretionary award.
| di sagree.

The nonetary grants delineated in the Education Code

i ncl ude enpl oyees' suggestions and proposals resulting in the
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elimnation or reduction of expenditures, operation

i mprovenents, performance of special acts or services in the
public interest, superior acconplishnments and excepti onal
contributions. | perceive these bases for awards as anal ogous
to productivity encouragenent in the private sector in that
they are an inducenent to work and are remruneration for work
acconplished. The proposal is an effort to reduce the
conpletely discretionary nature of award grants and to
standardi ze the process.

The lowa Public Enploynent Relations Board determ ned that
nonetary recognition of enployees' work performance as neasured
by enpl oyees' attitudes, efficiency and production is nerit pay
and, view ng such as increased conpensation, held that the
procedures for distribution of nerit pay relate to wages and

are negoti abl e. (In re Area IV Community Col | ege Educati on

Associ ation (PERB 1976) Case Nos. 663 and 674.)

| simlarly conclude that this proposal relates to the
procedures for nerit pay and bears a | ogi cal and reasonabl e
rel ati onship to enpl oyee wages. | also perceive a |ogical and
reasonabl e relationship to evaluative procedures. No
managenent prerogative exists which vitiates this concl usion of
negotiability. To the contrary, | find that significant public
policy considerations relevant to inproved efficiency of
operations are served by subjecting this proposal to the

negoti ati ng process.
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Subarticle 10.8 as proposed by CSEA provides:

10.8 Hold Harm ess Clause: \Wenever any
civil or crimnal action iIs brought against
an enpl oyee for any action or om ssion
arising out of, or in the course of, the
duties of that enployee, the District agrees
to pay the costs of defending such action,

i ncluding costs of counsel and of appeals,
if any, and shall hold harm ess from and
protect such enployee from any financia

loss resulting therefrom

Simlar to other subarticles discussed above, this provision,
as the hearing officer concluded, bears anple relationship to
wages. Wil e nmanagenent clearly has a financial interest, that
concern is present in nunerous negotiable proposals and does
not render a proposal nonnegotiable. This proposal is
negoti abl e because it seeks to avoid financial |oss arising out
of civil or crimnal actions initiated against an enpl oyee and
it therefore relates to enployees' salary or renuneration.

(See Bittendorf Conmunity School District and Dubuque Conmunity

School District (lowa PERB 1976) Case Nos. 598 and 602.)

Article XI. Rights of Bargaining Unit Upon

Change in School Districts

Article XI of CSEA s proposals seeks to protect the rights
of the bargaining unit enployees and their exclusive
representative in the event of changes in the school district.
It reads as foll ows:

Ri ghts of Bargaining Unit: Any division,
unitrng, unifrcation, unionization,

annexation, or merger or deunification, or
change of District boundaries or
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organi zation shall not affect the rights of
I ndi vi dual bargaining unit enployees under
this Agreement, nor alter the exclusive
representation standing of CSEA. This
Agreenent shall be binding upon any new
governing board resulting therefrom which
empl oys- enpl oyees currently a part of the
bargaining unit during the termof this
Agreenment .

CSEA urges that this itemrelates to every mandatory subject
under EERA because it seeks to preserve and protect the
contract rights of unit enployees. The subject of enployees
rights and changes in school districts is addressed in
section 45118 of the Education Code which provides:

Any division, uniting, unionization,
annexation, merger, or change of school
district boundaries shall not affect the
rights of persons enployed in positions not
requiring certification qualifications to
continue in enployment for not |ess than two
years and to retain the saIarY, | eaves and
ot her benefits which they would have had had
the reorgani zation not occurred, and in the
manner provided in this article:

(a) Al enployees of every school district
which is included in any other district, or
all districts included in a new district,

shall become enployees of the new district.

(b) \When a portion of the territory of any
district becomes a part of another district
enpl oyees reqularly assigned to performtheir
duties in the territory affected shall
becone enployees of the acquiring district.
EnPonees whose a35|%nnents pertained to the
affected territory, but whose enpl oyment
situs was not in such territory, may elect
to remain with the original district or
become enpl oyees of the acquiring district.
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Jp)_ When the territory of any district is
I vided between or anobng two or nore
districts and the original district ceases
to exist, enployees of the original district
regularly assigned to perform their duties
in any specific territory of such district
shal | becone enployees of the district
acquiring the territory. Enployees not
assigned to specific territory within the
original district shall become enployees of
any acquiring district at their election.

(d) Enployees regUIarIy assigned by the

original district to any school in said

district shall be an enployee of the

district in which said school is |ocated.

Except as herein provided, nothing herein

shal [ deprive the governing board of the

acquiring district from making reasonable

reassi gnments of duties.
Assum ng that the proposal relates to the enunerated subjects
as CSEA asserts, the breadth of the article renders it
nonnegoti abl e because it precludes the Districts from making
any division, uniting, unification, annexation, merger, or
change of boundaries or organization which would affect
enpl oyees or alter CSEA's status as exclusive representative.
W t hout doubt, this proposal intrudes into essential and
central areas of management prerogative as well as educationa
and public policy concerns. CSEA is permtted to negotiate a
proposal which addresses the inpact and inplenmentation of such
deci sions. However, by the terns of this article, CSEA seeks
to prohibit the District's decision to deunify the schoo
district, for exanple, if it affects the rights of unit

enpl oyees or CSEA's status as the exclusive representative.
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Such prohibitions intrude on essential managerial prerogatives
and, thus, | conclude that, in this respect, the present
proposal is nonnegoti abl e.

Article XVII. Hring

In Article XVI1, CSEA seeks to define various categories of
enpl oyees and, it argues, to protect the wage and hour
interests of unit enployees. Subarticle 17.1 deals wth
short-term enpl oyees and provides:

17.1 Short-Term Enpl oyees:

17.1.1 Persons hired for a specific
tenmporary project of limted duration which
when conpl eted shall no longer be required
shal | be classed as short-term enpl oyees.

17.1.2 The District shall notify CSEA in
witing of any proposed hiring of short-term
enpl oyees and shall indicate the project for
which hired and the probable duration of

enpl oynent at least ten (10) days prior to
the enploynment. CSEA shall be notified in
witing imrediately of any change in

enpl oynent status, nature of project, or
duration of project affecting such enpl oyees.

17.1.3 No enployee shall fill a short-term
position or positions for nore than 126
wor ki ng days in any twelve (12) consecutive
nont hs.

17.1.4 No enployee serving in a short-term
position for 126 days in any twelve (12)
consecutive nonths shall be enployed in any
capacity by the district for a period of six
(6) nonths after the conpletion of the

126- day peri od.

17.1.5 If a short-termposition is utilized

for nore than 126 days, the position shal
become a bargaining unit position.
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I n assessing these itenms, the hearing officer concluded that,
while related to wages and hours, the proposals concerned
enpl oyees outside of the negotiating unit and were therefore
nonnegot i abl e.

In pertinent part, section 45103 of the Education Code
defines short-term enpl oyees as being noncl assified enpl oyees.
Since CSEA is the exclusive representative of the unit of
classified enpl oyees, these proposals do in fact relate to
posi tions over which CSEA is not authorized to speak.

Subarticles 17.1.1 through 17.1.5 are thus nonnegoti abl e.

Subarticle 17.2 concerns restricted enpl oyees and provides;:

17.2 Restricted Enpl oyees; A restricted
enpl oyee shall beconme a regul ar enpl oyee
after conpleting 126 working days service
and fulfilling any requirenents inposed on
ot her persons serving in the same class as
regul ar enpl oyees. The District shal
provide restricted enployees with an
opportunity to nmeet any requirenments inposed
on other persons serving in the sane cl ass
as regular enployees. On becom ng a regular
enpl oyee the restricted enpl oyee shall be
consi dered as a regul ar enployee as of the
initial date of enploynent for the purpose
of all benefits of enploynent except
bargaining unit seniority. The bargaining
unit seniority rights of such enpl oyee shal
commence as of the 127th work day in the
position, and the enployee shall be

I mmedi ately subject to the organizati onal
security provisions in this agreenent.

In part, this provision concerns the classification of a
restricted enployee and the requirenents for classification as

a regular enployee. Unlike short-termenpl oyees, restricted
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enpl oyees are not expressly excluded fromthe classified
service. However, section 45105 of the Education Code provides
in pertinent part:

(b% Not wi t hst andi ng the provisions of
subdivision (a), if specially funded
positions are restricted to enploynent of
persons in | owincome groups, from

desi gnated inpoverished areas and other
criteria which restricts the privilege of
all citizens to conpete for enploynent in

such positions, all such positions shall, in
addition to the regular class title, be
classified as "restricted." Their selection

and retention shall be made on the same
basis as that of persons selected and
retained in positions that are a part of the
regul ar school program

- - * » * L] L] L] - * L] * * * * - * . . - - L] -

(2) Persons enployed in positions properly
classified as "restricted" shall be
classified enployees for all purposes except:

(A They shall not be accorded enpl oyment
per manency under Section 45113 or

Section 45301 of this code, whichever is
applicable.

(B) They shall not acquire seniority
credits for the purposes of Sections 45298
and 45308 of this code or, in a district not
having the merit (civil service) system for
the purposes of layoff for lack of work or
lack of funds as nay be established by rule
of the governing board.

(Q The provisions of Sections 45287 and
45289 shall not apply to "restricted"
enpl oyees.

(D They shall not be eligible for
promotion into the regular classified
service or, in districts that have adopted
the merit system shall not be subject to
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the provisions of Section 45241, until they
have conplied with the provisions of
subdivision (c).

Based on this |anguage, restricted enployees are officially
considered to be part of the classified service although they
are not so considered for certain delineated purposes. Thus,
for those aspects of restricted enpl oyees' enploynent
relationship for which they are deened classified enpl oyees, an
excl usive representative couid submt proposals and negotiaté
with the enployer as to restricted enployees. As to the
i nstant proposal, however, CSEA seeks to negotiate the
procedure by which persons occupying restricted positions
acquire permanent status and the inpact of this on regular

classified enpl oyees.

In this regard, section 45105 states as foll ows:

(c) At any time, after conpletion of six
mont hs of satisfactory service, a person
serving in a "restricted" position shall be
given the opportunity to take such
gualifying exam nations as are required for
all other persons serving in the sane class
in the regular classified service. |f such
person satisfactorily conpletes the
qual i fying exam nation, regardless of final
nunmerical listing on an eligibility list, he
shal | be accorded full rights, benefits and
burdens of any other classified enployee
serving in the regular classified service.
His service in the regular classified
service shall be counted from the original
date of enploynent in the "restricted"
position and shall continue even though he
continues to serve in a "restricted"
position.
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Based on this | anguage, the transition of a restricted enpl oyee
to regular classified service is codified by the statutory
provision and, in pertinent part, it conflicts with CSEA s
proposal. Therefore, the proposal is nonnegoti able.

CSEA' s assertion that this proposal is negotiable because
of its inmpact on regular classified personnel is |ikew se
wi thout nmerit. Section 45105(e) provides:

(e) It is the intent of the Legislature in
enacting this section to clearly set forth
that positions nornmally a part of the
classified service are included therein
regardl ess of the source of incone to
sustain such positions and to effectively

i npl enent specially funded prograns intended
to provide job opportunities for untrained
and i npoverished persons but to do so in a
manner that will not be disruptive nor
detrinmental to the normal enploynent
procedures relating to classified school
servi ce.

The manner set forth above by which restricted enpl oyees are to
gain entrance into the regular classified service is
specifically delineated by statute. Section 45105 (e) further
evi dences the Legislature's intent that those procedures
prevail. Therefore, subarticle 17.2 is nonnegoti abl e.
Subarticle 17.3 concerns substitute enpl oyees and provides:

17.3 Substitute Enployees; An enployee
enpl oyed as a substitute for nore than 100
wor ki ng days in any six (6) nonth period
shal | be deened a regular enpl oyee on the
first working day followi ng the conpletion
of the 100th day of service and such

enpl oyee shall be immediately subject to the
organi zational security provisions in this
agr eenent .
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As to this item | amin agreenent with the hearing officer
that it refers to a group of enployees statutorily defined as
noncl assi fi ed personnel and therefore outside of the
negotiating unit and beyond CSEA's area of legitinmate concern.
Section 45103 of the Education Code states that

"Substitute and short-term enpl oyees,

enpl oyed and paid for less than 75 percent

of a school year, shall not be a part of the
classified service.

- * L] - - L] - - L) - - L] L] - L] L) * - L] * - - -

"Seventy-five percent of a school year"
means 195 wor ki ng days

The provisions of subarticle 17.3 attenpt to define substitute
enpl oyees in a manner which conflicts with this definition
This proposal is therefore not negotiabl e.

CSEA' s proposal set forth in subarticle 17.4 concerns

student enpl oyees and provi des:

17.4 Student Enpl oyees; The District shall
not enploy any students under any secondary
school or college work-study program or in
any state- or federally-funded work
experience program in any position that
would directly or indirectly affect the
rights of CSEA or of any enployee in the
bargai ning unit.

Wi | e student enpl oyees are beyond the bounds of CSEA' s unit,
this proposal focuses on the inpact that the reliance on
student enpl oyees may have on unit enployees. It clearly seeks
to preserve the work of unit enployees and relates thereby to

wages, hours, and enunerated terns and conditions of
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enpl oynment. The Districts have legitimate interests in the
enpl oynent of students since, for exanple, such work may
provide students with the financial ability to remain in
school . Nonethel ess, central enployee concerns are al so

i nvol ved. The negotiating process is an appropriate forum for
resolving these conpeting interests. The proposal is

negoti able as to the inpact of enploynment of students on the
wages, hours and enunerated terns and conditions of enploynent
of unit nenbers. It is noted that section 45103 states in

pertinent part:

Enpl oynent of either full-tinme or part-tinme
students . . . shall not result in the
di spl acenment of classified personnel or
inpair existing contracts for services.

CSEA' s proposal does not conflict with this statutory | anguage.

Subarticle 17.5 concerns the distribution of job
i nformati on and provides:

17.5 Distribution of Job Information: Upon
initial enploynent and each change 1n
classification each affected enployee in the
bargai ning unit shall receive a copy of the
applicable job description, a specification
of the nonthly and hourly rates applicable
to his or her position, a statenment of the
duties of the position, a statenent of the
enpl oyee's regular work site, regularly
assigned work shift, the hours per day, days
per week, and nonths per year.

On its face, this provision relates to wages and hours of wunit
enpl oyees. Access to this information nmay also relate to the

gri evance procedure because, in the event of a dispute, it wll
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permt each classified enployee to review the enployer's
designation with regard to her/his job description, wages,
duties, work site, assigned shift and hours. There is no

enpl oyer prerogative which overrides the enpl oyees' need to be
provided with this information. In agreement with the hearing
officer, | find this proposal to be negoti abl e.

Article Xl X Pr onmot i on

Article XIX concerns pronotions and provides as foll ows:

19.1 First Consideration: Enployees in the
bargai ning unit shall be given first
consideration in filling any job vacancy

whi ch can be considered a pronotion after

t he announcenent of the position vacancy.

19.2 Posting of Notice:

19.2.1 Notice of all job vacancies shall be
posted on bulletin boards in prom nent
| ocations at each District job site.

19.2.2 The job vacancy notice shall remain
posted for a period of six (6) full working
days, during which tinme enployees may file
for the vacancy. Any enployee who wll be
on leave or layoff during the period of the
posting shall be mailed a copy of the notice
by First Cass Miil on the date the position
i S posted.

19.3 Notice Contents: The job vacancy
notice shall i1nclude: The job title, a
brief description of the position and
duties, the mninmumqualifications required
for the position, the assigned job site, the
nunber of hours per day, regular assigned
work shift times, days per week, and nonths
per year assigned to the position, the
salary range, and the deadline for filing to
fill the vacancy.

59



19.4 Filing: Any enployee in the
bargaining unit may file for the vacancy by
submtting witten notice to the personnel
departnent within the filing period. Any
enpl oyee on | eave or vacation may authori ze
hi s/ her Job Representative to file on the
enpl oyee' s behal f.

19.5 Certification of Applicants: Wthin
five (5 days ftollowng conpletion of the
filing period, the personnel office shal
certify in witing the qualifications of
applicants and notify each applicant of

hi s/ her standi ng.

19.6 Pronotional Order: Any enployee in
the bargaining unit wno files for the
vacancy during the posting period and neets
the mninmumqualifications shall be pronoted
into the vacant position. |If two (2) or
nore enpl oyees who file neet the m ni mum
qualifications, the enployee with the
greatest bargaining unit seniority shall be

the one pronoted. In the event that two (2)
or nore enployees have identical seniority,
the enployee to fill the position shall be

sel ected by |ot.

Provisions set forth in this article seek to provide enpl oyees
with substantive as well as procedural rights pertaining to
pronotions. Typically, persons granted pronotions are subject
to the enployer's review through the eval uation procedure in
order to insure that the best qualified candidate is sel ected.
The substantive provisions of this article set forth the need
for evaluations, and therefore | conclude that this article
bears a logical and reasonable relationship to eval uation

procedures.
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In addition, promotions also typically inpact on the wages
recei ved by enployees. Therefore, the pronotion article is
also related to wages.

The enployer's interest extends to concerns that only
qgual i fi ed enpl oyees occupy positions that require greater
responsibility or skill. Subarticles 19.2 through 19.5 concern
procedural rights of enployees and do not substantially intrude
on the enployer's nanagerial concerns. Subarticle 19.1 would
require first consideration be given to unit enployees but, by
its ternms, would not conpel selection of any individua
enpl oyee and certainly not an unqualified candi date.
Subarticle 19.6 simlarly poses no threat to the enployer's
legitimate concern for gual i fi ed enpl oyees because it
contenpl ates that any enployee selected will first neet the
m ni mum qual i fications required by the vacant position.

VWi le the enployer has a valid interest in choosing not
only qualified persons but enployees it desires to select,
enpl oyees have a strong interest in receiving priority
pronotional consideration. No central nmanagerial prerogative
is usurped by requiring these conflicting interests to be
subjected to the neeting and negotiating process. Therefore,
to the extent that this article relates to an enpl oyee's

pronotion into negotiating unit positions, it is
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negoti able. 18 As the hearing officer notes, the proposals
are negotiable here only as to enpl oyees CSEA represents as
part of this unit.

Article XX. (dassification, Reclassification,

and Abolition of Positions

Article XX relates to classification, reclassification and
abolition of positions. Subarticle 20.1 provides:

20.1 Placenent in Class: Every bargaining
unit position shall be placed in a class.

The individual enployee's position classification directly

i mpacts on her/his wages and hours of enploynent as well as on
transfer policies, safety conditions and eval uation
procedures. CSEA's attenpt to require that each position be
classified invades no managerial prerogative since applicable
provi sions of the Education Code inpose a simlar requirenent.
(See Ed. Code sec. 45103.) This proposal nerely seeks to

include this obligation in the negotiated agreenent thereby

18y amin agreenent with the hearing officer's coment
that the defeat of Senate Bill No. 288, which sought to anend
section 3543.2 of EERA to include pronotions as an enunerated
item is not determnative of the question of negotiability.
It is speculative to decide whether the bill was intended to
add a subject which was previously excluded or to specify what
was the previous intent of section 3543.2. Defeat nmay have
meant there was |egislative opposition to providing that
pronotions were negotiable. O it nmay have neant that
| egi sl ati on was unnecessary since pronotions were already
assuned to be covered in 3543.2. In sum it is not possible to
reach any clear interpretation fromthe defeat of such a
| egi sl ative proposal.
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subj ecting the enployer's failure to conply to the grievance
procedure. The proposal is negotiable.
Subarticle 20.2 provides:

20.2 Cassification and Recl assification
Requi r enent ; Position classiftication and
reclassrtrcation shall be subject to nutual
witten agreenent between the District and
CSEA, and any dispute shall be subject to
the grievance procedure. Either party may
propose a reclassification at any tine
during the life of this agreenent for any
position.

This provision pertains to position classifications and is
related to wages, hours and other enunerated itens as di scussed
above in reference to subarticle 20.1. This item however,
woul d additionally permt CSEA to take an active role in the
classification or reclassification decision itself.

As defined by Education Code section 45101 (a), the
classification of positions involves a nyriad of critical
managenent concerns including questions central to the
enpl oyer's m ssion such as the direction and organi zati on of
the work force. In ny view, because decisions of this nature
bear heavily on the enployer's right to nanage its work force
and may inpact on public policy concerns, | view classification
and reclassification decisions as ill-suited to the bilateral
negoti ati on process. Although enpl oyees have a strong interest
in the effect of decisions regarding classification and
reclassification on their wages, hours and enunerated terns and

conditions, in this instance the nmanagerial concerns are
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sufficiently strong to render this proposal nonnegoti abl e.
CSEA may vary its proposal and seek to gain avenues of relief
t hrough the grievance procedure for those enpl oyees who contest
the appropriateness of their placenent in a specific category.
Simlarly, the inaccuracy of an existing classification my be
addressed in a proposal which would permt resolution of such
di sputes through the grievance procedure. However, the breadth
of subarticle 20.2 extends beyond renedial procedures. As the
Chairperson states, to the extent that this proposal seeks to
i npose an absol ute prohibition on managenent's decision to
reclassify or create new classifications, it is beyond the
scope of negotiating. Thus, in its current form this
subarticle is nonnegoti abl e.
CSEA' s proposal in item 20.3 concerns new positions or

cl asses of positions and provides:

20.3 New Positions or C asses of Positions;

Al newy created position or classes of

positions, unless specifically exenpted by

l'aw, shall be assigned to the bargaining

unit if the job descriptions describe duties

perfornmed by enployees in the bargaining

unit or which by the nature of the duties

shoul d reasonably be assigned to the
bar gai ning unit.

Contrary to the hearing officer's conclusion, this proposal is
nonnegot i abl e because it seeks to ensure that all newy created
positions or classes of positions shall be assigned to the

negotiating unit which CSEA currently represents. Wile it is

likely that positions which describe duties perforned by unit

64



enpl oyees or which involve duties simlar in nature to those
performed by unit enpl oyees may be included in the existing
unit, the rules and regulations of this agency, as well as EERA
itself, establish specific criteria and procedures by which
unit nodification as a result of the creation of positions
shall be handled. CSEA cannot negotiate a proposal which has
the potential of circunventing the dictates of the EERA or
PERB. Subarticle 20.3, therefore, is nonnegotiable.
Subarticle 20.4 refers to the salary placenment of

reclassified positions and reads as foll ows:

20.4 Salary Placenent of Reclassified

Positions; Wen a position or class of

positions is reclassified, the position or

positions shall be placed on the salary

schedule in a range which wll result in at

| east one (1) range increase above the

salary of the existing position or

positions, but in no event will the

reclassification result in an increase of
| ess than five and one-half (5 1/2) percent.

On its face, this proposal bears a direct relationship to
wages. It does not intrude on managenent's rights to
reclassify positions or classes of positions but concerns the
i npact of that decision on enployee's salaries. The subject
addressed in subarticle 20.4 is therefore:- negotiable.
Subarticle 20.5 provides as follows:

| ncunbent Ri ghts: \When an entire cl ass of

posirtrons Ts reclassified, the incunbents in

the positions shall be entitled to serve in

the new positions. Wen a position or

positions less than the total class is or
are reclassified, incunbents in the
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positions who have been in the positions for
one (1) year or nore shall be reallocated to
the higher class. |[If an incunbent in such a
position has not served in that position for
one (1) year or nore, then the new position
shal | be considered a vacant position
subject to the lateral transfer and
pronotion provisions of this agreenent.

As suggested above, the inpact of reclassified positions may
directly affect an enpl oyees's wages, hours, transfer, health
and safety, and evaluation procedures. Since it is limted to
the inpact on incunbents of the reclassified position, it is
negotiable.
Subarticle 20.6 concerns the downward adj ustnment of a

position or class of positions:

20.6 Downward Adjustnent; Any downward

adj ustnent of any position or class of

positions shall be considered a denotion and

shal | take place only as a result of

followng the layoff or disciplinary
procedures of this agreenent.

This provision seeks to confirma contractual definition of any
downward adjustnment. It mandates that downward adjustnents be
consi dered as denotions and be effectuated pursuant to |ayoff
of disciplinary procedures at set forth in the parties

negoti ated agreenent.

As set out nore fully infra in connection with |ayoff and
disciplinary proposals, this itemdirectly and |logically
relates to hours and wages. This relationship is not offset by
any manageri al prerogative because it does not interfere with

the enployer's right to downgrade any position or class of
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positions provided it is a result of layoff or disciplinary
action. Thus, the limtation inposed nerely proscribes
downgrades not adm nistered pursuant to the negotiated |ayoff
or grievance procedures. This limtation is perm ssible and
subarticle 20.6 is therefore negoti able.

The final provision in Article XX concerns the abolition of
positions or classes of positions. It reads:

20.7 Abolition of a Position or O ass of
Positions; |If the. District proposes to
abol1sh a position or class of positions, it
shall notify CSEA in witing and the parties
shal | nmeet and negotiate. No position or
class of positions shall be abolished unless
agreenent has been reached w th CSEA.

The decision to abolish a position is simlar to the decision
to create a classification or dowmgrade a position. Both
involve a matter related to wages and hours as well as a
determ nation involving managerial concerns. To permt CSEA to
negotiate as to abolition of positions intrudes heavily into
the enployer's right to manage its workforce. It may al so
relate to financial limtations which invoke public policy
concerns. Therefore, this subarticle is only negotiable to the
extent that it seeks to provide notice of managenent's
proposals to abolish positions and to the extent that CSEA
seeks to negotiate as to the inpact that such decisions wll

have on negotiating unit enpl oyees.
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Article XXI. Layoff and Reenpl oynent

In Article XXI, CSEA proffers various proposals which refer
to layoffs and reenploynent. Subarticle 21.1 provides as
fol |l ows:

21.1 Reason for Layoff; Layoff shall occur
only for lack of work or lack of funds.

Lack of funds neans that the district cannot
sustain a positive financial dollar balance
with the paynment of one further nonth's
antici pated payroll.

In addition to establishing the conditions under which a |ayoff
is permtted, this proposal contains a definition of the term
| ayof f. CSEA asserts that subarticle 21.1 bears a clear
rel ati onship to wages, hours, and benefits. The hearing
officer found a sufficient relationship and concl uded that
because the term "lack of work” is not defined by this
proposal, the relationship to enunerated itens is not offset by
managerial rights of the public school enployer.

The Districts assert, however, that the |ayoff and
reenpl oynent proposals are nonnegoti abl e because they are
statutorily provided for in the Education Code, because they
interfere with rights essential to the operation of the school
districts and because the legislature's anmendnent in 1977,
whi ch included layoff of certain certificated probationary
enpl oyees anong the negotiable enunerated terns, evidences a
clear legislative intent to generally renove the subject of

| ayoffs from the negotiating process.
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| have no doubt that the subject of layoffs bears a clear
rel ationship to wages, hours, and benefits and that it is a
matter of critical enployee concern. However, the enployer's
ability and obligation to adjust and accommobdate the classified
work force to budgetary constraints and needs is |ikew se of
critical concern.

Section 45308 of the Education Code provides in pertinent
part:

O assified enpl oyees shall be subject to
| ayof f for lack of work or lack of funds.

This provision differs from CSEA' s proposal in two respects;
subarticle 21.2 limts the ability to layoff to the |ack of

work or funds and it defines the term "lack of funds".

In CSEA v. Pasadena Unified School District (1977) 71

Cal . App. 3d 318 [139 Cal.Rptr. 633], the Cburt consi dered the

enpl oyee organi zation's allegation that, inter alia, the school

enpl oyer unlamﬁuliy laid off various enpl oyees because the
exi stence of an undistributed anount of reserve funds evidenced
that no "lack of funds" existed upon which a layoff could be
based.

The court rejected this argunent noting that other
provi sions of the Education Code contenplated the need for
reserve accounts and that the determ nation of the anount
needed for reserves was a matter of enployer discretion absent

evi dence that the enployer's judgnent was fraudulent or so
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pal pably unreasonable or arbitrary as to indicate an abuse of
di scretion.

In nmy view, the crucial question is whether CSEA's proposal
interferes with the school enployer's discretion to determ ne
that funds are |acking which necessitate |ayoffs. Wile the
court in Pasadena finds that this is a discretionary
determ nation which rests with the enployer, it also warns that
districts are not free to abuse their discretion by defining
the phrase "lack of funds" in a manner which would circunvent
the apparent statutory protection granted to classified
enpl oyees. CSEA' s proposal seeks to reach agreenent on the
definition of the term"lack of funds" in order to provide a
nore objective standard by which the enployer's discretion can

be exani ned.

In the private sector, layoff is clearly recognized as a
mandat ory subj ect of bargai ning. (See generally, Morris,
Devel opi ng Labor Law, p.404.) An enployer denonstrates bad
faith bargaining when it insists that it retain unrestricted
power over and unilateral control of layoffs and the selection

of enployees to be laid off. (U S GypsumCo. (1951) 94 NLRB

112 [28 LRRM 1015]; Valley Iron & Steel Co. (1976) 224 NLRB

No. 118 [93 LRRM 1379]; Master Slack Corp. (1977) 230 NLRB

No. 138 [96 LRRM 1309].) An enployer is permtted, however to
unilaterally determne the existence of an econom c necessity

whi ch would pronpt its decision to |ayoff. (United Nucl ear v.
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NLRB (10th Gr 1967) 381 F.2d 972 [66 LRRM 2101]. But it nust
provi de notice of the planned layoff and permt neani ngful

input fromaffected enpl oyees (WR_Gace & Co. (1977) 230 NLRB

No. 76 [95 LRRM 1459] aff'd (5th Cir. 1978) 571 F.2d 279 [98
LRRM 2001].) Therefore, even where the layoff decision itself
is deened to be strictly a managerial prerogative, a union nust
be afforded the opportunity to discuss when a layoff wll
occur, the nunber and identity of enployees affected, the

met hod of recall and any alternatives to |ayoff. (United

Nucl ear, supra; Caravelle Boat Co. (1977) 227 NLRB No. 162 [95

LRRM 1003].)

In the public sector, the question of enployee |ayoffs has
been considered. In the District of Colunbia, a reduction in
force or layoff is deened a managerial prerogative, but an
enployer is required to provide notice of a layoff and to
negotiate as to the inpact and effect of the layoff. (DC Bd.
of Ed. (1978) NPER 9-10004.) The Wsconsin Suprene Court has
held, simlarly, that the econom cally notivated |ayoff is
primarily related to managerial powers, but an enpl oyer nust

bargain as to the inpact. (AGty of Brookfield (W 02/27/79)

1 NPER 51-10002.) In Gty of Green Bay (W 05/04/79) 1 NPER

51-10046, the state court held that the city was not required
to bargain about the decision to initiate a layoff plan based

on econom ¢ consi derations.
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In San Mateo County Community Col |l ege District (6/8/79)

PERB Deci sion No. 94, this Board considered an enployer's
assertion of financial necessity as a justification for its
uni | ateral action and comment ed:

Al t hough an enployer may be free to exercise
its managenent prerogative to close all or
part of its business for financial reasons,
the enployer nust still give the enpl oyee
organi zation notice and opportunity to
negotiate over the effects of the decision;
for exanple, the order and timng of

enpl oyee | ayoffs, severance paynents,

rel ocation, retraining, re-enploynent

rights, and so on. (citations omtted) As
a basis for these negotiations the enployer
nust be willing to provide an enpl oyee
organi zation with information supporting the
enployer's claimof financial inability.

* * - L] . * - - * L] * * L] L] L] - L] * * * * - L]

In sum under federal law, inability to pay

is a negotiating position rather than an

excuse to avoid the negotiating obligation

entirely. (p.13)

In this case, CSEA s proposal seeks to place limtations on

the enployer's ability to initiate layoffs. It is
nonnegoti able to the extent that it interferes with and
effectively limts the enployer's ability to determ ne when
| ayoffs are required. The Districts are permtted by the
Education Code to initiate layoffs for lack of funds or |ack of
wor k. CSEA, however, seeks to define the lack of funds
provision in a manner which would allow the union to analyze

the enployer's claimof financial justification and becone a

participant in the decision to initiate layoffs. The bil ateral
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negotiating process is not suited to resolution of disputes
concerning the need for layoffs. Thus, while an enployer nust
negotiate as to the effects and inplenentation of |ayoffs, the
proposal as presented seriously inpinges on and effectively
interferes with the enployer's ability to effectuate
operational policy. It is nonnegotiable.

Subarticle 21.2 concerns the notice for layoffs. It states:

21.2 Notice of Layoff; Any l|ayoffs under
Section 21.1 shall only take place effective
as of the end of a academ c year. The
District shall notify both CSEA and the
affected enployees in witing no later than
April 15th of any planned |ayoffs. The
District and CSEA shall neet no later than
May 1st follow ng the receipt of any notices
of layoff to review the proposed |ayoffs and
determne the order of layoff within the
provisions of this agreenment. Any notice of
| ayoffs shall specify the reason for |ayoff
and identify by nanme and classification the
enpl oyees designated for layoff. Failure to
give witten notice under the provisions of
this section shall invalidate the |ayoff.

In general, CSEA is permtted to seek agreenent as to a
proposal concerning |ayoff notices. Advanced notice of the
enpl oyer's plans to inplement a |ayoff will permt the
effective exchange of ideas and possible alternatives to the

| ayoff. The sole question concerning the negotiability of this
subarticle pertains to its potential for conflict with

provi sions of the Education Code. Those provisions refer to
procedures for layoff including notice thereof and do not

i npose the restrictions which CSEA's proposal seeks to attain.
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Section 45117(a) requires notice of |ayoffs due to lack of a
specially funded program "on or before May 29" and as to

term nation effective other than on June 30, "notice shall be
given not less than 30 days prior to the effective date of their
| ayof f."

Notices of layoffs as a result of reduction or elimnation
of service is likewise required "not less than 30 days prior to
the effective date of layoff." Finally, section 45117(c)
provides that when lack of funds creates an actual inability to
pay sal aries or when unforeseen or unpreventable |ack of work
requires layoff, the 30 day notice provisions are not required.

|f CSEA' s proposal regarding notice of |ayoffs permtted
exceptions under energency circunstances consistent wth
section 457117(c), | would not view the proposal's specific
deadlines for those |ayoffs which do occur at the end of the
acadeni ¢ year as superseding the Education Code provisions.
However, as to the aspect of subarticle 21.2 which restricts
the district's authority to effectuate layoffs only at the end
of the academ c year, it conflicts with the general mandate of
t he Educati on Code which permts layoffs for lack of funds or
lack of work. In that respect, subarticle 21.2 is
nonnegoti abl e.

Subarticle 21.3 defines reduction in hours. |t states:

21.3 Reduction in Hours; Any reduction in
regul arly assigned tine shall be considered

a layoff under the provisions of this
Article.
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Thi s proposal obviously relates to hours and, because it nerely
defines the termfor purposes of the parties' contract, it is
negotiable. Unlike Article 21.1, this proposal does not unduly
limt the enployer's ability to manage the work force by
deciding to reduce enployees' hours when warranted. This
proposal seeks to determ ne the nethod by which such reduction
is effectuated and to protect the enployees' legitimte
concerns with |ost work.

Subarticle 21.4 concerns the order of layoff and provides:

21.4 Oder of Layoff; Any |ayoff shall be
effected wthin a class. The order of

| ayoff shall be based on seniority within
that class and higher classes throughout the
District. An enployee with the |east
seniority within the class plus higher

cl asses shall be laid off first. Seniority
shal | be based on the nunber of hours an
enpl oyee has been in a paid status in the
class plus higher classes or seniority
acqui red under Section 21.7.

This provision concerns the inplenentation of |ayoffs and is
related to enpl oyees' wages and hours. It is consistent with
provi sions of the Education Code (See section 45308) . Wile
any ordering of persons affected by a layoff necessarily

i npi nges on managenent's ability to freely select particular
enpl oyees for layoff, the enpl oyees' concerns for use of
seniority as a procedure for selection clearly outweighs any
enpl oyer concern.in not negotiating the subject. This proposa

IS negoti abl e.

Bunping rights are covered in subarticle 21.5 and states:
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21.5 Bunping Rights; An enployee laid off
fromhis or her present class may bunp into
the next lowest class in which the enpl oyee
has greatest seniority considering his/her
seniority in the lower class and any higher
cl asses. The enployee may continue to bunp
into lower classes to avoid |ayoff.

Subarticle 21.6 refers to layoff in lieu of bunping and
provi des:

21.6 Layoff in Lieu of Bunping; An
enpl oyee who elects a layoff 1n lieu of
bunpi ng mai ntai ns hi s/ her reenpl oynent
rights under this agreenent.

Both subarticles 21.5 and 21.6 are negoti abl e because they
concern the effects of any layoff schene on individua
enpl oyees and neither proposal supersedes provisions of the
Educati on Code. (See sec. 45298.)

Subarticle 21.7 concerns equal seniority. It provides:

21.7 Equal Seniority: If two (2) or nore
enpl oyees subject to layoff have equal class
seniority, the determnation as to who shal
be laid off will be nade on the basis of the
greater bargaining unit seniority or, if

that be equal, the greater hire date
seniority, and if that be equal, then the
determ nation shall be nmade by | ot.

Li ke subarticles 21.4 through 21.6, it is negotiable.

Reenpl oynent rights are discussed in subarticle 21.8 and it
provi des:

21.8 Reenploynent Rights; Laid of f persons
are eligible for reenploynent in the class
fromwhich laid off for a thirty-nine (39)
mont h period and shall be reenployed in the
reverse order of |ayoff.
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Their reenpl oynent shall take precedence
over any other type of enploynent, defined
or undefined in this agreenent.

In addition, they shall have the right to
apply for pronotional positions within the
filing period specified in the Pronotion
Article of this agreenment and use their
bargaining unit seniority therein for a
period of thirty-nine (39) nonths follow ng
layoff. An enployee on a reenpl oynent |ist
shall be notified of pronotional
opportunities in accordance with the

provi sions of 19.2.1.

It is negotiable because it relates to the hours and wages of
enpl oyees and because it does not supersede applicable
Educati on Code provisions. (See sec. 45298.)

Vol untary denotion or voluntary reduction in hours is
covered in CSEA s proposal at subarticle 21.9. It states:

21.9 Voluntary Denotion or Voluntary
Reduction 1 n Hours; Enployees who take
voluntary denotions or voluntary reductions
in assigned tinme in lieu of layoff shall be,
at the enpl oyee's option, returned to a
position with increased assigned tine as
vacanci es becone available, and with no tine
l[imt, except that they shall be ranked in
accordance with their seniority on any valid
reenmpl oynment |ist.

This proposal allows enployees affected by a layoff decision to
voluntarily select a denotion or reduction in hours. It is

i nextricably bound to their wages and hours. Like the decision
to select enployees for layoff, this provision affects the

enpl oyer's determ nation regarding who will return to work.
However, because of the critical enployee interests involved,

it is not offset by any management right and is not precluded
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by any provision of the Education Code which pertains to either

option.

(See sec.

Retirenent in

21.10.

It

states:

45298. )

lieu of layoff is proposed in subarticle

21.10 Retirenent in Lieu of Layoff;

21.10.1 Any enployee in the bargaining unit
may el ect

li eu of

to accept a service retirenent in

| ayoff, voluntary denotion, or

reduction in assigned tine. Such enpl oyee

shal |

within ten (10) workdays prior to the

effective date of the proposed |ayoff
conplete and submt a form provided by the
District

for this purpose.

21.10.2 The enployee shall then be placed
on a thirty-nine (39) nonth reenpl oynent

list

Article;
eligible for reenploynent during such other

period of

in accordance with Section 21.8 of this

however, the enpl oyee shall not be

time as nay be specified by

pertinent Governnent Code Secti ons.

21.10.3 The District agrees that when an

offer of reenploynent is made to an eligible
person retired under this Article, and the
District receives within ten (10) working

days a witten acceptance of the offer, the
position shall not be filled by any other
person,
all oned sufficient time to term nate his/her
retired status.

and the retired person shall be

21.10.4 An enployee subject to this Section
who retires and is eligible for reenpl oynent
and who declines an offer of reenploynent

equal to
deenmed to be permanently retired.

that fromwhich laid off shall be

21.10.5 Any election to retire after being
pl aced on a reenploynent list shall be
retirement in lieu of layoff within the
meani ng of this section.
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As is the case with the proposals concerning other options in
lieu of layoff, these provisions are negotiable.

Subarticle 21.11 refers to a seniority roster. It states;:

21.11 Seniority Roster; The D strict shal
mai ntain an updated seniority roster

i ndi cati ng enpl oyees' class seniority,
bargaining unit seniority, and hire date
seniority. In addition to the requirenents
of Section 5.1.5 such rosters shall be

avai lable to CSEA at any tinme upon denmand.

Thi s proposal concerns a request for information necessary to
i mpl ement provisions of the proposed contract which are
operative based on seniority. It is negotiable.

Subarticle 21.12 states:

21.12 Notification of Reenpl oynent

Opening:  Any enployee who is Tad off and
is subsequently eligible for reenploynent
shall be notified in witing by the District
of an opening. Such notice shall be sent by
certified mail to the |ast address given the
District by the enpl oyee, and a copy shal

be sent to CSEA by the District, which shal
acquit the District of its notification
responsibility.

Subarticle 21.13 states:

21.13 Enployee Notification to District:
An enpl oyee shall notity the District of his
or her intent to accept or refuse

reenmpl oyment within ten (10) working days
follow ng receipt of the reenpl oynment
notice. If the enpl oyee accepts

reenpl oynent, the enployee nust report to
work within thirty (30) working days
follow ng recei pt of the reenpl oynent
notice. An enployee given notice of
reenpl oynent need not accept the

reenpl oynment to maintain the enployee's
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eligibility on the reenploynment |ist,

provi ded the enployee notifies the District
of refusal of reenploynment within ten (10)
wor ki ng days from recei pt of the

reenpl oynment noti ce.

Subarticle 21.14 states:

21.14 Reenploynent in H ghest Class;

Enpl oyees shall be reenployed I'n the highest
rated job classification available in
accordance with their class seniority.

Enpl oyees who accept a position lower than
their highest former class shall retain
their original thirty-nine (39) nonth rights
to the higher paid position.

Since | have determ ned that subarticle 21.8, which
concerns reenploynent rights, is negotiable, these subarticles
are al so deened negoti abl e.

Subarticle 21.15 refers to inproper layoff and states:

21.15 Inproper Lay Of: Any enpl oyee who
is inproperly lTaid off shall be reenpl oyed
i medi ately upon di scovery of the error and
shall be reinbursed for all loss of salary
and benefits.

This proposal nerely asserts that the foregoing proposals
covering enployee layoff will be enforceable through the
contract grievance procedures. As the Chairperson concl udes,
it is also related to wages, hours and benefits. This is
negot i abl e.

Finally, subarticle 21.16 refers to seniority during
i nvoluntary unpaid status and provides:

21.16 Seniority During lInvoluntary Unpaid
Status: Upon return to work, all tine
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during which an individual is in involuntary

unpaid status shall be counted for seniority

purposes not to exceed thirty-nine (39)

nont hs, except that during such tine the

individual will not accrue vacation, sick

| eave, holidays or other |eave benefits.
This proposal is negotiable because it clearly relates to
wages. It is not in conflict with any provision of the
Education Code. Wile this proposal affects both manageri al
interests and enpl oyee interests, the enployer interest in
enpl oyees' accumul ation of seniority is not so strong as to
precl ude negotiation of this proposal. Rather, the nutuality
of the negotiation process is the appropriate forum for
resolving the conflicting interests.

Article XXII. Disciplinary Action

Article XXIl of CSEA s proposals concerns disciplinary
actions. It defines disciplinary action and sets forth an
excl usive procedure for inposing any such discipline. Because
subarticle 22.2.1 defines disciplinary action as dism ssal,
denoti on, suspension, reduction in hours, class, or involuntary
transfer or reassignnment, this proposal bears a reasonable and
| ogical relationship to wages and hours. |In addition, because
this proposal contenplates that the grievance procedure will be
utilized as a resolution of disciplinary action disputes, the
article is felated to the enunerated grievance procedure as

wel | .
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Wt hout doubt, disciplinary action is of critical concern
to enployees since it potentially threatens their |ivelihood
and financial security. The public school enployer, however,
i kewi se shares a legitimate concern over disciplinary actions
since the ability to insure conpetent and reliable job
performance is a fundanental conponent of the enpl oynent
relationship. In this case, it is necessary to consider
whether the article is rendered nonnegoti abl e because.it
supersedes any applicable provisions of the Education Code.
Section 45113 directs the governing board of a school district
to prescribe witten rules and regul ati ons governi ng personnel
managenent. That section also states that permanent enpl oyees

who satisfactorily conplete a prescribed probationary period

shall be subject to disciplinary action only

for cause as prescribed by rule or

regul ati on of the governing board, but the

governing board' s determ nation of

sufficiency of cause for disciplinary action

shal | be concl usive."
To the extent that CSEA's proposal incorporates the "just
cause" basis for disciplinary action, it does not supersede the
Educati on Code nor does it inpermssibly inpinge on the
enployer's right to regulate its workforce. A nore difficult
guestion, however, concerns the propriety of that part of
CSEA' s proposal which del egates the school board's concl usive
authority to determ ne the sufficiency of cause to the

negoti ated grievance process culmnating in binding arbitration,
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In the private sector, an enployer's decision to inpose
discipline is comonly and unquestionably subjected to review
and chal l enge through the arbitration process. Indeed, in

United Food and Commercial Wirkers International v. Gold Star

Sausage Co. (D.C Col. 1980) Fed. Supp. [88 DLR

D-1], the Court upheld an arbitrator's decision overturning the
enpl oyer's discharge in which the arbitrator had ruled that a
just cause provision nust be inplied as part of the collective
bar gai ni ng agreenent. The Court determ ned, inter alia, that
because the notion of job security is a fundanental aspect of
col l ective bargaining agreenents, it could therefore be
considered in interpreting each agreenent and the arbitrator
could reasonably infer that a just cause restriction was
enneshed in the fabric of the agreenent.

In the public sector, however, final review of an
enpl oyer's decision to discipline is viewed nore critically and
has been addressed in public sector jurisdictions with m xed

results. (AFSCME, Local 1226, Rhinel ander City Enpl oyees v.

Gty of Rhinelander (1967) 35 Ws.2d 209 [151 N.W2d 30, 65

LRRM 2793], where the Wsconsin Suprenme Court held that

arbitration of é di scharge dispute did not infringe on the
power of the city; Kaleva-Norman-Dickson School District v.
Teachers Association (1975) 227 N.wW2d 500 [89 LRRM 2078],
where the M chigan Suprene Court held that nonrenewal of a

probationary teacher's contract was subject to arbitration
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notwi thstanding a clause in the parties' negotiated agreenent
whi ch specifically reserved the enployer's statutory power to

di sm ss enpl oyees; _Philadel phia Board of Education v. Teachers

Local 3 (1975) 346 A .2d 35 [90 LRRM 2879]; Board of Education

Uni on Free School District v. Associated Teachers of

Huntington, Inc. . (1972) 282 N.E 2d 109 [79 LRRM 2881], where

the New York Court of Appeals held that the school board was
permtted to negotiate binding arbitration of disciplinary
actions even though the state Education Code established a
specific procedure for review ng school board disciplinary

deci sions. Conpare Mravek v. Davenport Community School

District (1978) 262 N.W2d 797 [98 LRRM 2923]; Chassie V.
School District (1976) 356 A .2d 708 [92 LRRM 3359], where it

was determ ned that decisions regarding retention and

nonrenewal of nontenured teachers are not subject to grievance
arbitration because of the school board' s exclusive conpetence
and public policy considerations; Wbaux Education Associ ation

v. Whbaux H gh School (1978) 573 P.2d 1162 [97 LRRM 2592],

where the Montana Suprenme Court held that decisions regarding
the continuation of probationary teachers was not arbitrable

but contractually specified procedures were; School Commttee

of Danvers v. Tyman (1977) 360 N E. 2d 877 [94 LRRM 3182], where

the Massachusettes court held that nontenured teachers'
contract renewal disputes could not be delegated to an

arbitrator but adherence to the negotiated procedures could be;
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Newnman v. Board of Education of the Munt Pl easant School

District (1975) 350 A.2d 339 [91 LRRM 2750], where it was
determ ned that, because of a provision of the Del aware
coll ective bargaining act that specifies that no contract can
be executed which directly or indirectly specifies binding
arbitration or decision nmaking by a third party, no duty is
i mposed on the enployer to justify or discuss a decision not to
renew a contract of a nontenured teacher.)

The thrust of Article XXIl is to provide that the
enpl oyer's determ nation of good cause for discipline be
reviewed by an independent individual. |In this respect, the
proposal does not infringe on the enployer's legitimte
interest in availing itself of appropriate disciplinary
proceedi ngs when an enpl oyee's conduct so warrants. The
potential conflict lies with the fact that the Education Code
vests the school board with conclusive authority to determ ne
sufficiency of cause for discipline and EERA prohibits
supercession. A related question was addressed in an opinion
of the Attorney General (60 Ops.Atty.CGen. 370 11/29/77) in
whi ch a negotiated agreenment required the school district to
enforce the organi zational service fee requirenent. The
opi nion noted that section 45101(h) of the Education Code
defined "cause" relating to disciplinary actions and restricted
such action to the enunerated grounds or those included by

provisions of the enployer's witten rules. The attorney
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general reviewed the district's rules regarding cause for
discipline and noted that failure to pay service fees was not
i ncluded. The opinion focuses, however, on the enuneration of
i nsubordi nation as cause for discipline and concl udes:

The agreenent, which places upon the
district the duty to enforce paynent as a
condi tion of continued enploynment, requires
the district, at minimum to order the

enpl oyee to pay the fee. Persistent refusal
to conply with the order would constitute

i nsubordi nati on. To whatever extent this
approach m ght prove I nhadequate, the
district's obligation to enforce the

organi zational security provision would
further require It to define expressly in
ITS rules nonpaynent as cause for
discipline. (p. 373, enphasis added.)

Thi s opinion, while not binding on PERB or determ native of the
negotiability question at hand, permts collective agreenents
negoti ated under EERA to conpel a public school enployer to
defi ne nonpaynent of service fees as an additional cause for

di scipline. Since the Education Code permts the school
district to enact rules governing cause, the requirenment to
promul gate a rule by which the enployer can effectuate the
agreenment is read not to supersede the code and thus is

consi stent wi th EERA

In the instant case, CSEA's proposal does not seek to add
an additional cause for discipline; it is consistent with the
requirenents as set forth in the code. However, while the
enpl oyer nmay possibly be required to affirmatively add to its

di sciplinary causes, it nonetheless retains the power to
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determ ne that sufficiency of cause exists. Therefore, in
light of the specific statutory requirenent which is not
present in the public sector cases cited above, the enpl oyer
cannot relinquish its conclusive decision on sufficiency of
articulated causes to an arbitrator. CSEA s proposal is not
conpatible with the plain dictates of the Education Code even
though it does not disturb the limted reasons for which
discipline may be inposed. The Legislature has decided that
the conclusive determ nation of cause for discipline nust
remain wwth the enployer. Any review by an independent
arbitrator would undermne the district's authority to insure
conpliance wth the Education Code and is therefore

i nperm ssible. Thus, those portions of Article 22 which would
cause the enployer to waive its exclusive authority over

di sci pline and del egate review tb an arbitrator -are

nonnegot i abl e.

Subarticle 22.2 concerns disciplinary procedure.
Subarticle 22.2.1 provides.

Di scipline shall be inposed on pernmnent

enpl oyees of the bargaining unit only for
just cause. Disciplinary action is deened
to be any action which deprives any enpl oyee
in the bargaining unit of any classification
or incident of enploynent or classification
in which the enpl oyee has pernmanence and
includes but is not imted to dism ssal,
denoti on, suspension, reduction in hours or
class or transfer or reassignnment w thout
the enpl oyee's voluntary witten consent.
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As indicated above, disciplinary action is a matter of
critical concern to enployees. It results in loss of wages and
hours and is undeniably related to these enunerated subjects.
The enployer's interest in preserving a responsible work force
is likewise at issue. This proposal limts disciplinary action
to situations where just cause exists and does not supersede
Educati on Code sections 45101(h)?'® and 45113. Subarticle
22.2.1 also defines disciplinary action for purposes of the
negoti ated agreenment and confornms to the statutory definition
set forth in section 45101(e). Subarticle 22.2.1 is negoti able.,

Subarticle 22.2.3 provides:

Discipline |less than discharge will be
undertaken for corrective purposes only.

Wiile the intent of this subarticle is unclear, it appears to
incorporate a requirenment that the punishnent for discipline be
suited to the inproper behavior. Good cause for discipline, as
defined by the arbitration process, uniformy incorporates a
requi renent that "the punishnment fit the crine.” This proposal

IS negotiabl e because the concern to enpl oyees is not

19 Section 45101(h) states:

"Cause" relating to disciplinary actions
agai nst classified enpl oyees neans those
grounds for discipline, or offenses,
enunerated in the law or the witten rules
of a public school enployer. No

di sciplinary action nmay be nmaintained for
any "cause" other than as defined herein.
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outwei ghed by any managerial interest in disciplining enployees
for other than corrective purposes. Reserving the ultimate
di scipline of discharge for serious violations for which
corrective action would be futile or ineffective preserves the
enpl oyer's control over the work force and insures productive
~operati on.
Subarticle 22.2.4 states:

The District shall not initiate any

di sciplinary action for any cause alleged to

have arisen prior to the enpl oyee becom ng

per manent nor for any cause alleged to have

arisen nore than one year preceding the date

that the District files the notice of

di sci plinary action.
This proposal attenpts to limt the period for which an
enpl oyee's past acts may be cause for discipline. In general,
this proposal rests on the idea that discipline is ineffective
as a neans of renedying inproper behavior when it is levied for
acts commtted in the past. Since discipline affects wages and
ot her enunerated subjects, this proposal is of obvious concern
to enpl oyees. However, the enployer's interest in commandi ng a
reliable workforce also requires that, within certain tine
limts, some acts arising in the past may be the subject of
di sciplinary action because of the severity of the offense or
the likelihood of repetition. As defined by Education Code
section 45113, the sufficiency of just cause for disciplinary

action includes events which arose not nore than two years

fromthe date of notice. CSEA s proposal in subarticle 22.2.4
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t hus supersedes the Education Code and is nonnegotiable to the
extent that it specifically prohibits events arising nore than
one year hence to formthe basis for disciplinary action.

CSEA al so proposed several other subarticles which relate
to procedural aspects of disciplinary actions, subarticles
22.2.2 (witten advance warning prior to discipline), 22.2.5
(notice of discipline including specified facts supporting the
charge), 22.2.6 (exhaustion of grievance procedure prior to
i mpl enenting penalty), 22.2.7 (Dstrict's option to relieve
enpl oyee of duties), 22.3.1 and 22.3.2 (energency suspension),
22.4.1 and 22.4.2 (grievance procedure), and 22.5 (disciplinary
settlenents). These provisions do-not inpinge on the
enpl oyer's decision to inpose disciplinary action but concern
the procedural aspects of those decisions. Proposals dealing
with disciplinary procedure are related to wages, hours,
gri evance procedure and, potentially, transfer and are clearly

negoti abl e.

Article XXIV. Wrking Conditions

Article XXIV of CSEA' s proposals is entitled Wrking
Conditions. Subarticle 24.1 provides:

Past Practices: The rules, regul ations,
policies and practices of the District which
are in effect at the tine of this Agreenent
and which neither conflict with terns of
this Agreenent nor abridge the rights of

enpl oyees under this agreenment shall remain
in full force and effect unless changed by
mut ual agreenment of CSEA and the District.
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By the provisions of this item CSEA seeks to reach contractual
agreenment and to prevent the District from nmaking any
unil ateral changes as to the existing enploynent environnent.

The hearing officer, relying on NLRB v. Katz, supra,

erroneously concludes that this proposal would, in effect,
create an alternative renedy to the unfair practice vehicle set
forth in section 3543.5(c). Even if | were to conclude that
the availability of an alternative renedy through unfair
practice channels were relevant to a negotiability

determ nati on, the CSEA past practice proposal goes well beyond
the doctrine established by Katz as to inperm ssible unilateral
changes.

Subarticle 24.1, by its ternms, would require bil ateral
negoti ations over all subjects regardless of any relationship
to the subjects defined as negotiable by section 3543.2. |
cannot conclude that any rule, regulation, policy, or practice,
because it is in existence at the tine of the agreenment, is

negoti able. Because of the rule pronulgated in Katz which has

been adopted by this Board in prior decisions, the schoo
enpl oyer may not unilaterally alter the terns and conditions of
enpl oynent about which it is required to negoti ate.

(San Francisco Community Col lege District (10/12/79) PERB

Deci sion No. 105; San Mateo Community Coll ege District (6/8/79)

PERB Decision No. 94.) CSEA may seek to include, as a contract

term such a prohibition provided the proposal is limted to
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rules, regulations, policies and practices which relate to
wages, hours and the enunerated terns and condition. In its
present form however, this proposal is overly broad and is
nonnegot i abl e.
Subarticle 24.4 reads:

Special Trip assignnent shall be distributed

and rotated as equally as possible anmong bus

drivers in the bargaining unit.
It is clear fromthe record that this proposal relates to the
wages and hours of bus drivers. The enployer has no legitimte
concern in maintaining the existing policy of using seniority
to allocate special trip assignnents so as to render this
proposal nonnegotiable. Wiile the enployer retains the right
to direct that special trip assignnents be made, the allocation
of these assignnments to specific unit drivers is not a matter
of reserved managerial control and thus, subarticle 24.4 is
negoti abl e.

Subarticles 24.5.1 and 24.5.2 relate to standby tinme. They

provi de:

24.5.1 Bus drivers on special .trips

including but not limted to athletic

events, field trips, and curricular trips

who are required to remain on standby for

the duration of the event for which the

special trip is made, shall be paid for al
standby hours at their regular rate of pay.

Whenever any conbination of driving and
standby hours in a day exceeds the
establ i shed workday as defined in

Section 8.1, all excess hours shall be
conpensated at the appropriate overtine rate
based on the enpl oyee's regular pay rate.
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24.5.2 Notw thstanding any other provisions
of this Agreenment, if a special trip
requires an overnight stay, the District
shall be relieved of the obligation of
paynment for any hours between the tine a bus
driver is relieved of duties for the evening
and the tinme duties resunme the follow ng
nor ni ng.

Subarticle 24.6 relates to vehicle availability and states:

Vehi cl e Unavailability: Wenever as the
result of the unavailability of appropriate
District vehicles due to nechanical or other
mal functions a bus driver regularly
scheduled to work is unable to work, he/she
shall receive pay at the rate he/she would
have received for working that day.

Each of these proposals relates to wages and hours. The
request for standby tine involves conpensation for periods
spent "on call.” Simlarly, when an enployee is unable to
carry out an assignnent due to vehicle problens, the enployee
woul d be entitled to her/his regular rate of pay for that
time. Neither the standby tine proposal nor the vehicle
unavail ability proposal is rendered nonnegoti able by any
managerial interest. Bus drivers' work wll continue to be
assigned to unit enployees and to be directed by the Districts;
these proposals sinply relate to paynent and thus are

negoti able since they relate to wages and hours.

Article XXVI. Training

In Article XXVI, CSEA submtted proposals dealing with
enpl oyee training. Subarticle 26.1 provides:

| n-service Training Program The District
shal | provide a programof in-service
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training for enployees in the bargaining

unit designed to maintain a high standard of

performance and to increase the skills of

enpl oyees in the bargaining unit.
The | anguage of this proposal seeks to require that the
Districts provide training. However, since the subject of
training itself is not an enunerated term and condition of
enpl oynent and does not relate to wages or hours, the Districts
argue that it is nonnegotiable.

In ny view, the subject of enployee training is logically
and reasonably related to certain specified subjects. Training
that is necessary to insure enployee safety is negotiable since
it relates to safety, an enunerated subject. Also, to the
extent that evaluations of enployees are affected by the
availability or lack of training, training is negotiable.
Therefore, while the decision to offer a specific training
programis a nmanagerial prerogative, the subject of training is
negotiable to the extent that it relates to safety, evaluative
procedures, or other enunerated subjects.

Subarticle 26.2 states:

Trai ning Advisory Conmittee: A training
advisory commttee conposed of six (6)

enpl oyees in the bargaining unit to be

sel ected by CSEA from the follow ng
classifications: Cafeteria, Clerical,
Custodi al, Instructional Ai des, Mintenance,
Transportation and two (2) nenbers appointed
by the District shall be formed. The

pur pose of the advisory commttee will be to
plan in-service training prograns, to

noni tor the programs, and to provide
reconmmendat i ons concerni ng inprovenent of
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prograns. Bar gai ni ng unit enpl oyees shal
e granted reasonable release tinme to carry
out the conmttee obligations.

This provision, like subarticle 26.1, is negotiable to the
extent that it relates to safety-related training and
eval uation-related training. The proposal establishes an
"advisory commttee" and, on its face, does not disturb the
enpl oyer's authority to render the final decision with regard
to training prograns offered.
Subarticles 26.3 and 26.4 provide:
26.3 In-Service Trainihg Ti me: | n-Servi ce
training shall take place during regular

wor ki ng hours at no loss of pay or benefits
to enpl oyees.

26.4 Reinbursenent for Tuition: The
District shall reinmburse enployees for the
tuition costs of any and all training
prograns approved by the training advisory
comm ttee.

These two proposals regarding training are negotiabl e because,
by their terms, they relate to wages and hours of enpl oyees.
Training during work hours mﬁthbut | oss of pay and

rei mbursement for approved program costs are focused on the
enpl oyees' legitimate concerns of wages and hours and do not
conpel the Districts to grant such sessions.

Article XXVII. Contracting and Bargaining Unit Wrk

Article XXVII concerns contracting and bargaining unit work
Subarticle 27.1 provides:

Restriction on Contracting Qut: During the
I'ife of this agreenent, the District agrees
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“that it will not contract out work which has
been customarily and routinely perforned or
is performabl e by enpl oyees in the
bargai ning unit covered by this agreenent
unl ess CSEA specifically agrees to same or
contracting is specifically required by the
Educati on Code.

The decision to subcontract work is logically and reasonably

related to wages, and, as stated in Township of Little Egg

Harbor (1976) 2 NJPER 5, has a "cataclysmc effect on wages,
hours and working conditions." An enpl oyee whose job is

term nated because the enployer has decided to subcontract
her/his work to other enployees is undeniably confronted with a
| oss of hours and wages. Managenent consi derations, however,
are al so raised by subcontracting decisions. The public schoo
enpl oyer may determ ne that an outside custodial firmmay be
able to performa particular task for less cost than that
required by the cufrently enpl oyed classified personnel. Wile
sound fiscal managenent is a significant concern, it does not
follow that subm ssion of a subcontracting proposal to the

bi | ateral negotiating process would underm ne the school

enployer's legitimate interests.

The hearing officer concluded that the subject of
subcontracting relates to both managerial prerogatives and

enuner ated subjects. He reviewed the private section decisions

in (Fibreboard Paper Products Corp. v. NLRB (1964) 379 U.S. 203

[57 LRRM 2609] ; Westinghouse Electric Corp. (1965) 150 NLRB
1574 [58 LRRM 1257]; District 50, UMWVv. NLRB (4th Cir. 1966)
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358 F.2d 234 [61 LRRM 2632]) and concluded that subcontracting

is a negotiable subject but only "under certain circunstances."
In the public sector, the negotiability of subcontracting

deci sions has been repeatedly exam ned. In Gty of Kennew ck

(WA 10/05/79) 1 NPER 49-10052, the Washington board, relying on

West i nghouse El ectric, supra, held that the city was required

to bargain about the decision to subcontract its custodial work

previously perfornmed by unit enpl oyees. In ijy of Wat er bury

(CT 12/07/79) 2 NPER 07-11010, the Connecticut board simlarly
held that the Cty acted inproperly when it unilaterally

deci ded to subcontract its conputer operations. That board

not ed that.since the work contracted out had been fornerly
performed by unit enployees, the Cty was required to bargain
even though the function had been perfornmed inefficiently, only
11 of the 50 unit enployees were affected by the subcontracting
and the enployer had guaranteed conparable jobs to those

af f ect ed.

I n Massachusetts, the |abor board has held that public
enpl oyers nust bargain about subcontracting decisions where the
decision affects duties traditionally performed by unit

menbers. (Town _of Burlington (MA 01/24/80) 6 M.C 1795 [2 NPER

22-11015]; Franklin School Conmmttee (MA 02/22/79) 5 M.C 1659

[1 NPER 22-10033].)
New Jersey has |ikew se considered the negotiability of

subcontracti ng decisions and has concluded that the right to
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subcontract is not a managenent prerogative but is subject to
the salutory influence of collective negotiations. (Townshi p
of Little Fgg Harbor, supra; State of New Jersey (N 01/04/80)

6 NJPER 11017 [2 NPER 31-11017].)

In New York, a public enployer is not permtted to
unilaterally inplement a subcontracting decision. (Sar at oga
Springs City School District (NY 05/17/79) 12 PERB 7008 [1 NPER

33-17008].) The obligation to negotiate subcontracting,

however, pertains only to those decisions where the private
enpl oyees would be performng the same services in the sane
manner as the’public enpl oyees were performng them (Town of

Rochester (NY 01/04/79) 12 PERB 4501 [1 NPER 33-14501].)

Li kewi se, in Pennsylvania an enployer is prohibited from
subcontracting unit work, even if based on purely econom c
reasons, because of the inherent connection between
subcontrécting and curtail nent of enployees' work. (Erie

Muni ci pal Airport Authority (PA 01/12/79) 10 PPER 10028 [1 NPER

40-10028] ; Phoeni xville Area School District (PA 07/03/79) 10

PPER 15178 [1 NPER 40-10178].)

Thus, based on the foregoing discussion, | conclude that
CSEA' s subcontracting proposal in subarticle 27.1 is negotiable
.to the extent that it requires negotiations for decisions for

t he subcontracting of unit work. 20

201 n excepting to the hearing officer's conclusion, CSEA
argues that the decision in CSEA v. WIlits Unified School
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Subarticle 27.2 concerns notice of subcontracting decisions
and states:

Notice to CSEA;, No contract for services
whi ch m ght affect enployees in the
bargaining unit shall be let until CSEA has
beendprovided 10 days advance notice of the
awar d.

This proposal is negotiable because anple notice of
subcontracting plans is essential to neaningful negotiations.
Finally, subarticle 27.3 states:
Bargai ning Unit Work: No Supervisory or
Managenent enpl oyee may perform any work

within the job description of a bargaining
unit enpl oyee.

In anal yzing this proposal, the hearing officer concludes that

enpl oyees have a legitinmate concern with protecting bargaining

unit work and that protection of unit work necessarily relates

to wages, hours and benefits. He also concludes, however, that
because assignnent of work is a managerial prerogative, the

instant proposal, because it is over broad, is an incursion

District (1965) 243 243 Cal.App.2d 776 2d 776 [52 Cal. Rptr.
765] substantiates its view that subarticle 27.1 is
negotiable. In WIllits, the Court held that the District was
not permtted to~subcontract the work of janitorial enployees
and, generally, that school districts have the power only to
subcontract as established by statute. The Court did not
specifically adopt CSEA s argunent that subcontracting is
prohibited if the work is customarily and routinely perforned.
WIllits did not interpret the scope of bargai ning under EERA,
and 1t is not controlling here. However, the |anguage of
subarticle 27.1 which incorporates the "customarily and
routinely perfornmed" standard is in accord with the public
sector cases cited herein.
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into management rights and thus nonnegotiable. He finds that
this proposal would permt CSEA to negotiate regarding the
duties of supervisory personnel who are not within the
classified unit.

The | anguage of subarticle 27.3 is admttedly vague and
could be read to be an attenpt to negotiate the inpact that
nonunit enpl oyee job performance may have on the work
responsibilities of unit enployees. However, as witten
subarticle 27.3 is plainly directed at prohibiting the enployer
from assigning and directing its nonunit work force. Thus,
whi |l e such decisions may well inpact on unit enployees, the
proposal is not so limted and it therefore inpermssibly
intrudes into managenent's right to control work assignnents.

CSEA may submt proposals which focus on such assignnents
and the rights of unit enployees which it represents. However,
in its current form while the proposal is related to the
enpl oyee's wages and hours, it is nonnegotiable because it is
out wei ghed by the enployer's legitimate interests and primarily

concerns the work assignnments of nonunit enpl oyees.

By:

Barbara D. Moore, Menber

Concurring and dissenting opinion of Chairperson duck begins
at page 101.

The Renedy and Order in this case begin on page 150.
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Harry G uck, Chairperson,, concurring and dissenting:
DI SCUSSI ON

The District's objections to the hearing officer's proposed
decision may be summarized as follows:

(a) The legislative intent was to provide a narrow or
limted scope of negotiability.

(b) The test of relationship to an enumerated item should
be that the subject is inextricably or directly related.

(c)' Any matter covered by existing state law is thereby
preenpted and should be excluded from mandatory scope. The
enpl oyer should not be forced to negotiate on rights already
guaranteed and which are remedi abl e by other means.

(d) The District should not be required to consider
possible relationships between proposals and enunerated itemns
whi ch are out of scope.

(e) The issues are noot because they arose out of
negotiations for a contract proposed to expire on June 30, 1977,

In San Mateo City School District (5/20/80) PERB Decision

No. 129, the Board was concerned with the meaning of the term
"matters relating to . . . ." There, the question arose as an
aspect of the general task of determning negotiability. It
was ny conclusion that in deciding whether a subject is one on
whi ch the enployer is required to negotiate, the threshold
question is whether the disputed subject logically and

reasonably relates to hours, wages, or an enumerated term and
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condition of enployment. Supra, p. 13. The San Mateo test
does not stop, however, with establishing this threshold
question. It was recognized that the determ nation of a
| ogi cal and reasonable relationship is not always facially
evident. To cope with proposals that are arguably included or
excluded, a further yardstick was devel oped against which
di sputed issues could be measured:
(a) whether the subject is of such concern
to both managenent and enployees that
conflict is likely to occur and whether the
medi atory influence of collective bargaining
IS the appropriate means of resolving the
conflict; and,
(b) whether the enployer's obligation to
negotiate would significantly abr[d?e hi s
freedom to exercise those mmnageria
prerogatives essential to achievement of the
District's mssion. Supra, p. 14.
That test is applied here.

The Intent to Narrow Scope

In ny judgment, the weakness in the District's proposed
test is its attenpt to limt scope, even for those itens
specifically enumerated, by curtailing the definition of the
term"matters relating to." Granted, there seems to be a
conflict between the apparent expansiveness of this phrase and
the limtations inposed by the Legislature through its specific
enunmer ation of negotiable items covered by the phrase "terms
and conditions of enployment." Reading the words "matters

relating to" in connection with wages and hours, EERA seens to
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make possible a broader spectrum of negotiabl e subjects than
does the National Labor Relations Act which does not use the

guoted phrase. It appears that the limtation intended by the
Legi slature is acconplished not by giving to that phrase an
unnaturally limted meaning but by the listing of specific
subj ects which are nmeant to be within scope and the specific
listing of subjects on which negotiations is precluded. Thus,
a subject which is excluded cannot be transforned by applying
to it the phrase "matters relating to." On the other hand, a
subject which may logically and reasonably be related to an
i ncl uded subject should not be cast out by altering the plain
and conmon meani ng of the words constituting that phrase.

The District's further argunment that the mere existence of
any statutory provision precludes incorporating that provision

—

in the agreement was simlarly rejected in Jefferson School

District (6-19-80) PERB Decision No. 133, pp. 7-11.

The Enployer's Duty to Interpret the Proposal

As | interpret the hearing officer's adnonition here, as |
did in Jefferson, he would hold the enployer responsible for
eval uating any proposal to determ ne the extent of the
enpl oyer's duty to negotiate. | find nothing wong in this

position as | found none in Jefferson,1 (supra, pp. 11-12 for

a full discussion of the matter).

~ 'Because the District refused to discuss those matters
which it declared to be outside the scope of representation,
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The |ssues are Moot

For the reasons set forth at length in Amador Valley

Uni fied School District (10-2-78) PERB Decision No. 74, and in

t he absence of clear evidence here that the Association
relinquished its right to negotiate the disputed items, the
District's argunent is rejected.

Wth the foregoing in mnd, it is appropriate to turn to
the specific proposals in dispute.

Article Il No Discrinination

I amin substantial agreenent with Menber More's
conclusion that 2.1 and 2.2 of this proposal are within the
scope of representation.

These sections logically touch on virtually all aspects of
the enploynment relationship. The prohibition of discrimnation
assures that wages will be paid on an equal basis; that hours
will be distributed without regard to sex, race, union
activism etc.; that transfers and reassignnents will be
acconplished in an even-handed fashion; that evaluations w ||

not reflect non job-related biases.

A work place free fromdiscrimnation is of fundanenta
interest to enployees, as it may surely be assuned to be to

enpl oyers alike. Indeed, statutory obligations inposed on

t hose Associ ation proposals were not clarified; consequently,
it has not been possible to be nore specific in determning the
precise limts of their negotiability.
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enployers in this regard enphasi zed the point. (See Educati on
Code sections 44100-44105, 44830; 42 U.S. 2000 et seqg., 42 U.S.
1981, 1983). The negotiating process is well suited to the
airing and resolution of the parties® concerns on this
subject. A collective agreenent may wel |l provide, through its
adm ni stration processes, a convenient and inexpensive neans of
resolving future related disputes.

Requiring negotiations on a proposal such as this is not
seen as abridging the District's "freedomto exercise those
manageri al prerogatives essential to the achievenent of the

District's mssion," San Mateo, supra p. 14. This proposal

requires the enployer to do nothing it is not already obligated
to do under applicable law. The District's argunent thaf t he
proposal is nonnegotiabl e because other renedies exist is
rejected. We, therefore, find the proposal within the scope of

representation.

The District argues that 2.3 Affirmative Action is

nonnegoti abl e because it intrudes into managerial prerogatives
in the operation of the District. | disagree. Unlike a

deci sion which is strictly within the anbit of manageri al
prerogatives but requires inpact bargaining, an affirmative
action plan itself may establish policy on wages, hours, and
the enunerated conditions of enploynment. Such a plan could
accel erate pronotions of certain workers, thereby increasing

their pay. It may equalize hours of work, affect |eave and

105



transfer rights, or equalize rates anong workers; the
possibilities touch on all aspects of the enpl oynent
relationship. | would, therefore, find an affirmative action
plan a negotiable itemto the extent it concerns the subjects
listed in section 3542.2.2

The Association here is.seeking only to consult on an

affirmative action plan, a request which | find perm ssible.

’Secti on 3543.2 states:

The scope of representation shall be limted
to mtters relating to wages, hours of

enpl oynent, and other terns and conditions
of enploynent. "Terns and conditions of

enpl oynent” nean health and wel fare benefits
as defined by Section 53200, |eave, transfer
and reassignnent policies, safety conditions
of enpl oynent, class size, procedures to be
used for the evaluation of enpl oyees,

organi zational security pursuant to

Section 3546, procedures for processing

gri evances pursuant to Sections 3548.5,
3548. 6, 3548.7, and 3548.8, and the | ayoff
of probationary certificated school district
enpl oyees, pursuant to Section 44959.5 of

t he Education Code. |In addition, the

excl usive representative of certified
personnel has the right to consult on the
definition of educational objectives, the
determ nation of the content of courses and
curriculum and the selection of textbooks
to the extent such matters are wthin the

di scretion of the public school enployer
under the law. Al matters not specifically
enunerated are reserved to the public school
enpl oyer and may not be a subject of neeting
and negotiating, provided that nothing
herein may be construed to limt the right
of the public school enployer to consult

wi th any enpl oyees or enployee organi zation
on any matter outside the scope of
representation
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There is nothing in EERA which prohibits an enpl oyee

organi zation fromwaiving its right to negotiate in favor of an
assurance of consultation rights on a subject matter which is
within the scope of representation.

Article V Organi zational R ghts

The District objects to 5.1.1 and 5,1.2 on the grounds that
the subject matter is not closely enough related to grievance
procedures or any other enunerated itemto warrant bargaining.
It also clains that these proposals need not be negotiated, as
they reiterate rights and provide for remedi es already set
forth in EERA section 3543.1(b).

| concur with Menber More's findings with regard to both
sections. In giving Association representatives access to al
school buildings, this paragraph bears a |ogical relationship
to grievance procedures. Furthernore, the right of access
bears direct relation to the administration of the collective
bargai ni ng argunent itself, as organization representatives nay
require access to school prenm ses to observe whether various
terms of the agreement are being conplied with. It is well
settled that admnistration of a contract is an essential part
of the collective bargaining process.3 As the Suprene Court

noted in Conley v. G bson (1957) 355 U.S. 41, 46 [41 LRRM 2089]:

Col l ective bargaining is a continuing
process. Anmong other things, it involves

3Morris, The Devel opi ng Labor Law, Ch. 11, p. 340,
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day-to-day adjustnents in the contract and
ot her working rules, resolution of new

probl ems not covered by existing agreenents,
and the protection of enployee rights

al ready secured by contract. (enphasi s
added) .

The interest that enpl oyees have in this proposal is
identical to their interest in collective bargaining itself.
Negoti ating the subject of this paragraph does not interfere
with the exercise of basic managerial prerogatives. The
District's concern that "unlimted access”" may interfere with
operations should be expressed through its bargaining position;
the fact that it may find the proposal objectionable, does not
excuse it froman obligation to bargain over the subject matter.

For the sane reasons, | find the proposed free access to
bul  etin boards, mail boxes, and the mail systemto be within
scope. The Legislature does not consider such access as
interfering with the District's mssion as evidenced by the

enbodi ment of the requirement in section 3543.1(b).*

4Section 3543.1(b) states:

Enpl oyee organi zati ons shall have the right
of access at reasonable tines to areas in
whi ch enpl oyees work, the right to use
institutional bulletin boards, mail boxes,
and ot her means of communi cation, subject to
reasonabl e regul ation, and the right to use
institutional facilities at reasonable tines
for the purpose of neetings concerned with
the exercise of the rights guaranteed by
this chapter

See al so Long Beach Unified School District (5-28-80), PERB
Deci si on No. 130.
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Wth regard to 5.1.3, | substantially agree w th Menber
Moor e' s di scussi on.

The District contends that 5.1.4 which would grant
enpl oyees the right to review their personnel files need not be
negotiated since it is not inextricably related to a grievance
procedure or any other enunmerated item It also clains that
Educati on Code, section 44031 provides an alternative renedy
for enpl oyees denied access to their personnel files.

Li ke Menber Moore, | find this proposal related to
gri evance procedures; the personnel file may contain any nmanner
of material related to the enforcenent of the contract. | also

find 5.1.4 related to eval uati ons. The contents of the

personnel file may be used to eval uate enpl oyees. Allow ng
individuals to inspect the file is a way of assuring that
obj ectionable material does not find its way into an eval uation

or otherwi se influence the eval uator.

The fact that the Education Code section 44031 all ows
enpl oyees to inspect their personnel files does not renove this
proposal fromthe anbit of negotiable subjects. As stated
earlier in this concurrence, the presence of a proposed itemin
t he Education Code precludes negotiability only if the proposal
conflicts wwth the Code. | find no such conflict.

In addition to claimng that seniority rosters have no
-discernfble relationship to enunerated itens, the District

asserts that 5.1.5 is beyond the scope of bargaining because an
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alternative renedy exists in sonme unspecified portion of EERA
As there is nothing in that statute or any other to which the
District has directed our attention that conflicts with the
proposal, | find the enployer's claimgroundl ess.

| believe that the seniority roster is a negotiable subject
because it logically relates to the enforcenent and
adm nistration of the contract itself. Through the information
contained on the roster, enployers and the Association will be
alerted to possible contract violations where seniority is a
factor in determ ning negotiated wages, hours, and terns and
condi ti ons of enploynent.

| am in substantial agreenent with Menber More's anal ysis
of proposals 5.1.6 through 5.1.9 which concern access to
i nformati on.

5.10 provides'for rel eased tine to conduct "ﬁecessary CSEA
business.” Wile it is unclear what is included in the term
"necessary CSEA business,"” | assune that it enconpasses
negoti ating on behalf of unit nmenbers, preparing and presenting
grievances, and otherw se adm nistering the collective
bar gai ni ng agr eenent. fo this extent, | find it negotiable. A
demand for released tinme without |oss of pay nore than
"relates” to wages and hours. It deals directly with those

enunerated matters.

| would note that the enployer's concern with costs or
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possible illegal expenditures could be advanced at the
negotiating table.

5.1.11 demands released tine for attendance at CSEA's
Annual Conference and requires the District to pay $250 for
conference expenses. | agree with Menber More that a demand
for released tine for attending the conference is negotiable
because such a demand, in itself, seeks a reduction in working
hours. However, the demand for conference expenses bears no
| ogi cal or reasonable relationship to an enunerated item and
falls outside mandatory scope.

The District maintains that it need not bargain over 5.1.12
because that proposal seeks to dictate the activities of the
wor kday, the sole prerogative of managenent. It is unclear
what the Association meant by "workday" —whet her that
enconpasses the regular hours during which enpl oyees are at
wor k, including lunch and breaks, or whether it refers only to
t hose periods enployees are actually performng duties for the
enployer. In either event, 5.1.12 is a demand for reduction of
work hours in that it calls for tinme set aside during the work
day for the purpose of contract admnistration. | would find

it related to hours and wages and, thus, negotiable.25

25pal os Verdes Peninsula Unified School District/Pleasant
Val | ey School District (7-16-79), PERB Decision No. 96, holding
that thé Téngth of the working day is a matter within scope.
See also San Mateo Gty School District (5-20-80), PERB
Deci si on No. 1I729.




As with every other proposal, the District should not
confuse its obligation to bargain with a nonexistent duty to
acquiesce. Its concerns and interests can be adequately
expressed and protected at the bargaining table.

The District's argunent that 5.2 intrudes inbernissibly
into managerial prerogatives is well-taken. As it stands, this
proposal woul d prevent managenent from formng commttees nade
up of its own ranks for the purpose of giving adm nistrators
and ot her managers advice concerning |abor relations. The
formation of such a commttee is clearly within the legitimate
purview of the enployer's internal functioning and cannot be
precluded or interfered with by the demands of the enpl oyee

or gani zati on.

However, the anbiguity of this proposal raises the
possibility that it may include nmatters within scope. | would
find it acceptable to the extent that it would prohibit the
enpl oyer from unlawfully bypassing the exclusive representative
on matters related to wages, hours, and the enunerated worKking
condi tions.

5.4 Distribution of Contract

By its proposed 5.4., CSEA seeks to pass on to the enpl oyer
the cost of informng the enployees of the terns of the
col l ective bargaining agreenent. The District clains that this
proposal is not related directly enough to an enunerated item

to warrant negotiation. | agree. The proposal deals with the
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assunption of organizational costs, neither an enunerated item
nor related to an enunerated item

5.5 Manhagenent Oientation

| am in substantial agreenment with Menber More's
di scussion of this proposal.

Article VI Job Representatives

| join in Menber Moore's opinion regarding this article.

Article 10.1 Uniform Article 10.2.1 and 10.2.2 Tool s;

Article 10.3 Replacing or Repairing Enployee's Property;

Article 10.5 Nonowned Autonobil e | nsurance

| am in substantial agreenment with Menber More's
di scussi on of the above itens.

10. 7 Enpl oyee Achi evenent Awards

The District clains this proposal is not related to wages.
It argues that because the Education Code section 12917,
i ncorporated by reference in 10.7, allegedly establishes a
systemof "irregularly paid, discretionary bonus[es], [the
proposal] is not related to econom c benefits paid for services
rendered during the enploynment relationship."” [District's

Brief in Support of Exceptions, p. 25].

In analyzing this proposal, | find the qguestion of whether
t he Education Code section 12917 establishes a system of
bonuses, gifts, or nerit increases irrelevant to the issue of
negotiability. The proposal will be within the scope of

bargaining as a result of its relation to wages, if it, inits
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totality, contenplates a regular systemof bonus paynents or
nmerit pay rather than gifts.

There has been much litigation over the distinction between
nonnegotiable "gifts" and nerit increases or bonuses, which are
mandat ory subjects of bargaining. Courts have generally agreed
that a paynent will be considered a gift if (1) it is awarded
on an irregular and inconsistent basis, (2) it varies in
annunt, and (3) paynent is dependent on the financial condition
of the enployer.?® The distinction has also been articul ated

in NLRB v. Niles-Benont-Panel Co. (1952) 199 F.2d 713, 714 [31

LRRM 2065] :

...1f these gifts were so tied to the
renunerati on which enpl oyees received for
their work that they were in fact a part of
it, they were in reality wages and so within
the statute...Were,...the so-called gifts
have been nade over a substantial period of
time and in anmounts that have been based on
the respective wages earned by the

reci pients, the Board was free to treat them
as bonuses not economcally different from
ot her special kinds of renuneration |ike
pensi ons, retirenment plans, or group

I nsurance. .. which have been held with the
scope of statutory bargaining requirenents.

Merit increases, which may include paynents to individua

enpl oyees as a reward for loyalty or efficiency, have al so been

fBNLRB v. Wonder State Mg. Co. (1965) 344 F.2d [54 LRRM
2065] . .
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consistently held to be a mandatory subject of bargaining. 27
The rationale for this conclusion was succinctly stated by the

court in NLRB v. Berkel ey Machi ne Works, supra;

Merit pay where there are a nunber of

enpl oyees neans nore than a gratuity or
bonus paid to an occasi onal enpl oyee whom

t he conpany w shes to favor on account of
his loyalty or efficiency. It means
necessarily the formulation and application
of standards; and such standards are proper
subj ects of collective bargaining.

Col l ective bargaining with respect to wages
m ght well be disrupted or becone a nere
enpty formif the control over the wages of
i ndi vi dual enpl oyees were thus renoved from
t he bargaining area.

| see this proposal as conparable to a nerit pay concept.

The intention of 10.7 is to establish a "regular program of

monet ary awar ds f or val uabl e suggesti ons, services, or acconpl i shnents. .

work performed which is valuable to the enployer. Wiether in
the past, awards made pursuant to that section of the Education
Code could have been legitimately characterized as "gifts" is
uni mportant because the Association, through this proposal,
seeks to negotiate and regularize an award system based on

standards, thereby bringing it under the unbrella of wages.

27J.H. Allison & Co., (1946) 70 NLRB 377 [18 LRRM 1369];
NLRB v. Berkel ey Machine Works, (1951) 189 F.2d 904 [28 LRRM
2176] ; NCRBv. Katz (1962) 369 U.S. 736 [50 LRRM 2177].
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10.8 Hold Harm ess C ause

| agree with Menber Moore's discussion of this proposal but
find that the enployer's financial interest is not a factor to
be considered in determ ning negotiability. Financia
concerns—ability to pay—+s a bargaining position, not a
criterion of negotiability.

Article XI Rights of Bargaining Unit

| do not interpret this article as an attenpt by CSEA to
circunscribe or prohibit the District's decision to deunify the
school district. Rather, it seeks to bind a successor district
to the terms of this collective bargaining agreenent, if there
IS a successor. 28

| would find this proposal negotiable to the extent that it
attenpts to include in the collective bargaining agreenent
Educati on Code section 45118 (quoted at p. 26). That statute
guar ant ees enpl oynent for not less than two years at the sane
rate of pay and with retained |eaves and other benefits. It
al so bestows certain transfer rights on enployees affected by
the reorgani zation. As such, it clearly relates to wages,

health and wel fare benefits, |eaves, and transfer policies.

28 The inplications of this proposal in deciding the
ability of one public agency to bind another (its successor) to
an existing collective bargaining agreenent, the obligation of
a successor agency to honor existing contracts where the
wor kforce is assimlated and the rights of enpl oyees whose
enpl oynent survives a change in the identity of their enployer
must be left to such tine this Board considers the matter.
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17.1 Short-Term Enpl oyees

It is possible that the parties, have used the term
"classified enpl oyee” w thout referénce to the Education Code
definitiohs but sinmply as a gehérallfern1to distinguisﬁ
noni nstructional personnel from certificated enpl oyees. But
since the District raises the quéstion of whether short-term
enpl oyees are in the unit, and in the absence of any evidence
in the record as to what the parties nmeant by the term
"classified enployees,” | assunme that the Education Code
definition prevails. Thus, short-termpersonnel are not in the
unit as they are not "classified enployees,” and CSEA is

precluded from submitting proposals concerning this group.

17.2 Restricted Enpl oyees

The District argues that restricted enpl oyees are not in
the unit because, it clainms, they are not in the classified
service. As Menber Moore points out, the restricted enpl oyees,
unli ke the short termers, are not specifically excluded from
classified service. W cannot, therefore, declare them outside
the unit of all classified enpl oyees, absent evidence that the

parties intended to exclude them

| do not find the instant proposal to fatally conflict with
the rel evant Education Code sections, though certain portions
may conflict. For exanple, CSEA nay.not seek to require that a
restricted enployee automatically becone a regular after 126

wor ki ng days, "fulfilling any requirenents inposed on other
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persons serving in the sane class as regular enployees,"” if
those requirenents do not include the qualifying exam nation
prescri bed by Education Code section 45105(c). Neither does it
appear that the restricted enpl oyees can be given retroactive
seniority for layoff purposes or provisional enploynment (See
Educati on Code sections 45287 and 45289), but this proposa
seeks to secure other benefits retroactively for restricted
enpl oyees who becone regular. Such benefits may include wage
rai ses, health and welfare benefits, and other contracted

val ues not precluded by the Code. To this extent, | find it
wi t hin scope.

17.3 Substitute Enpl oyees and 17.4 Student Enpl oyees

| substantially agree with the discussion and concl usion
reached concerning these proposals.

17.5 Distribution of Job Information

| concur in the finding that this proposal is related to
wages and hours. | also find it negotiable in accordance with
nmy previous discussion on contract administration.

Article XI X Pronotions

| concur with Menber Moore's finding and concl usi ons.

Article XX Cassification

20.1 Pl acenent in Cd ass

This section is essentially prefatory |anguage to the

entire article, its purpose being to define eligibility for
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contract entitlenents. It is, therefore, within scope to the

extent the following related proposals are.

20.2 Classification and Reclassification Requirenent

The District strenuously objects to the negotiability of
this proposal, claimng that classification decisions go to the
very heart of managenment's ability to direct the workforce. It
also clains that the Association cannot interject itself into
the statutorily nmandated prerogative of the District to
establish classifications. Education Code section 45109
requires the District to establish job classifications. The
fact that the District is so obligated does not automatically
preclude it from bargaining with the enpl oyee organizations
prior to so doing. As with every other proposal, the
negotiability of 20.2 turns on its relation to an enunerated
item

Thi s proposal acconplishes two things by its terns: it
subjects the classification process to the requirenent of
mut ual agreenent between CSEA and the District, and it provides
that "any di spute shall be subject to the grievance
procedure.” Precisely what is intended by this |ast phrase is
uncl ear. CSEA m ght be seeking a procedure for contesting the
pl acenent of an enployee in an established classification. A
different reading mght be that CSEA seeks arbitration of a
di sagreenent concerning establishnent of the classification.

If the fornmer is the intent of this proposal, | find it in
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scope[ If the latter is the purpose of this portion of 20.2, |

would find the provision outside the required scope of

bargaining. Interest arbitration, which is the essence of such
a proposal, is a nethod of resolving negotiation disputes and
is not, itself, a subject on which negotiation is required.

The question of negotiating classifications is, however,
nore conplex. In the private sector, a classification system
has been defined as "a series of job levels or grades

determ ned arbitrarily with each job classified into its proper

rel ati ve grade."?°

Educati on Code section 45101(a) provides:

(a) "Cassification" neans that each
position in the classified service shal
have a designated title, a regular mninmum
nunber of assigned hours per day, days per
week, and nonths per year, a speciflc.
statenent of the duties required to be
pertformed by the enployees in each such
position, and the regular nonthly salary
ranges for each such position (enphasis
added) .

Inplicit in a classification schene is the prerogative of

det erm ni ng which functions are necessary for the District to
acconplish its mssion. To determne that the District
requires custodians, clericals, cafeteria workers, etc. is a
pat ent managerial task which cannot be abrogated by a duty to

negoti ate over such decisions. To the extent that this

29Latin Watch Case Co. Inc. (1965) 156 NLRB 203, 206 [61
LRRM 1021T.
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proposal seeks to inpose an absolute prohibition on
managenent's decision to reclassify or create new
classifications, it is beyond the scope of bargaining.
However, the general nature of the proposal makes it
difficult to determne those aspects of a classification
deci sion CSEA seeks to bargain over. To the extent that it
requi res bargaining over resulting changes in the enpl oyees'
current wages, hours, and negotiable conditions of enploynent
such as transfers and pronotions of present enployees, it is
negotiable.30 | also find the aspect of classification which
concerns job descriptions to be negotiable.31 The job
description nay determ ne pay rates, pronotion and transfer

opportunity, hours, and other enunerated itens.

20.3 New Positions or C asses of Positions

| concur in Menber Mdore's discussion of this proposal.

20.4 Reclassification

This constitutes a wage demand and is a matter on which the

enpl oyer nust negoti at e.

30 Latin Watch Case Co., supra; Linpco Mg. Co. ( ) 225
NLRB 927 [93 LRRM 1464]; Sewerage Commi ssion of the Gty of
M | waukee, 1 NPER 51-10005 (Wsconsin Enploynment Relations
Comm ssion 5/18/79); Contra, New York State Court Enpl oyees
Association v. Bartlett (1979) 12 PERB Deci sions of New York
3075. '

3l Handen Community Child Care, (1979) 1 NPER U7-10038
Comm SBCR, MTwauke€ Police Assoc. V. Breier (1979) WERC
Deci si on No. I660Z2-A
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20.5 I ncunbent Rights

"Recl assification" is defined as "the upgrading of a
position to a higher classification as a result of the gradual
increase of the duties being perforned by the incunbent in such
a position.32" | presune that any upgrading involves an
increase in pay for enployees serving in those positions. The
proposal seeks to assure that incunbents will receive that
hi gher wage by guaranteeing their placenment in the higher
cl assification.

This proposal also relates to transfers in that it
establishes a classification of positions which will be subj ect
to the negotiated transfer procedures.

Because the terns of this proposal do not seek to prevent
the enployer from reclassifying any job, negotiating the rights
of incunbents or of other enployees eligible for transfer wll
not intrude on the District's ability to fulfill its m ssion.

20.6 Downwar d Adj ust nent

Menmber Moore concludes that this proposal "does not
interfere with the enployer's right to downgrade any

position...provided it is a result of layoff or disciplinary

action.” (More opinion, p. 66, enphasis added). As |

interpret the proposal, it requires that downward adjustnents

32Educati on Code section 45101(f).
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be consi dered denotions and acconplished by a negotiated
procedure used in layoffs or disciplinary actions.

To the extent that the layoff and disciplinary procedures
are within scope, | find this proposal is negotiable.

20.7 Abolition of Position

This proposal differs significantly from 20.6, a difference
which is fatal to 20.7"s negotiability. Here, CSEA attenpts to
control the managenent decision to abolish positions by
requiring its approval before that event. This contrasts with
20.6, which sinply mandates that a particular procedure be
foll owed before downward adjustnents take pl ace.

21.1 Reason for Layoff

As Menber Moore points out, the flaw in this proposal is
the attenpt to define "lack of funds" and in so doing, to
restrict the reasons for which the enployer may institute a
| ayoff. The effort to tie nanagerial decision nmaking to a
specific definition interferes with the enployer's ability to
freely manage the enterprise.13 while the school enployer is
obligated not to abuse its discretion in determning its
financial condition, it is also vested with the flexibility to

deci de what circunstances necessitate a layoff.14 By

BBNLRB v. United Nuclear Corp. (1967) 381 F.2d 972
[66 LRRM 2101)"

YCSEA v. Pasadena Unified School District (1977) 71 Cal.
App. 3d 3718.
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attenpting to inpose an arbitrary standard before the fact,
this proposal would inpermssively interfere with |aw ul

managenent di scretion.

21.2 Notice of Layoff

| am in basic agreenment with Menber Moore's di scussion and
conclusion with respect to this proposal.

21.3 Reduction in Hours

| concur in Menber More's findings and concl usi on.

21.4 Order of Layoff

This proposal is consistent with the Education Code. |Its
negotiability is also supported by private sector |aw 15

Procedures to be utilized in effectuating |ayoffs bear an
obvious relation to the wages and hours of those who are laid
off as well as to those enployees to be retained. The
enpl oyer's control over the decision to layoff is not renoved
by a requirenment that order of layoff and pertinent procedures
be mutually established. | find 21.4 within the scope of
representation.

21.5 through 21.14

| am in substantial agreenment with Menber More's findings

and concl usions on these articles.

15 Spirefighters' Unionv. Gty of Vallejo (1974) 12 Cal.
3d 608; United States Gypsum Co. RB 114, enfd. 206
F.2d 410; HTton MbilTe Hones 155 NLRB 873 [60 LRRM 1411].
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21.15 | nproper Layoff

| do not see the relationship between this proposal and the
contract grievance procedure. However, this article is an
attenpt to protect the wages of enployees who are inproperly
laid off. Because it provides for imediate reinstatenent of
such enpl oyees, it affects the hours worked by them and may
have an effect on their entitlenment to health and welfare
benefits. | therefore find 21.25 related to wages, hours, and
health and wel fare benefits.

21.16 Seniority During |Involuntary Unpaid Status

This proposal not only relates to wages but to al
enunerated itens contained in the proposed contract which are

dependent on seniority. On its face, it relates to |eaves as

well, since it provides for a nonaccrual of |eave benefits
during the unpaid status. As this proposal, like the majority
of the other in Article XXI, is procedural, it does not inpinge

on any relevant managerial interest in such a manner to
preclude negotiability.

Article XXI|I—biscipline

The District objects to this proposal on the grounds that
it interferes with managenent prerogatives and supersedes the
Educati on Code. The proposal reads:

22.1 Exclusive Procedure: Discipline shal

be inposed upon bargaining unit enployees
only pursuant to this Article.

22.2 Disciplinary Procedure.
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22.2.1 Discipline shall be inposed on

per manent enpl oyees of the bargaining unit
only for just cause. Disciplinary action is
deenmed to be any action which deprives any
enpl oyee in the bargaining unit of any
classification or incident of enploynent or
classification in which the enployee has
-permanence and includes but is not limted
to dism ssal, denotion, suspension,
reduction in hours or class or transfer or
reassi gnnent wthout the enpl oyee's
voluntary witten consent.

22.2.2 Except in those situations where an
i medi ate suspension is justified under the
provi sions of this Agreenent, an enpl oyee
whose work or conduct is of such character
as to incur discipline shall first be
specifically warned in witing by the
Supervi sor. Such warning shall state the
reasons underlying any intention the
Supervi sor may have of recomendi ng any

di sciplinary action and a copy of the
warni ng shall be sent to the Job
Representative. The Supervisor shall give a
reasonabl e period of advanced warning to
permt the enployee to correct the
deficiency without incurring disciplinary
action. An enployee who has received such a
war ni ng may appeal the warning notice

t hrough the grievance procedure, and in
addi tion, shall have the option of
requesting a lateral transfer under the
provi sions of this agreenent.

22.2.2 Discipline less than discharge will
be undertaken for corrective purposes only.

22.2.4 The District shall not initiate any
di sciplinary action for any cause alleged to
have arisen prior to the enployee becom ng
per manent nor for any cause alleged to have
arisen nore than one year preceding the date
that the District files the notice of

di sciplinary action.

22.2.5 When the District seeks the

i mposition of any disciplinary punishnent,
notice of such discipline shall be nade in
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witing and served in person or by
registered or certified mail upon the

enpl oyee. The notice shall indicate (1) the
speci fic charges agai nst the enpl oyee which
shall include tines, dates, and |ocation of

chargeabl e actions or om ssions, (2) the
penalty proposed, and (3) a statenment of the
enpl oyee's right to make use of the

gri evance procedure to dispute the charges
or the proposed penalty. A copy of any
notice of discipline shall be delivered to
the Job Representative within twenty-four
(24) hours after service on the enpl oyee.

22.2.6 The penalty proposed shall not be
i mpl emented until the enpl oyee has exhausted
hi s/ her rights under the grievance article.

22.2.7 An enployee may be relieved of
duties without loss of pay at the option of
the District.

2.3 Energency Suspensi on:

22.3.1 CSEA and the District recognize that
enmergency situations can occur involving the
health and wel fare of students or enpl oyees.
If the enployee's presence would lead to the
clear and present danger to the |ives,
safety, or health of students or fellow

enpl oyees the District may inmmediately
suspend with pay the enployee for three (3)
wor ki ng days. No suspension w thout pay
after service of a notice of suspension.

22.3.2 During the three (3) days, the
District shall serve notice and the
statenment of facts upon the enpl oyee, who
shall be entitled to respond to the factual
contentions supporting the energency at Step
4 of the grievance procedure.

Di sciplinary Gievance;

22.4.1 Any proposed discipline and any

enmer gency suspension shall be subject to the
grievance procedure of this Agreenent and

t he enpl oyee, at his/her option, my
commence review either at Step 1, 2 or 3.
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22.4.2 An enployee upon whom a notice of
di sci pline has been served, may grieve any
ener gency suspension wthout pay at Step 3
of the grievance procedure. The grievance
nmeeting shall be held and a response nmade
within three (3) days of the subm ssion of
the grievance. Notw thstanding any separate
grievance neeting held in accordance with
the preceding sentence, the enpl oyee nmay
al so grieve the energency suspension al ong
with the notice of discipline.

22.5 Disciplinary Settl|l enments: A
disciplinary grievance may be settled at any
time following the service of notice of
discipline. The terns of the settl enent
shall be reduced to witing. An enployee

of fered such a settlenent shall be granted a
reasonabl e opportunity to have his/her Job
Representative review the proposed
settlenment before approving the settlenent

inwiting.
Initially, | find the entire subject of discipline to be a
negotiable item It is related to wages, health and welfare

benefits, evaluations and other enunerated terns and conditions
in that enployees' entitlenent to those enunerated itens can be
affected by disciplinary actions taken against them
Additionally, the terns of this proposal do not prevent the
enpl oyer from taking disciplinary action but rather, establish
procedures which the District nust follow when it decides to
di sci pl i ne.

| dissent fromthat portion of Menber Moore's opinion which
hol ds that Education Code section 45113 is superseded by CSEA' s
attenpt to submt to a third party the disputes over

disciplinary actions. Section 45113 requires that the
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District's "determnation of sufficiency of cause for

di sciplinary action shall be conclusive.” | find nothing in
the proposal which conflicts with this basic authority. The
arbitrator would not have the power to detern ne whether the
enpl oyee's alleged transgression is a legitinmte cause for
discipline. H's authority would be limted to deciding whether
the evidence was sufficient to support a finding that the

enpl oyee was in fact cul pable. CSEA seeks nerely to give a
neutral the authority to decide whether the enployer followed
its own rules in effectuating the discipline. To this extent,
| find no attenpted supersession of the Educati on Code.

Subarticle 22.2.3 requires that discipline |less than

di scharge be taken for corrective purposes only. The intent of
this proposal is to require that |lesser fornms of discipline be
renmedi al rather than punitive in nature.
| find this proposal within scope. By its underlying thrust
toward performance inprovenment, it inherently seeks to protect
the enpl oyees' current and future wages, benefits, and hours of
enpl oynment .

| am in substantial agreenment with Menber Moore concerning

the remmi ning subarticles of Article XXlI.

Subarticle 24.1 Past Practice

CSEA nmerely wi shes to incorporate by reference existing
rules and regul ations which it does not seek to alter through

negoti ations. Unquestionably, CSEA could propose individua
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personnel policies or practices which, coincident ally, would
conformto those already in effect. Such a procedure would be
the | onghand nethod of including in its negotiated agreenent
those.personnel rules and policies which are within scope.

Rat her than going this protracted route, CSEA has chosen the
short-cut method of incorporating, by reference, those matters
whi ch already exist and which it otherw se could have itself
proposed. To the extent the proposal covers rules and
regul ati ons which deal with matters within the mandatory scope
of section 3543.2, it is negotiable.16 Beyond that, the
District need not submt to hegotiations. Si nce the proposal
clearly incorporates legitimte areas of negotiability, the
refi nement of the proposal is nore properly acconmobdated

t hrough the bargaining process by the District's raising

| egiti mte objections to those particul ar poIicfes, practices,
or rules which it deens out of scope.

Subarticle 24.4 (Special Trip Assignnents)

To the extent that this proposal deals with the wages and
hours of bus drivers, it is negotiable.

Subarticle 24.5.1 and 24.5.2 (Standby Tine)

| concur in the finding that these proposals relate to

wages and hours and are within scope.

16 For this reason, the "past practice" justification
found by the hearing officer isirrelevant.
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Article XXVI, Subarticle 26.1 (ln-service Training Program

| perceive this proposal as sufficiently related to the
enuner ated subj ects of wages, eval uations, and grievance
procedures to nmerit a finding that it is within scope. It is
not uncommon to find eval uati on procedures which require a
renedi al program including training for enployees whose
performance is rated bel ow standard. An enployee's successful
conpl etion of a probationary period or his/her opportunity to
proceed through the pronotional |adder is inevitably based on
.that enpl oyee's job performance. Defense agai nst disciplinary
action based on alleged unsatisfactory job performance which
m ght include term nation or denotion may wel |l raise questions
of prior availability and adequacy of job training. These
vital enployee concerns, enunerated in section 3543.2, have a
relationship to in-service training which, in ny view, brings
the latter subject well within the scope of negotiations.

Subarticle 26.2 (Training Advisory Conmttee)

| find this proposal inextricably connected with subarticle
26.1 di scussed above and, therefore, within the scope of
negoti ati ons.

Subarticles 26.3 and 26.4 (In-service Training Tine;
Rei nbursenment for Tuition)

| concur in the finding that these proposals directly
relate to wages and hours of the enployees and are within scope.

Article XXVII, Subarticle 27.1 (Restriction on Contracting-Qut)
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| concur in the reasoning and concl usions reached by Menber
Moore, and find this proposal within scope of negotiations.

Subarticle 27.2 (Notice to CSEA)

| find this proposal also within scope as directly
connected with the previous proposal.

Subarticle 27.3 (Bargaining Unit Work)

In Crown_Coach Corp. (1965) 155 NLRB 625, [60 LRRM 1366],

it was stated:

"The obvi ous propose of the clause in
guestion is to preserve non-supervisory
production and mai ntenance work for

enpl oyees in the unit, and, plainly,
contrary to [enployer's] position, the nere
fact that the proposed terns woul d affect
supervi sors does not relieve the conpany of
any obligation to bargain with respect
thereto. On the contrary, the clause is a
mandat ory subject of bargaining, as its
provi sions, dealing as they do with

enpl oynent opportunities for enployees in
the unit, pertain to their 'wages, hours,
and ot her terns and conditions of

enpl oynent,' within the nmeaning of [the Act]
whi ch” defines the bar gai ni ng obligations of
enpl oyers and | abor organi zati ons, . :

To the extent that CSEA s proposal relates to the work of
enpl oyees within the CSEA negotiating unit, the proposa
clearly relates to the wages, hours, and possibly other
enunerated working conditions of the enployees in the unit in

guestion, and the principle set forth in Crown Coach Corp. is

clearly applicable here. | do not view the phrase "a
bargai ning unit enpl oyee" as sufficiently anbi guous to raise

the possibility that CSEA is seeking to negotiate worKking
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conditions for enployees outside of its unit. Nevertheless,
the appropriate forum for determ ning the precise neaning of
CSEA' s proposal is the bargaining table. The nmere possibility
t hat CSEA seeks to extend |awful negotiations into prohibited
areas should not invalidate a proposal which inherently
contains matters within scope. The resolution of anbiguities
should be a matter addressed by the enpl oyer's questions or

obj ections to the proposal as provided rather than by its

refusql to discuss the matter at all.

j;;ry Glhok, Chairﬁéraop

The Renmedy and Order in this case begin on page 150.

Raynmond J. Gonzal es, Menmber, concurring and di ssenting:

Upon reaching the end of the majority's decisions, one is
left with a nagging question: Wy did the Legislature bother
to enact the unique scope |anguage in section 3543.2 if its
intent, as found by the majority, was to provide a scope of
representation virtually identical to that found in the private
sector? The Legislature nmust have had sone reason for enacting

| anguage that differs so markedly from the scope | anguage of
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the NLRA | and al nost every other public enployee collective
bargaining statute.2 Yet the ngjority's anal yses of that

| anguage give those differences little significance, resulting
in tests for determ ning whether a proposal is negotiable that
sound remarkably like interpretations of the NLRA scope

| anguage and simlar |anguage in other state collective
bar gai ni ng st at utes.

Chairperson GQuck's test, as set forth in San Mateo City

School District (5/20/80) PERB Decision No. 129, is based on

the United States Suprene Court's interpretation of NLRA scope
| anguage in Fibreboard Paper Products Corp. v. NLRB (1964) 379

U S. 203 [57 LRRM 2609]. Menber More's test is essentially
the same with the addition of explicit recognition that public
policy considerations may |imt managenent's obligation to
negotiate. | sinply cannot believe that the |egislative intent
in enacting unique scope |anguage is served by adopting tests
commonly used to interpret the nore usual scope of bargaining

statutory | anguage.

1 NLRA section 8(d) (29 U.S.C. section 158 (d)) defines
collective bargaining as the nutual obligation of the parties
to neet and confer in good faith "with respect to wages, hours,
and other terns and conditions of enploynent. "

2See Najita, CQuide to Statutory Provisions in Public
§g$%§r Col l ective Bargaining: Scope of Negotiations (2d issue,
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| recognize that both tests provide that a negotiating
proposal nust bear sone relationship to an enunerated itemin
section 3543.2. But this limtation does not appreciably
narrow the range of subjects to which ny coll eagues can apply
their respective balancing tests; as this case denonstrates,
sone sort of logical and, in the majority's opinion,
reasonabl e, connection can be nmade between al nost any proposal
that would be considered an enploynment condition in the private
sector and one of the items enunerated in section 3543. 2.

It mght be argued that the majority's requirenent that a
proposal be reasonably as well as logically related to an
enunerated itemw || safeguard against a flood of mnimally
related matters inundating collective negotiations, since

matters which are "unreasonably related" will presumably fai
the mpjority's threshhold test. However, under the majority's
test, the term "reasonabl e" reduces to whatever appears
reasonable to the individual making a judgnent of whether a
particular itemis "reasonably related.” While

"reasonabl eness” is a longstanding and wi dely used |ega
concept, judicial application of reasonabl eness nornmally

i ncludes sone standard by which it may be applied. Devel opnent
and articulation of such a standard establishes a basis for
objectivity, permts application by others and allows a clear

basis for judicial review. Absent such a standard,

"reasonabl eness” becones highly subjective: the person
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eval uating a negotiations proposal my deci de whet her she/he
feels the matter should be negotiated and then | abel the

subject as either "reasonably related" or "not reasonably

rel ated" depending on that decision. The majority's threshhold

test regrettably provides no standard or gui dance and so, does

nothing to substantively narrow the scope of representation.
Thus, | do not believe that the majority's tests reflect

the legislative intent to enact a narrow scope of

representation. M position on this issue is set forth in ful

in ny dissent in San Mateo, supra, PERB Decision No. 129, and I

will not repeat it here. Suffice it to say that the phrase
"matters relating to" should be interpreted within the context
of all of the Ianguage of section 3543.2. Read as a whol e,
that |anguage indicates an intent that only a limted nunber of
subj ects be subject to negotiations. Therefore, "matters
relating to" should be construed narrowy, applying only to
‘'subjects that are so closely related as to be essentially
extensions of specifically enunerated itens.

This case presents an issue that was not raised in
San _Mat eo; the relationship between the scope of
representation and Education Code provisions regulating various
enpl oynment conditions. The potential conflict between
coll ective bargaining agreenments and statutory provisions is
common in the public sector because public enpl oynent

conditions were often regulated by statute before the advent of

136



collective negotiations for public enployees. Statutorily
regul ated enpl oynent conditions pose certain problenms when
subject to the collective bargaining process. Negotiations
should be a bilateral process with both parties having the
flexibility to give and take on any issue on the bargaining
table. However, a regulating statute naturally runs counter to
such flexibility: if the statute sets a nandatory standard,
then no agreenent between the partiés can change that statute,
rendering negotiations meani ngless; if the statute sets certain
m ni nrum benefits which can be exceeded, then enpl oyees
negotiate upward froma statutorily-granted floor which

enpl oyers cannot attenpt to decrease. Negotiations thus becone

a one-way street to increased enployee benefits.

The Legislature did not clearly resolve the relationship
bet ween Educati on Code provisions covering enpl oynent
conditions and section 3543.2. Section 3540 provides in part:

Not hi ng contained herein shall be deened to
supersede other provisions of the Education
Code and the rules and regul ations of public
school enployers which establish and

regul ate tenure or a nerit or civil service
system or which provide for other nethods of
adm ni stering enpl oyer-enpl oyee rel ations,
so long as the rules and regulations or

ot her net hods of the public school enployer
do not conflict with lawful collective
agreenents.

Since several Education Code sections cover enploynent
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conditions that are specifically listed in section 3543.2,3
section 3540 obviously does not nean that any enpl oynent
condition covered in the Education Code is not negoti abl e;
given the clear legislative intent that specified subjects be
negoti abl e, such an interpretation would cause a conflict

bet ween these two sections of the EERA. Instead, the nore

r easonabl e explanatioh.is that the | anguage in section 3540
reflects an intent that subjects which are neither specifically
enunerated nor direct extensions of enunerated itens renain
regul ated by statute rather than by agreenent. In other words,
where the Legislature has already provided for an enpl oynent
condition through the |egislative process, absent a clear

| egislative direction, the EERA should not be read as a nandate
to now provide for such matters through the collective

negoti ation process. Perhaps the clearest exanple is tenure:
the parties involved in creating the EERA deliberately chose
not to submt the issue of tenure to be determ ned through
col l ective negotiations, and thus did not list tenure as an
enunerated term and condition of enploynent. | think the sane
is true for areas such as layoffs and discipline. Each of
these major subject areas is extensively regulated through the

Educati on Code and, despite its inportance to enpl oyees, was

3See, e.g., Education Code section 45127, which sets the
maxi mum wor ki ng hours for classified enployees.
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not enunerated in section 3543.2. This, tome, is a strong
indication that these subjects were intended to be determ ned
through the legislative process, as expressed in statute,

rather than through the bilateral negotiations process.

Based on ny position that section 3543.2 should be
construed narrowWy and that "matters relating to" enunerated
itens refers only to matters which are so closely related as to
be essentially extensions of enunerated itens, | dissent from
the mpjority's determnation that the follow ng proposals are
~negoti abl e:

Articles 2.1 - 2.2. Discrimnation is only tangentially
related to enunerated terns and conditions of enploynent.

Wil e discrimnation may have an inpact on enunerated itens, it
is not an extension of any of them | do not believe that

i npact on a specifically listed subject alone is a sufficient
relationship to bring a proposal wthin scope.

Article 5. The organizational rights proposed by CSEA do
not have any direct relationship to the itens listed in
section 3543.2. Furthernore, organizations are given rights
under EERA section 3543.1; | believe this indicates a
legislative intent that PERB interpret the statutory |anguage

to determ ne enpl oyee organi zations' rights under the statute.
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The majority here decides that released tinme is
negotiable. | disagree for two reasons. First, "hours" as
used in section 3543.2 refers to how nmany hours enpl oyees work
and when those hours occur. It does not enconpass what work is
performed during those hours. Released tine is not nonworKking
time; rather it is tine that has been freed from ot her work
assignnents to be utilized for sone other specific activity.
Thus, it is only tenuously related to hours of work. Second,
the statutory provision for released tinme under

section 3543.1(c) indicates to me that the Legislature intended

PERB to determ ne what is "reasonabl e" under the EERA

Article 10. Most of these proposals seek district
rei mbursenent for enpl oyee expenses. The mgjority finds such
proposals related to wages because they woul d rel ease enpl oyees
fromhaving to assunme certain costs. This is a prine exanple
of how far the "relating to" |anguage can be stretched.
"Wages" conmonly refers to rate of pay. To.relate expenses to
wages requires first that wages be related to the tota
econom ¢ benefit an enployee recei ves for working; one can then
per haps see a connection between expenses and this expansive
notion of wages. Needless to say, | do not agree with this use
of the term "matters relating to" and find the expense itens in
Article 10 to be nonnegotiable. [If the Legislature had
intended "matters relating to wages" to be construed this

broadly, it would have found it unnecessary to specifically
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enunerate such itens as "health and wel fare benefits" which are
'clearly part of an enployee's total econom c benefit.

Article 10.7 proposes a program for enployee achi evenent
awards. Again, relating this to wages involves first relating
wages to overall economc benefits. Unlike overtine
conpensation or incentive pay, achievenent awards do not
provi de a standardized rate of conpensation for a standardized
amount of work and are thus not direct extensions of the
concept of wages.

Article 17.4. This proposal, which seeks to limt the
District's hiring of student enployees is only tangentially
related to enunerated terns and conditions of enploynent.

Article 19. | do not find pronotions to be sufficiently
related to wages or evaluation procedures. As | stated in

San Mat eo, supra, PERB Decision No. 129,

[Al pronotional policy may be consi dered
logically related to wages in that a
pronotion generally leads to a salary
increase. But it is not an extension of
wages since it includes considerations, such
as proficiency, which go beyond questions of
what salary should be paid for what work,
and thus should not be negotiabl e under
section 3543. 2.

Furthernore, a need for evaluations in nmaking pronotional

deci sions does not, in ny opinion, create a close relationship

bet ween pronotions and the procedures for eval uating enpl oyees.
Finally, I find it difficult to believe that an item of

such concern to enployees would not have been specifically
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enunerated if the Legislature had intended it to be in scope.
In fact, a bill which would have anmended section 3543.2 to

i nclude such matters as pronotions, classifications and

recl assifications, |ayoff procedures, reenploynent,

di sciplinary action procedures, contracting for services, and
wor kl oad was defeated by the Legislature in 1977. (Senate Bil
288, 1977 Sess.) Wile this nmay not be conclusive evidence of
legislative intent at the time the EERA was enacted, it seens
significant to me that one year later the Legislature had an
opportunity to add inportant enployee relations issues and
refused to do so. The argunent that the |egislation may have
been defeated because the issues were assuned to be covered by
section 3543.2 is specious. Under the majority's
interpretation of that section, several of the enunerated terns
and conditions of enploynment are covered by "wages" or "hours;"
yet these were specifically |listed despite potenti al
redundancy. It seens clear to ne that the Legislature has
consistently listed major enploynent related itens that it
intended to make subject to negotiations. This is nade even
nore obvious by the 1977 anendnents to section 3543.2 which
added reassignnent and |layoffs for certain probationary
certificated enployees to the list of enunerated terns and

condi tions of enploynent.4 The defeat of SB 288 indicates

4Stats. 1977, ch. 961, sec. 2
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that the Legislature did not want those itens specifically
enunerated as within the scope of representation, and therefore
did not intend themto be within scope.

Article 20. These proposals concern classification. As
the Board has strenuously argued in defending the State
Enpl oyer - Enpl oyee Rel ati ons Act (Cov. Code sec. 3512 et seq.),
classification and salary setting are not intrinsically
related.5 while classification nmay have an inpact on several
enunerated itenms, it is not an extension of any of them and
thus is not negotiable. Furthernore, if the Legislature had
intended classification to be in scope, it would have
specifically listed it rather than depending on its being found
to be a matter relating to an enunerated item

Article 21. Layoff is not an extension of wages or hours,
despite the inpact it has on enpl oyees' working conditions.
Also, it is extensively regulated in the Education Code. (See
Ed. Code secs. 45308, 45114, 45298.) This, conbined with the
fact that it was not specifically enunerated despite its
i nportance to enpl oyees, indicates to me that the Legislature
intended the subject of layoffs to remain exclusively subject
to statutory regulation. It should be noted that the
Legi slature did amend section 3543.2 in 1977, adding "the

| ayoff of probationary certificated school district enployees,

°See PERB's Petition for a Hearing by the Suprene Court
in Pacific Legal Foundation v. Brown, S. F. No. 24168.
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pursuant to Section 44959.5 of the Education Code" to the scope
of representation. (Section 44959.5 applies only to school
districts with an average daily attendance of nore than
500,000.) It indicates that |ayoffs were not considered

negoti abl e under section 3543.2 as originally enacted by either
the parties proposing the anmendnment or the Legi sl ature;

ot herwi se, the l|egislation would have been unnecessary. |Its
significance is enphasized by the fact that other |egislation,
whi ch woul d have added the general subject of layoffs to the
specifically enunerated itens in section 3543.2, was defeated
in 1977. The Legislature was apparently willing to expand the
scope of representation to cover a particular situation in a
speci fic school district, but was unwilling to nmake |ayoffs

negoti able for all educational enployees.

Article 22. Disciplinary action is another subject that is
covered by the Education Code (see Educ. Code secs. 45113,
45116) and is not directly related to enunerated itens. |
believe that the Legislature intended this area to be left to
the districts' discretion subject to statutory regul ation.

Article 24.4. Assigning special trips to bus drivers may
have an inpact on wages and hours, but it is not an extension
of those concepts. Rather, it is part of the enployer's right

to make work assignnents.

144



Article 26.4. This proposal is simlar to Article 10 in
that it seeks reinbursenent for an enpl oyée expense. As noted
above, | do not consider expenses to be related to wages.

Article 27.1 - 27.2. Contracting out is not an extension
of any enunerated item Additionally, it is a major,
controversial issue which has been the subject of many cases in
both the private and public sectors. | cannot help but believe
that the Legislature would have indicated its intent to include
it in scope by specifically listing it. The failure to do so
is a significant indication that contracting out was not

i ntended to be negoti abl e.

| concur with Menber Moore's decision that the follow ng
proposed articles are out of scope:

Article 2.3. V%ile_affirnative action proposals may have
sonme inpact on enpl oyee wages, the subject is not an extension
of wages.

Articles 5.1.6 - 5.1.8. These proposals have only a
t enuous connection to any enunerated item

Article 5.1.11. | agree with Chairperson G uck that
provi di ng $250 conference expenses is unrelated to any
enunerated term and condition of enploynent. Furthernore,

released tine to attend the conference should not be in scope.
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As discussed nore fully above, the legislative provision for
released tine for certain organizational activities indicates
an intent that this issue not be subject to collective
negoti ati ons.

Article 5.2 - 5.5. These proposals are, at best, only
tangentially related to any enunerated itens.

Article 11. This proposal does not specifically relate to
an enunerated subject. Furthernore, the enploynent rights of
classified enployees in the event of a change in the
configuration of a district are covered in Education Code
section 45118.

Articles 17.1.1 - 17.3. An exclusive representative nmay
not negoti ate over the enploynent conditions of positions
outside the unit. The rights and transition to regular
statutes of restricted enpl oyees are covered in Education Code
section 45105.

Articles 20.2 - 20.3, 20.7. As discussed above, | find
that the general subject of classification is not within the
scope of representation.

Articles 21.1 - 21.2. | also find that the overall subject
of layoffs is not negoti abl e.

Article 22. Since | find that discipline in general is not
subj ect to negotiations under section 3543.2, | concur with
Menber Mbore's determ nation that those portions of Article 22

whi ch cause the enployer to waive its exclusive authority over
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di scipline and delegate review to an arbitrator are
nonnegot i abl e.

Article 22.2.4. | also concur in Menber More's finding
that this proposal is nonnegotiable, on the grounds that
discipline is not within the scope of representation.

Article 24.1. | agree that this proposal is overbroad and
t her ef ore nonnegoti abl e.

Article 26.1-26.2. | amin partial agreenment with Menber
Moore on these proposals. | do not believe that training is an
extension of an enunerated item its relationship to safety
conditions or evaluation procedures is tangential at best. The
enpl oyer need not negotiate over whether training prograns w ||
be offered, and thus need not negotiate over the decision to
offer a specific training program

Article 27.3. | concur in the finding that the work
assi gnnents of nonunit enpl oyees are not negoti abl e.

| agree with the majority that the follow ng proposals are
wWithin the scope of representation under section 3543. 2:

Articles 6.1 - 6.5. Wile |I do not agree that these
proposals relate to wages and hours, | would find themto be in
scope based on their close relationship to grievance procedures.

Article 17.5. This proposal is closely enough related to

wages and hours to be included in the scope of representation.
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Article 26.3. Wether in-service training takes place
during working hours is directly related to the nunber of hours

worked and thus is negotiable.

| agree with Menber Moore that this case is not nmoot. |
al so agree with her disavowal of the hearing officer's view
that if a proposal is arguably within scope, the district
commits an unfair practice by responding with a sumary
rejection even if PERB later determnes that the proposal is
nonnegoti able and with her conclusion that there is no duty to
negotiate a proposal that PERB finds to be out of scope. It is
absurd to find a party guilty of an unfair practice for doing
what it had a perfect right to do—+efusing to negotiate a
nonnegot i abl e subj ect.

However, | would note that both parties, pursuant to their
duty to negotiate in good faith, must cone to the negotiating
table with a sincere desire to reach agreement on natters
within scope. At the very least, this enconpasses a
willingness to seek clarification if one does not at first
perceive a relationship between a proposal and an enunerated
enpl oynent condition. Unless a proposal is patently unrel ated,
a party should be willing to discuss negotiability and to offer

the other party an opportunity for explanation or
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clarification. This does not nean that one questioning the
negotiability of a particular proposal nust respond with a
substantive counterproposal. But a rigid refusal to respond at
all is certainly inconsistent with making an earnest effort to

reach agreenent.

In conclusion, it is interesting to conpare the proposals
that ny coll eagues have found to be negotiable under section
3543.2 with what would have been negotiable if the Legislature
had nerely provided for negotiations with respect to wages,
hours, and other terns and conditions of enploynment. | submt
that there would be very few differences.

The fact that the EERA includes a specific listing of
negoti abl e subjects has becone alnost irrelevant; in the
present case, the majority rarely found a proposal
nonnegoti able on the grounds that it did not relate to an
enunerated item Clearly, the limting |anguage of section
3543.2 has had little, if any, inpact on this Board's
negotiability determ nations. Despite the Legislature's
efforts, the bottomline of the majority's decision is that a
broad range of issues may be subject to the bilateral process
of negotiations. Wiile this my be desirable in the private

sector, | believe that there are additional considerations in
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the public sector, such as the public's right to be involved in
i nportant policy determ nations, which should act to limt the
nunber of negotiable issues. Al so, there are differences
between the public and private sectors in their respective

m ssions and sources of funding: public agencies perform
governnental functions using tax revenues. | have discussed
these differences at greater length in previous decisions,

I ncludi ng San_Mat eo, supra, PERB Decision No. 129, and Pal os

Verdes Peninsula WUnified School D strict/Pleasant Vall ey School

Dstrict (7/16/79) PERB Decision No. 96. (nce again, however,

| express ny great concern over ny col |l eagues' seem ng
Insensitivity to the differences between the public and private
sectors and their wllingness to incorporate private sector

standards even in the face of conpletely different statutory

| anguage.

/@Raymond J. Gonzales, Member ~
(/ REMEDY
Based on the foregoing discussion, we conclude that the
Dstricts unlawfully refused to negotiate with CSEA in
viol ation of section 3543.5(c) as to those negotiating
proposal s which the najority opines are within the scope of

representation as set forth in the EERA
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Specifically, to the extent noted in this decision in the

di scussion of each Article and the portions thereof, the

Districts are required to negotiate as to the follow ng

subj ect s:

Article 11. No Di scrimnation

Article V. Organi zational Rights

Article VI. Job Representation

Article X Enpl oyee Expenses and Materials

Article XVII. Hring

Article XX Pronoti ons

Article XX Cl assification, Reclassification, Abolition of
Posi tions

Article XXI. Layof f and Reenpl oynent

Article XXI'I. Di sciplinary Action

Article XXIV. Wir ki ng Condi ti ons
Article XXVI. Trai ni ng
Article XXVII. Contracting and Bargai ning Unit Wrk

The District's refusal to negotiate violated
section 3543.5(b) of the Act by interfering wwth the exclusive
representative's right to negotiate an agreenent on behal f of
the unit nmenbers. As a renedy for these violations, the
Districts are Odered to cease and desist from these unfair
practices and to return to the negotiating table and fully

participate in the process in good faith.
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The Districts shall also be required to sign and post the
Notice to Enployees as is attached as an appendix to this
Deci sion and Order.

In conformty with the majority view, the unfair practice
all egations levied against the Districts with regard to
Article XI, R ghts of Bargaining Unit upon Change in School
Districts, are hereby D SM SSED

ORDER

Pursuant to section 3541.5(c) and based upon the foregoing
findings of fact, conclusions of law, and the entire record in
this case, the Public Enpl oynent Relations Board hereby ORDERS
that the Heal dsburg Union H gh School District and the
Heal dsburg Union School District shall:

A.  CEASE AND DESI ST fromfailing or refusing to neet and
negotiate in good faith wth the California School Enpl oyees
Associ ation, the exclusive representative of the classified
enployées, with regard to: discrimnation, organizational
rights, job representatives, enployee expenses and material s,
hiring, pronotions, classification, reclassification, abolition
of positions, layoff and reenpl oynent, disciplinary action,
wor ki ng conditions, training and contracting and bargaini ng
unit work to the extent this decision has determned themto be

within the scope of representation;

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE ACT:
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(1) Meet and negotiate upon request with CSEA with respect
to those subjects enumerated above to the extent that we have
determned themto be within the scope of representation and as
to any other negotiating proposals which CSEA may choose to
submt which are within the scope of representation

(2) Imrediately upon receipt of this decision post copies
of the attached notice marked "Appendi x" in conspicuous places
where notices to enployees are customarily placed for a period
of thirty (30) working days;

(3) Take reasonable steps to insure that said notices are
not altered, defaced or covered by any other material; and

(4 Notify the San Francisco regional director of the
Public Enployment Relations Board in witing within twenty (20)
cal endar days fromthe receipt of this decision, of what steps
the Districts have taken to conply herew th.

This order shall become effective inmediately upon service

of a true copy thereof on the Districts.

Per Curiam
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Appendi x:  Notice
NOTI CE TO EMPLOYEES

PCSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

An Agency of the State of California

After a hearing in unfair practice case No. SF-CE-68 in
which all parties had the right to participate, it has been
found that the Heal dsburg Union H gh School District and the
Heal dsburg Uni on School District violated the Educational
Enpl oynent Rel ations Act by failing and refusing to neet and
negotiate wth the California School Enployees Association wth
respect to negotiating proposals which are within the scope of
representation. As a result of this conduct, we have been
ordered to post this notice and we w |l abide by the follow ng:

VWE WLL NOT fail or refuse to negotiate in good faith with

the California School Enpl oyees Associ ation.

By: _
Superi nt endent
Heal dsburg Uni on H gh School District
Dat ed:
By: :
Superi nt endent
Heal dsburg Uni on School District
Dat ed:
This is an official notice. It nust remain posted for

thirty (30) working days and nust not be defaced, altered or

covered by any material.
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