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DEQSION

The Jefferson Unified School District (hereafter District)
has filed exceptions to a broposed deci sion issued by a Public
Enpl oynent Rel ati ons Board (hereafter PERB) hearing officer
adjudi cating the negotiability of certain proposals submtted
by the exclusive representative, the Jefferson C assroom
Teachers Association (hereafter JCTA) on behalf of a unit of
certificated enployees in the District. The enployer objects
to a ruling that nunerous subjects discussed herein are
within the scope of representation. The JCTA did not file
exceptions in accordance with PERB rule 32300, but nerely filed

a response to the District's exceptions which incorporated its



post-hearing brief. We, therefore, considered only those
portiohs of the proposed decision specifically excepted to.
FACTS

The facts here are not in dispute. The Association was
certified as the exclusive representative on June 21, 1976, as
a result of a consent election. The parties began negotiating
on contract proposals in August of 1976. During the initia
sessions, the District made clear that it considered a
substanti al nunber of the Association's proposals to be outside
the scope of bargaining. Although the District asked the JCTA
to explain its reasons for considering the proposals which were
negoti able, the District nade no effort to articulate its
rationale for claimng that they were outside scope. The
count er proposal s submtted by_the District in Septenber did not
address any of the subjects which it considered beyond scope.
Instead, the District's representative suggested that the
Associ ation could consult with the superintendent over the
purported non-negotiable itens.

I n Novenber of 1976, the parties filed unfair practices,
each alleging that the other was violating EERA sections

3543.5(c) and 3543.6(c), respectively!. The District alleged

1Gover nnent Code section 3543.5 states:

It shall be unlawful for a public school
enpl oyer to:
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that the Association violated its duty to bargain in good faith
by proposing to negotiate on subjects outside the scope of
representation. The hearing officer dismssed this charge, to
which the District excepted.

The Association clained in its initial charge and through
subsequent anendnents that the District failed to negotiate in
good faith by refusing to bargain over various proposals which
it clained to be outside scope. The JCTA charge al so
conpl ained of certain unilateral actions taken by the District
prior to and during negotiations. The hearing officer
di sm ssed one of the charges alleging unilateral action, and
sustained the other. Neither the District nor the Association
filed exceptions to that determi nation. The surviving issues,
then, are the negotiability of certain specific subjects set
forth hereafter and whether the JCTA violated Section 3543.6(c)
by seeking to negotiate proposals beyond the scope of

representation.

DI SCUSSI ON

The scope of negotiations is found in section 3543.2 of the

Act :
(c) Refuse or fail to neet and negotiate in
good faith with a public school enployer of
any of the enployees of which it is the
excl usi ve representative.
Hereafter all statutory references wll be to the Governnent

Code unl ess ot herw se not ed.



The scope of representation shall be limted
to mtters relating to wages, hours of
enpl oyment, and other terns and conditions
of enployment. "Terns and conditions of
enpl oyment” mean health and wel fare benefits
as defined by Section 53200, |eave, transfer
and reassignment policies, safety conditions
of enployment, class size, procedures to be
used for the evaluation of enployees,
organi zational security pursuant to
Section 3546, procedures for processing
rievances pursuant to Sections 3548.5,
548.6, 3548.7, and 3548.8, and the |ayoff
of probationary certificated school district
enpl oyees, pursuant to Section 44959.5 of
the Education Code. |In addition, the
exclusive representative of certified
personnel has the right to consult on the
definition of educational objectives, the
determ nation of the content of courses and
curriculum and the selection of textbhooks
to the extent such matters are within the
discretion of the public school enployer
under the law. All matters not specificaIIY
enunerated are reserved to the public schoo
enpl oyer and may not be a subject of neeting
and negotiating, provided that nothing
herein na% be construed to limt the right
of the public school enployer to consult
w th any enployees or enployee organization
on any natter outside the scope o
representation.

The District's objections are both general and specific in
nature. Its broad-based argunments nmay be sumnmarized as follqmsn
(a) By finding all matters relating to enumerated itens
negoti abl e, everything the enployer does, or nmay do, would
| inevitably be within scope. The appropriate test should be one
of degree: only matters having a significant inpact on the
enpl oyees' job interests should be included

(1) Any matter covered by existing state law is thereby

preenpted and should be excluded from scope. The enployer



shoul d not be forced to negotiate on rights already guaranteed
or on rights it has no power to grant.

(c) The hearing officer's requirement that the District
must "refine" proposals made by the Association to determ ne
their meaning and relationship, if any, to enumerated subjects
I mproperly opens up an unlimted new category of negotiable
subj ect s.

(d) The Association has failed to provide evidenée of the
relationship of its proposals to enunmerated subjects and,
therefore, has failed to sustain its burden of proof.

The Appropriate Test of Negotiability

There is nerit to the District's argument that virtually
all matters subject to enployer action may, in sonme way and to
sone degree, relate to an enunerated subject. W t hout citing
exanmpl es or hypotheticals, this point may be conceded.

In San Mateo City School District (5/20/80) PERB Decision

No. 129, the Board faced a simlar question concerning the
meaning of the term"nmatters relating to . . . ." There, the
question arose as an aspect of -the general task of determ ning
negotiability. It was the Board's conclusion that, in deciding
whet her a subject is one on which the enployer is required to
negotiate, the threshold question is whether the disputed

subject logically and reasonably relates to hours, wages, or an

enunmerated term and condition of enployment, San Mateo, supra,

p. 13.




The Board's test in San _Mateo did not stop, however, wth
establishing the threshold question, for it was recognized that
the determ nation of |ogical and reasonable relationship is not
always facially evident. To cope with proposals that are
arguably included or excluded, there is a further yardstick
agai nst which disputed issues could be neasured:

a) Wiether the subject is of such concern
to both managenent and enpl oyees t hat
conflict is likely to occur and whether the
medi atory influence of collective bargaining
is the appropriate neans of resolving the
conflict and b) whether the enployer's
obligation to negotiate would significantly
abridge his freedomto exercise those
manageri al prerogatives essential to

achi evenent of the District's m ssion.

Supra, p. 14.
That test is applicable here.

THE DI STRI CT' S ARGUVENTS

The Test of Rel ationship

The weakness of the District's proposed test of significant
inpact lies largely in its requirenent that soneone other than
the enpl oyees would be required to determne what is
significant to them Certainly, the Legislature did not
undertake to make such judgnents. The statute unquestionably
excludes certain matters which significantly inpact on enpl oyee
job interests; it does so sinply because, irrespective of the
fact, the Legislature decided to |eave these matters to
manageri al discretion. On the other hand, those matters on

which the Legislature required negotiation are stated



unequi vocal ly. Further, the statute contenplates a fixed and
permanent|y defined arena in which negotiations are to take
place. Stable enmployer-enployee relations cannot exist if they
are founded on shifting sands of ever-changing scope. Yet,
such would be the case if the District's test were to be
adopted, for today's de mnimus may well be tonorrow s
far-reaching consequence.

The Effect of Existing Statutory Provisions

The District's absolute position that any matter covered by
existing statute is excluded from scope is not persuasive.
Matters excluded from negotiations are specified in the latter
portion of section 3543.2, supra. No reference to existing
statutory provisions is made. Thus, if an enumerated itemis
to be excluded, sone other statutory prohibition must be
| ocated. Section 3540 states, inter alia:

Not hi ng contained herein shall be deemed to
supersede other provisions of the Education
Code and the rules and regulations of public
school enployers which establish and _
regulate tenure or a merit or civil service
system or which provide for other methods of
adn1n|ster|n% enpl oyer-enpl oyee rel ations,
so long as the rules and regulations or
other nmethods of the public school enployer
do not conflict with lawful collective
agreenents.

It thus precludes supersession of Education Code provisions
whi ch:

(1) establish and regulate tenure,

(2) establish a merit or civil service system or



(3) establish other nethods of adm nistering enployer-
enpl oyee rel ations.

Construing this conpl ex provision nost favorably to the
District's postion,2 supersession wuld occur where an
Educati on Code provision is annulled or replaced by a
col l ective agreenment. But, does supersession occur where the
negoti ated provision is permtted by the Educati on Code, even
t hough that provision's terns may vary from those of the Code?
Wiere the Code sets forth wage, hour or working conditions
matters, but neither explicitly, nor by inference, precludes a
negoti ated variance, would section 3540 be violated? W hold
that it would not be. The distinction lies between a statutory
provi sion which mandates a specific and an unalterable policy
and one which authorizes certain policy but falls short of
bei ng absolutely obligatory. As we read section 3540, those
proposal s which otherwi se nmeet our test of negotiability are
within scope, unless a conflicting Educati on Code provision

precl udes variance fromits terns.

The District's further argunent that the mere existence of
any statutory provision precludes incorporating that provision
in the agreenent is without foundation. First, the only

statutory restriction is on provisions found in the Education

2por exanple, it is possible to construe the prohibition
in section 3540 as pertaining only to "systenms" (such as civi
service) rather than to specific, individual personnel policies..



Code. Second, incorporating a statutory mandate in the

agreenment, assumng the subject matter is or relates to a
subject specified in section 3543.2, certainly

does not constitute supersession of that statute whether it is
t he Education Code or any other statute. On the other hand,
there is a clearly recognizable value to the "inprovenent of
per sonnel managenent and enpl oyer-enployee relations"3 in
permtting inclusion of such matters within the negoti ated
contract. Enployees are entitled to know the rul es,

regul ations, and policies which govern their enploynment rights
and obligations. Enployer-enployee relations are inherently

i mproved when the respective parties are well informed as to
their nutual rights and obligations. There can be little doubt
that enployees will be nore easily and fully infornmed when
pertinent matters are to be found in a single docunment such as
a collective agreenent rather than in a plethora of statutory
provi sions which are not readily accessible to them

Certainly, the inclusion of such provisions in the agreenent
cannot be seen as an interference wth managenent's necessary

freedomto direct the enterprise. The enployer's obligation to

3 Section 3540 provides in part:

It is the purpose of this chapter to pronote
the inprovenent of personnel managenent and
enpl oyer - enpl oyee relations within the
public school systens in the State of
California..



adhere to statutory requirements is not magnified by their
inclusion in a negotiated agreenent.

W find no provision in the Educational Enploynent
Rel ati ons Act (hereafter EERA) which limts the negotiability
of matters covered by statutes other than the Educati on Code.
Assum ng that the subject matter in question neets our test of
negotiability, PERB is w thout power to exclude it from scope.
Qur duty is the enforcenent and admi nistration of the statutes
given us, in this case, the EERA. W are wi thout authority or
right to enforce or admnister any other law. \Watever
statutory conflicts nay arise because a particular matter is
determned by this Board to be in scope nust be resolved in a
different forum

W find, therefore, that proposals to include in the
agreenment matters covered by the Eduéation Code or other
statutes are proper and |awful, provided the subject matter is
or is related to an enunerated item and further provided that
the proposal does not supersede a mandatory Educati on Code
provi si on.

The Enployer's Duty to Interpret the Proposal

As the Board interprets the hearing officer's adnonition,
he would hold the enployer responsible for evaluating any
proposal to determne the extent of his duty to negotiate. W
find nothing wong in this positioh.

W do not read into the hearing officer's words a
requi rement that the enployer search out negotiable wor ds and

10



phrases or struggle against the odds of deciphering the neaning
of obscure and dubi ous demands or that he negotiate on matters
he sincerely believes to be excluded. Taken in its reasonable
context, the hearing officer's instruction requires the

enpl oyer receiving a proposal to make a good-faith effort to
seek clarification of questionable terns and proposals, to
voice its reasons for believing that a proposal is outside
scope, and to enter into negotiations on those aspects of
proposals which it finally views as covered by section 3543. 2.
VWhat the hearing officer seeks to proscribe is the perfunctory
refusal to consider matters which are not patently negotiable
wi t hout affording the opportunity for clarification or

expl anation. The obligation to negotiate inéludes t he
obligation to express one's opposition in sufficient detail to
permt the negotiating process to proceed on the basis of

mut ual understanding.* O course, this does not nean that

the enployer nmust finally agree that any particular proposal is
within scope. Nor, does it excuse the organization from making
a concomtant good-faith effort to clarify its proposals and
establish that they are within scope. To the extent of the

foregoing, we find the hearing officer's point well taken.

4Because the District refused to discuss those matters
which it declared to be outside the scope of representation,
t hose -Associ ati on proposals were not clarified; consequently,
it has not been possible to be nore specific in determ ning the
precise limts of their negotiability.

11



The Association's Burden of Proof

The District msconceives the nature of the Association's
obligation and confuses questions of facts and questions of
| aw. Whether the subject of the proposal is within the purview
of section 3543.2 is a matter for this Board to determ ne as a
matter of law. The Association's obligation is to present
factual evidence. That evidence is the proposal itself. Wile
the Association is entitled to argue the | aw—-and did in this
case—t he "burden" of deciding the issue rests solely on PERB' s
shoul ders.

Wth all of the foregoing in mnd, it is now appropriate to
turn to the specific proposals and findings and the exceptions
t aken thereto:

ARTICLE 11l — PROFESSI ONAL DUES OR FEES AND PAYROLL DEDUCTI ONS
5. Upon appropriate witten authorization
fromthe Certificated Enpl oyee, the
District shall deduct fromthe salary of
any Certificated Enployee and neke
appropriate remttance for annuities,
credit union, savings bonds, charitable
donations, or any other plans or

prograns jointly approved by the
Associ ation and the District.

The District appears to object to the phrase "or any other
pl ans or progranms jointly approved by the Association and the
District." 1t also contends that the other proposed deductions
woul d supersede provisions of the Education Code. Two prinary
argunents are advanced in support of the District's claimthat

the proposal is outside of the scope of negotiation. First, it

12



contends that payroll deductions need only be negotiated as
they relate to organi zational security. Second, the District
inmplies that the proposal is otherw se unlawful according to

Abood v. Board of Education (1977) 431 U S. 209 [95 LRRM 2411].

Since Abood requires unions to finance expenditures for any
i deol ogi cal causes by nmeans other than dues deductions, the
proposal fails, according to the District, because it would
all ow financing of noncollective bargaining projects from union
dues.

At the outset, we find that "payroll deductions" may bear a
strong relationship to wages. This latter term specified in
section 3543.2 as negotiable, mnmust be construed to include
other forms of econom c benefit arising out of the enpl oynent
relationship. There is an inseparable nexus between an
enpl oyee's current conpensation and his future economc welfare
and security.5 Were deductions fromwages are applied to
annui ties, savings bonds, or other prograns designed to enhance
the enpl oyee's current or future econonm c status, they becone
an integral part of the conpensation structure and are no |ess
a matter of enployee-enployer concern than is the basic wage
rate. That certain payroll deductions, at |least, are a nmatter

of enployer concern which do not interfere with |awful

We borrow liberally fromlnland Steel Co. (1948) 77 NLRB
1 [21 LRRM 1310] enforced (7th Cir., 1948) 170 F.2d 247 [22
LRRM 2506], cert, denied (1949) 336 U S. 960 [24 LRRM 2019].

13



managenent prerogatives is evident fromthe obligation inposed
by the very statute the District contends exenpts it fromthe
bargaining requirement. As to that claimof exenption, we have
al ready responded in our general comments.

W find the District's reliance on Abood, supra to be

m spl aced. There, the court prohibited the use of union dues

for purposes unrelated to the organization's collective

bargai ning and representational obligations on behalf of

gover nnent enpl oyees unless specifically authorized by the
menber shi p. Here, of course, the proposal calls for deductions
directly fromthe enpl oyee's wages. No union dues are involved
and "appropriate witten authorization” of the individua

enpl oyee is required, thus circunventing the evil which Abood

prohi bi ts—+nvol untary enployee contributions to noncollective

bar gai ni ng causes.

Nevert hel ess, this holding should not be construed as
finding that any or all payroll deductions nmust be negoti at ed.
The relationship of the deduction to an enunerated subject in
section 3543.2 nust be denonstrated. W find that
rel ati onship, as indicated above, with respect to deductions
for annuities, savings bonds, and credit union accounts. W do
not see the sane relationship in deductions for charitable
causes and, therefore, find this portion of the proposal to be
outside of the mandatory scope of bargaining. Since the

remai ning portion of the proposal deals with "other plans and

14



prograns jointly approved by the Association and the District,"
(enphasis added), we find this aspect also within scope. The
enpl oyer obviously need not agree to negotiate on such plans or
prograns which fall outside the relationship test we have
established.6 At a mininum the District cannot refuse to
negoti ate deductions for plans or programs wi thout affording to
the Association the opportunity to denonstrate that such a

rel ati onship does or will exist.

ARTI CLE | V — NONDI SCRI M NATI ON

This proposed article reads:

There shall be no discrimnation by the
District against any Certificated Enployee
on account of menbership in or activity on
behal f of the Association, particularly as
this may relate to enpl oynent, retention or
dism ssal. There shall be no discrimnation
by the Association or the District against
any Certificated Enpl oyee, or Certificated
Enpl oyee applicant because of sex, sexual
orientation, physical disability, race,
color, creed, national origin, marital
status, or political affiliation.

This proposal logically and reasonably touches on virtually
all aspects of the enploynent relationship. The prohibition of

di scrimnation assures that wages will be paid on an equal

6For exanpl es of plans and programs on which the enpl oyer
is not obligated to bargain, see Carpenters' Local 2265 (1962)
136 NLRB 769 [49 LRRM 1842], enforced (6th Cir., 1963) 317 F. 2d
269 [53 LRRM 2311]. Sheet Metal Workers Local 38 (1977) 231
NLRB 699 [96 LRRM 1190]. These cases pertain to enpl oyer
contributions, but the principle is equally applicable here.

15



race, union activism etc.; that transfers and reassignnents
w I | be acconplished in an even-handed fashion; that
evaluations will not reflect non-job-related biases.

A work place free fromdiscrimnation is of fundanenta
interest to enployees as it may surely be assuned to be to
enpl oyers alike. I ndeed, statutory obligations inposed on
enpl oyers in this regard enphasi ze the point. (See Educati on
Code sections 44100-44105, 44830; 42 U S.C. 2000e et seq., 42
U.S. C 1981, 1983). The negotiating process is well suited to
the airing and resolution of the parties' concerns on this
subject. A collective agreenent may well provide through its
adm ni stration processes .a conveni ent and inexpensive neans of

resolving future related disputes.

Requi ring negotiations on a proposal such as this is not
seen as abridging the District's "freedomto exercise those
manageri al prerogatives essential to the achi evenent of the

District's mssion," San_Mateo, supra p. 14. This proposal

requires the enployer to do nothing it is not already obligated
to do under applicable law. The District's argunent that the
proposal supersedes the Education Code is rejected. The
proposal does not conflict with that Code. We, therefore, find

the proposal within the scope of representation.

"See Jubilee Mg. (1973) 202 NLRB 272 [82 LRRM 1482]
affirmed (DC Gir., 1974) 504 F.2d 271 [87 LRRM 3168].

16



The Associ ation proposed the following article:

ARTI CLE VI —PUBLI C CHARGES

1.

In accepting the obligation to protect
academ c freedom and to defend its
Certificated Enployees from unjust
accusations, the District shall within
three (3) cal endar days report any
public charge or conplaint to the
Certificated Enpl oyee(s) involved.

Shoul d the involved enpl oyee(s) believe
that the allegations in the conplaint
are sufficiently serious to warrant a
neeting, the enployer(s) shall schedul e
such with the conplainant. An

Associ ation representative may be
present at such neeting.

If the matter is not resolved at the
neeting to the satisfaction of the
conpl ai nant, the conpl ai nant shall set
forth the conplaint in witing within
five (5 calendar days, and submt such
to the Certificated Enpl oyee(s) involved
and the principal or inmrediate :
supervisor. The Certificated

Enpl oyee(s) involved shall be given
conpensated release tine for the purpose
of initialing and dating the witten
conplaint and preparing a witten
response. The response shall be
attached to the witten conplaint. |If
no witten conplaint is received within
five (5 calendar days of the neeting
above, the matter shall be dropped.

The written conplaint and attached
response shall be placed in a separate
conplaint file, and not in the
Certificated Enployee's personnel file.
If the Certificated Enpl oyee chall enges
the allegations contained in the
conplaint, a grievance may be initiated
in accordance with Article XXVII1 of
this Agreenent. A finding that such
all egations are untrue shall result in
the inmmedi ate destruction of all paper

17



work pertaining to the conplaint. The
failure by a Certificated Enployee to
file a grievance shall not be construed
as an admission that the allegations
contained in the conplaint are true.

5. The District shall not take any adverse
action against a Certificated Enpl oyee
on the basis of allegations in a citizen
or parent conplaint or finding of fact,
unl ess such constitutes cause in
accordance with this agreenent or
applicable laws of the State of
California.

The District excepts to the hearing officer's finding that
this proposal was within the scope of negotiations for two
reasons: 1) there was no evidence showing the relationship
bet ween this proposal and an enunerated subject, and 2) the
Educati on Code already covers the subject of how public charges
are to be handled and is, therefore, superseded in violation of
section 3540.

This proposal prescribes a nethod available to enpl oyees
for answering public conplaints made to their enployer about
their job performance and for dealing with the renoval from
enpl oyees' personnel files of unjustified and derogatory
material. Section 3543.3 specifically authorizes negotiations
on "procedures to be used for the eval uation of
enpl oyees. . .. " The procedure proposed here can readily be
seen as bearing on an enunerated item Since it may be safely
assuned that teacher evaluation procedures include a review of
complaints including file material pertinent to performance,

the general subject matter of the proposal seens well within

18



the range of negotiable aspects of such eval uation procedures.
In short, the proposal's relationship to evaluation procedures,
a specifically enunerated term and condition of enploynent,
brings it within the scope of mandatory negoti ati ons.

However, we find certain aspects of the proposal fal
out si de tHe contenpl ati on of Section 3543. 2.

Paragraphs 2 and 3 purport to inpose duties on third

parties who are strangers to the enploynent relationship. To
establish neetings with conplai nants and requife them to set
forth a conplaint in witing is beyond the |egal power of the
enpl oyer to effectuate. However, this proposal is an
illustrative exanple of one which triggers a duty of the

enpl oyer to express its specific objections to the proposal and
explain the reasons therefor. Far from fashioning acceptable
proposals for the Association, this formof objection would
al l ow the enpl oyee organization to refine its own proposals and

bring themw thin the |egal scope of bargaining.

The District's exceptions based on the alleged supersession
of the Education Code are dism ssed in accordance wth our
previ ous discussion. W find no conflict between the Education
Code sections cited by the District and the terns of this
proposal. By refusing to discuss any aspect of this proposal,

the District has violated section 3543.5(c).
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ARTI CLE VI | —-EMPLOYMENT CLASSI FI CATI ONS AND ASSI GNIVENT
This proposed article reads:

1. The District and the Association
recogni zed that in providing continuity
of instruction the welfare of students
and Certificated Enployees nust be the
forenost factor of consideration in the
assignnent and classification of
Certificated Enpl oyees. Moreover, there
shall be no unnecessary interruptions in
the continuity of instruction.

2. For purposes of this Agreenent,
Certificated Enpl oyees shall be
classified as Regular Full-time, Regular
Part-Time, Tenporary, or Hone Teacher.

A, Regular Full-Tine Certificated
Enpl oyee - A Certificated Enployee
who is regularly enployed to render
services on a predeterm ned basis
~for thirty-five (35 hours per
week. A Regular Certificated
Enpl oyee shall accumul ate and
receive all fringe benefits as
provided in this Agreenent.

B Regular Part-Tine Certificated

Enpl oyee - A Certificated Enployee
who is regularly enployed to render
services on a predeterm ned basis
that is nore than seventeen and
one-half (17.5) hours per week, but
less than thirty-five (35 hours. A
Regul ar Part-Time Certificated

Enpl oyee shall receive salary
prorated in ratio to nunber of hours
wor ked as conpared to a Regul ar
Ful | - Ti me Enpl oyee and shal

accunul ate and receive all fringe
benefits as provided in the

Agr eenent .

C. Oher Part-Tine Certificated
Enpl oyee - A Certificated Enpl oyee
rendering |ess than seventeen and
one-half (17.5) hours of service on
a predeterm ned basis per week,

20



shall receive salary and fringe
benefits prorated in ratio to the
nunber of hours worked as conpared
‘to a Regular Full-Time Certificated
Enpl oyee.

Tenporary Certificated Enployee - A
Certificated Enployee who IS

regul arly enployed to render
services on a predeterm ned basis
for one (1) school termplus one (1)
day in the position of a Regul ar
Certificated Enployee absent from
service. A Tenporary Certificated
Enpl oyee shall accumul ate and
receive all fringe benefits as
provided in this Agreenment, which in
the instance of reclassification
shall be retroactive to the first
day of continuous assignnent.

1. Sections 13336 through 13337.3
of the Education Code are
i ncorporated herein and
suppl enented as foll ows:

2. In filing positions for the
ensui ng school year, the
District shall not consider
applicants for enploynent unless
there are no Certificated
Enpl oyees who served as
tenporary Certificated Enployees
t he precedi ng school year who
are credentialed and willing to
fill such positions.

3. In choosi ng anong properly
credential ed tenporary
Certificated Enpl oyees who have
applied to fill a position for
t he ensuing school year, the
District shall use the follow ng
criteria:

4. Length of service the preceding

school year - e.g., a
Certificated Enpl oyee who served
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the full school year shall be
given preference over a
Certificated Enployee who served
one school senester.

5. If two (2) Certificated
Enpl oyees have served the same .
length of time the preceding
school year, the Certificated
Enpl oyee with the |onger service
to the District, including
substitute service, shall be
sel ect ed.

6. "In a position", as that phrase
appears in Sections 13336
t hrough 13337.3 of the Education
Code, neans "any position which
the tenporary Certificated
Enpl oyee filled the preceding
school year.

E. Hone Teacher - A Certificated
Enpl oyee who is regularly enpl oyed
to render services on an
availability or predeterm ned basis
in the home of pupils. Certificated
Enpl oyees so cl assified shal
accunmul ate and receive all fringe
benefits prorated in ratio to the
nunber of hours worked as conpared
to a Regular Full-Tinme Certificated
Enpl oyee. Tine spent in rendering
services to the D strict shal
i nclude, for conputational purposes,
conferencing with parents, classroom
teachers, travel, and relief periods.

F. Certificated Enpl oyees shall not be
assigned to positions requiring
qual i fications, training, and
experience other than is currently
held by a Certificated Enployee.
By establishing a classification system which determ nes
whi ch enpl oyees will receive specified fringe benefits and

establishes rates of pay, this Article clearly relates to wages
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and health and welfare benefits.8 The subject of the
proposal nust be negoti at ed.

In its exceptions, the District points to several Education
Code sections which allegedly supersede this proposed
classification scheme. W have considered all of the Education
Code sections cited by the District and find that the proposals
do not conflict with the Educati on Code sections.

Sonme of the proposals seek to create benefits greater than

the statute provides. For exanple, section 2.B. of Article

VI1, classifies a part-tine enployee as one who works nore than
17.5 hours/week but less than 35 hours. Education Code section
13503.1 (now section 45025) provides that a teacher who works
less than a mninmumday may contract with the district to be
classified as a part.-tinme teacher. "Mninumday," as defined
in the statute, anDuntS to approximately 19.2 hours per week in
el ementary schools and 20 hours per week in high schools. This
proposal seeks to acconplish two things. It |owers the nunber
of hours per week which render teachers eligible to be
classified as part-tine enpl oyees, and it addresses a class of
enpl oyees not covered by the statute—those who work nore than
a "mni numday” or week, but less than full tinme. There is no

conflict between this proposal and the statute, as the statute

8Al t hough "fringe benefits" as used in this proposal is
not defined, we presune, because of its traditional neaning in
the private sector, that it includes health and welfare
benefits as defined in Education Code section 53200.
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does not require the district to performany act different from
what is contenplated in the proposal. Therefore, the District
is not relieved of.its obligation to negotiate section 2.B

By the sane token, the District's supersession argunent
agai nst the negotiability of section 2.D. is wthout nerit.
Educati on Code sections 44918, 44919 and 44921 all prescribe
certain rights of tenporary enpl oyees. For exanple, Education
Code section 44918 provides one year: of credit as a
probati onary enployee to a tenporary enployee who has served
for at least 75 percent of the days in which schools are open
and who is hired as a probationary for the follow ng year.
Educati on Code section 44919 requires the District to classify
as tenporary those enployees hired to teach tenporary classes
not to be held after the first three school nonths. Section
44921 allows the District to hire, and classify as tenporary,
enpl oyees assigned to teach for the first senester only due to
reduction in enrollnﬁnt. W find nothing in section 2.D. that
conflicts wth any of these provisions. Rather, the proposal's
definition supplenents the statutory rights of tenporary

enpl oyees.

Section 2.D. (1) poses a different problem Substitute

enpl oyees were specifically excluded fromthe unit agreed to by

the parties.® The District, therefore, is not obligated to

9'I'he PERB certification of election describes the unlt
for which the Association was certified as foll ows:
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bargain with the JCTA over proposals which affect the interests
of enpl oyees outside the unit represented by JCTA. But, it

nmust negotiate to the extent that the proposed section 2.D(1)
concerns tenporary and other unit enpl oyees.

Sections 2.D.(2) through (6) outline a procedure for

filling positions for the ensuing school year and essentially
give re-enploynment rights to enpl oyees who were tenporaries
with the District during the previous year. Because the
guestion of re-enploynment necessarily involves future
entitlement to wages and benefits and affects hours worked by
bargai ning unit teachers who.are re-enployed, these sections

are within scope.

Al'l certified enployees excluding substitute
t eachers, nmanagerial enpl oyees, supervisory
enpl oyees, confidential enployees as
described in the Act. The follow ng
positions are specifically excluded:

di strict superintendent, assistant

superi ntendent adm nistrative services,

assi stant superintendent educati onal
services, director of certified personnel
and adm ni strative services, director of
food services, director of ESAA project,
coordi nator of special prograns, special
services, principal, assistant principal,
speci al services, principal, assistant
principal, director of naintenance
operations and transportation, school
psychol ogi sts, director of research and
eval uation, head nusic teacher, head soci al
studi es teacher-ESAA, head reading and nmath
t eacher - ESAA, head gui dance speci al i st-ESAA,
head bilingual teacher.
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2. E., concerning home teachers, directly relates

hours and benefits of those enployees in that it defi

to the

nes what

activities will be deemed working hours for the purpose of

conpensation and it prescribes the nethod of benefit

Thi s proposal

does not conflict with any portion of t

Educati on Code and, therefore, nust be negoti ated.

accrual .

he

2.F. presumably seeks to assure that teachers will not be

assigned to work which requires training qualifications or

experience other than that required of a certificated

enpl oyee. As such, it proposes an aspect of a

transfer/reassignnent policy and is within scope.

ARTI CLE VI | | -€COMPENSATI ON

The di sputed sections of this proposed article read:

2.

15.

17.

D. Substitute and Tenporary
Certificated Enpl oyees who are
reassi gned as Regular Certificated
Enpl oyees will be given one (1)
year credit for previous experience
on the salary schedule for each
nine (9) nonths service in the
School System providing that such
Certificated Enpl oyees nust have
wor ked at |east 75% of the school
days in any previous year
considered for credit.

Payday - The regul ar payday for

Certificated Enpl oyees shall be the

| ast working day of every nonth.
Moreover, warrants shall be avail able
at the site where a Certificated

Enpl oyee is perform ng services on the
| ast working day of the nonth.

Notification - Certificated Enpl oyees

shal |l be notified by Cctober 15 of each
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year, their position on the salary
schedul e and their annual salary.

The District argues that section 2.D. above is related not
to any enunerated item but to pernmanent enploynent, a
managenment prerogative. Such an assertion reveals a basic
m sunder st andi ng of the proposal which does not dictate to the
District whomit can or cannot hire. This proposal nerely sets
forth a crediting systemrelated to pay and benefits very
simlar to that contained in Education Code section 44920,
whi ch specifies credit for previous experience in the event
substitutes and tenporary enployees are hired as regul ar
full-time teachers. This proposal, which calls for increased
benefits and wages based on previous experience, is clearly
wi thin scope.

Because the scheduling of payday is addressed in Education

Code section 45048, the District argues that paragraph_15 of

Article VII1 is non-negotiable. That statute, along with

section 45038, gives the District discretion to establish pay

periods on a nonthly, bi-weekly, or weekly basis and
establishes time periods within which warrants nust be

di stributed. Nothing in the proposal contravenes the

requi rements of the statute. On the contrary, the statutory
di scretion as to frequency of pay periods vested in the
District points to the proposal's negotiability, provided the

subject is related to an enunerated item That when and how
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of ten enpl oyees are paid relates to wages seens hardly
debat abl e.

The proposal contained in paragraph 17—Notification,

merely seeks to have the enployer notify enployees of their new
wage rates and schedules. The proposal's relationship to wages
is obvious, and we can discern no interference with the

enpl oyer's basic managerial prerogative. To the contrary, the
proposal is in harnony with the statutory purpose of inproving
per sonnel nmanagenent and enpl oyer-enpl oyee rel ati ons.

ARTI CLE X — WORKI NG CONDI Tl ONS

The disputed portions of this article read:

1. Each Certificated Enployee shall be
provided with a classroom appropriate
to their (sic) teaching assignnent.

4. Building adm nistrators shall consult
with their Certificated Enpl oyees
regarding the scheduling of classes,
assi gnnents, faculty neeting agenda and
time, pupil attendance accounting, and
ot her educational matters that are
deci ded on an individual school basis.

8. Al Certificated Enpl oyees shall
request the supplies necessary to
i mpl ement the program through their
i medi ate supervisor. Supplies wll be
provided in a tinely manner so as not
to cause a disruption in the
educati onal process of the classroom
t eachers.

10. Adjunct duties may be defined as those
assigned and nutual ly agreed upon
responsibilities perforned during the
course of the regular work day but
outside the classroom A fair and
equi table rotation of adjunct duties
w'l |l be assigned at the begi nning of
the school year.
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12. Certificated Enpl oyees who are not
assigned a single classroom shall have
a central |ocation where materi al,
equi pment, secure storage, desk and
filing cabinet will be provided.

The District refused to bargain on this entire proposal
because it clainmed that it was only indirectly related to any
enuner at ed subject and because it allegedly interfered with
certai n managenent prerogatives.

The claimof indirectness is not determ native of the
negotiability of this proposal. Rather, the test is whether
the proposal logically and reasonably related to an enunerated
item W find such a relationship arguably present in this

article.

In_Paragraph | the relationship between the physi cal

di mensi on of a classroom and the size of the class itself (the
nunber of students) appears to be established by the phrase
"appropriate to their teaching assignnent." The dependence of
physi cal size on the nunber of students in the class is
self-evident. It is not unreasonable to assunme that the
teacher's ability to provide effective instruction may be

i mpai red by crowded classroom conditions .that. can lead to

di sruptions, loss of attention, pupil discontent, or other
conditions concerned with the adverse to an appropriate
educati onal atnosphere. It is also reasonable to assune that
school adm nistration would be equally concerned. It can be

acknow edged that optimal facilities are not always avail abl e.
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However, the enployer response to proposals of this sort is the
nmeans by which it can deal with such limtations. W see
nothing in this proposal itself which interferes with the

enpl oyer's freedomto achieve the particular mssion with which
it is charged.

The District objects to the negotiability of paragraph 4

above, on the grounds that it usurps managenent's right to
all ocate and assign duties during the course of the working
day. This objection may have nerit if the effect of the
proposal would be Iimted only to class assignnents during
wor ki ng hours. But, on its face, this paragraph speaks inter
alia to "faculty neeting agenda and tinme, pupil attendance
accounting ... " These itens mght relate, for exanple, to
the overtinme teachers are required to put in when attending
faculty neetings occurring beyond the regular working day,
hours of teaching tine, and the overall workday. Simlarly,
the scheduling of pupil attendance accounting may very well

i npact on teachers' preparation requirenent or rest breaks and,

t hus, increase their working hours.

Consulting with eandees on the scheduling of duties which
may affect their hours of enploynent, frequency and duration of
overtime, etc., will not interfere with or abridge significant
manageri al prerogatives. The‘procedural nature of this
proposal does not prevent the District from conducting faculty

nmeetings or assigning the task of pupil attendance accounting
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to the bargaining unit. It nmerely requires discussion over the
scheduling of those events.

To the extent that this paragraph does relate to the hours
wor ked by the bargaining unit, it nust be negoti ated.

The requirenent that teachers be consulted on "other
educational matters that are decided on an individual school
basis" we find to be a mandatory subject of bargaining as
well. Although the actual substance of educational matters
need not be negotiated, the procedures for consultation nust
be. The right of consultation is guaranteed in section 3543.2
apte p. 4. Since this proposal seeks only to establish the
mechani sm for inplenmenting that right, the proposal conforns to
the mandates of section 3543.2, and the enployer may not refuse
to bargain over this proposal.

Al t hough enpl oyees have an understandable interest in
obtaining supplies in an efficient and tinely manner, the
proposal contained in Paragraph 8 does not neet the threshold
test of negotiability; it is not logically and reasonably
related to an enunerated subject. The Association and the
hearing officer relate the proposal to evaluations on the
theory that teachers®' job performance (and necessarily,
eval uations) would be adversely affected by the absence of
supplies. Ganted, this may be so, but the relationship is too
specul ative and attenuated. Using this theory, every aspect of
a teachers' working life would be related to eval uations, as
t he performance or nonperformance of various tasks coul d
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concei vably affect evaluations of performance. W do not
believe that the Legislature, in mandating that "matters
relating to . .. procedures to be used for the evaluation of
enployees . . ."be negotiated, intended such a broad
interpretation as is urged by the Associ ation.

The District conplains that the proposal in Paragraph 10

intrudes on the managerial right to assign duties during the
course of the day. 1In so doing, it ignores the distinction

bet ween "working day" and "working tine."10 The fornmer

refers to the hours during which enployees are required to be
on the enployer's prem ses and may include tine during which
they are not actually performng duties. The latter refers to
the actual tinme engaged in performng duties required by the
job. For exanple, it does not include tine spent at breaks and

| unch.

It is not clear fromthe proposal itself or the record
precisely what duties would be included within the anbit of
"adj unct duties," although by the proposed definition they
woul d not be perfornmed on overtine. The duties are those
performed during the course of the regular workday. There is
sonme indication fromthe District's witness that adjunct duties

could include conmmttee work done by teachers. Presunmably,

10ror a discussion of this distinction in the private
sector, see Essex International, Inc. (1974) 211 NLRB 749 [86
LRRM 1411].
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the termmy al so enconpass duties that not every teacher is
required to performand/or duties that teachers perforned
during their rest periods, lunch or breaks, or preparation
periods. To this extent, adjunct duties may very well inpinge
on teachers' ability to engage in other activities, both duty
and non-duty, thus affecting their working hours. For this
reason, the proposal is logically and reasonably related to
hours. 11

The interest which enployees have in a fair rotation of
duties as a nethod of assignnment of tasks is obvious.12
Under the terns of this proposal, the burden of working during
free tinme or preparation periods is spread evenly throughout
the bargaining unit. No single teacher will be forced to work
| onger hours than any ot her.

On the other hand, duty rotation does not illegally
interfere with the enployer's legitimate interest in seeing
that the work gets done, for this proposal does not prevent the
District fromassigning work to the bargaining unit. The
proposal is, therefore, negotiable.

For the reasons articulated in the discussion of Article X

paragraph 8, paragraph 12, as witten, is beyond the scope of

representation

11san Mat eo, supra.

12S5ee Central Cartagdg, | nc. (719782 236 NLRB 1232 [98 LRRM
1554]; Anerican Cyanam d_Co. (197/0) 185 NLRB 981 [76 LRRM 1480] .
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ARTI CLE XI — HOURS OF WORK
The di sputed sections of this proposed article read:

1. Daily school sessions shall be published
by the District prior to the
commencenent of the school year. The
proposed schedule of daily school
sessions shall be forwarded to the
associ ation as soon as possible before
the 1st day of school. These daily
schedul es shall be nutually agreed upon
by the principal and faculty.

5. The tine for regularly scheduled faculty
nmeetings wll be nutually agreed upon by
the Certificated Enployees and their
i medi ate supervisors. Gade |evel
meetings, departnent chairmn neetings
and other faculty neetings shall not
exceed four (4) hours per nonth beyond
the normal teaching day unless nutually
agreed upon.

6. Yard duty schedules shall be nmutually
agreed upon by the principal and faculty.

7. Preparation Tine - C assroomteachers
shall, 1n addition to their |unch
period, have daily preparation tine
during which they shall not be assigned
to any other duties as follows:

K-3 teachers

one (1) hour within the
school day.

4-6 teachers
school day.

one (1) hour within the

7-8 teachers
school day.

two (2) hours within the

A.  Teachers shall utilize their
preparation period for the
devel opnent of [esson plans and such
other activities as relate directly
to the inprovenent of instruction.
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B. Teachers who find it necessary to
| eave the school building during
their preparation period to obtain
materials, etc., for classroom
presentations nust first notify
their imredi ate supervisor. [If the
i mredi ate supervisor is not
avai l able, notification will be made
with the designated alternate.

Ten (10) staff devel opnent days per
school year will be allowed and
encouraged for staff devel opnment

training. The following tines will be
followe%:

G ades 1-3 1150 m nutes per
week

G ades 4-8 1200 m nutes per
week

Addi tional staff devel opnent days up to
one per week may be schedul ed. However,
the mnimum instructional tinme shall be
1200 m nutes per week for grades 1-3 and
1400 m nutes for grades 4-8, exclusive
of recesses and |unch peri ods.

Exceptions to this policy will be: The
one week of m ni num days scheduled in
the fall and spring senester for parent
conferencing. During these two (2)
weeks the following state mininuns wl |
be fol | owed:

Grades 1-3

Grades 4-6

1150 m nutes

1200 m nut es

13. The instructional tinme for children in

Speci al

Educati on shall be in accordance

with the State Educati on Code.

The District

clainms that

t hese proposals are outside the

scope of bargaining because they intrude on the legitimte

entrepreneuri al

rights of the District. This is especially
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true, the District claims, wth regard to _paragraph 7—

Preparation Tinme, which, it asserts, relates only to the

al l ocation of duties during the regular working day.

W find that paragraph 1 is related to hours in the sane

way that article VIIIl, paragraph 17 is related to wages,

(supra, p. 27) Enployees have a fundanmental right to be
informed of the hours which they are expected to work. The
proposal does not define "daily school sessions.” To the
extent the term enbraces the nunbers of hours the teachers are
required to be present—+the hours between starting and quitting
time—the requirenent that it be nutually agreed upon is within
scope and nust be negotiated. 13

The general subject of paragraph 5 relates to hours of work

because it touches on the anount of overtine enpl oyees may be
required to work. Faculty neetings may be schedul ed outside
the regular teaching day. |If they are scheduled then, the
[imtation on the nunber of hours of faculty neetings per nonth
is nothing nore than an attenpt by enpl oyees to negotiate the
nunber of hours they work during a nonth. The schedul i ng of

the neetings is also an appropriate subject for bargaining, as

13Amal gamat ed Meatcutters v. Jewel Tea Co. (1965) 381
US. 676 H59 LRRM 2376J; _Palos Verdes PeninsH a Unified School
District/Pleasant Valley School District, (7-16-79) PERB
Deci st on No. 96.
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it is determnative of whether these requirenents fall wthin
overtime and, if so, when the overtine hours of work occur.

Yard duty schedules relate to hours because yard duty may
fall during the duty-free periods of teachers, thereby
increasing their working time. Even if this task were not
performed during duty-free periods, the proposal inpacts on
hours that teachers are required to work.

Because the Association does not attenpt to preclude the
District's right to assign the task of yard duty to the
bargai ning unit, but nerely seeks to bargain over the nethod of
wor k assignment, this proposal does not intrude on any

significant managerial prerogatives. 14

The issue of preparation tinme has been addressed in San

Mateo City School District (5/20/80) PERB Decision No. 129,

where we found that the enployer had violated section 3543.5(c)
by unilaterally reducing the anount of preparation tine

avail able to the teachers. By reducing preparation periods,

t he enpl oyer |engthened the working day because the requirenent
that teachers prepare was not altered and the reduction

i mpi nged on nonduty tinme. The change in preparation tinme was,

thus, a matter within scope because it affected hours of work.

l4west Orange, New Jersey PERC. 4 NJPER 4136 (1978); see
al so Central Cartage (1978) 236 NLRB 1232 [98 LRRM 1554]
hol ding that the enployer's unilateral change instituting set
job descriptions for enployees who rotated their jobs
previously was bad faith bargaining.
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Though the San Mateo enployer clained that the change in
preparation tine nerely constituted a reshuffling of
assignnents within the regular workday, the Board answered:
"Had the District's actions not inpinged on the enpl oyees'
personal time, both during and outside the working day, that
argunent mght be given greater consideration here.” (San
Mateo p. 17).

Here, the District clains that the preparation tine
proposal interferes with its ability to assign duties within
the regul ar working hours.

By proposing that teachers be given tine off fromtheir
regularly assigned duties for the purpose of preparation, the
Associ ation seeks to shorten the duty day in order to perform
wor k-rel ated activities. The tine spent during the nornma
wor kday preparing for class may represent tine that enployees
wi Il not spend at other duties. The proposal clearly relates
to hours.15 Consequently, the JCTA s proposal on preparation
time is wthin scope and nust be negotiated. The District's
expressed concerns can be accommobdated through its response to

the proposals.

5 1'n Pal os Verdes/Pleasant Valley supra., PERB held that

the length of the teachers' instructional day is negotiable.
See also Canp & Melnnis, Inc. (1952) 100 NLRB 524 [30 LRRM

1310]; \Meston and Brooker Co, (1965) 154 NLRB 747 [60 LRRM
1015] .
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Par agraph 9 seems to propose enpl oyees! release from nornal

wor ki ng day obligations for the purpose of pursuing job-related
training and devel opnent. The proposal does not indicate where
or how or for whomthe training would be provided or what pay
consi derations may be involved. To the extent the proposal is
mani fest, it calls for a reduction in the nunber of hours of
work for the purpose stated. Wether the purpose behind the
request for reduction of hours or the pay consequences that may
result is acceptable to the enployer or not, the negotiations
process is the proper vehicle for the expression of
managenent's point of view. But the subject of reduction of
working hours is certainly within the scope of representation,
and the District is obligated to respond to the Association's
proposal . 16 |

Paragraph 13 is not negotiable. As we pointed out in Pal os

Ver des/ Pl easant Val l ey, 17 teacher instructional tinme and

pupil instruction time are not necessarily the same. The tine
that students spend receiving instruction is not related to an
enunmer ated subject in a manner which brings the subject into

the field of mandatory negotiation. The determ nation of the

tinme students will spend in instructional activities is a

16pal os Verdes/ Pl easant Vall ey, supra; San Mateo, supra..

"pal os Verdes/ Pl easant Val |l ey, supra.
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matter of educational policy fundanental to the m ssion of the
District and left to managerial prerogative.
ARTI CLE XI'V -- SCHOOL CALENDAR

3. School Year Cal endar -

A.  There is to be established a Joint
District and Associ ati on Cal endar
Conm ttee consisting of the
Bargai ning Team and the District's
agent .

B. The purpose of such Joint Commttee
is to develop and prepare a School
Cal endar. Such task shall be
undertaken and conpleted no |ater
than May 15 of the school year
preceeding [sic] the effective dates
of such cal endar.

C. The Calendar for the school year
covered by this Agreenent shall be
that Cal endar as set forth in
Appendi x B, attached to and
i ncor porated herein.

Appendi x B to the proposed contract, which is referred to
in paragraph 3.C above, sets the total nunber of teaching days
at 175 and lists the various school holidays during the year.

Despite the District's claimthat the school calendar is a
matter which inpacts primarily on the public and shoul d, |
t herefore, be nonnegotiable, we find that its relation to hours
is indisputable.18 AS the Board pointed out in Palos

Ver des/ Pl easant Vall ey, supra, the days and hours per day that

school s are open for instruction do not always coincide wth

8pal 0s Verdes/ Pl easant Vall ey, supra.
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days or hours that teachers are required to work, but there is
a sufficient nexus between the cal endar (the begi nning and
-ending dates of the school year, the scheduling and duration of
hol i days, etc.) and the hours of enploynent to render the

cal endar a negotiabl e subject.

However, to the extent that this proposal attenpts to
determ ne the hours of instruction students receive, as
contrasted wth the hours that teachers teach, it intrudes on
an area of educational policy that interferes with the |
District's freedomto fulfill its obligation to achieve its
basic m ssion. To that extent, the District is not required to
negotiate on the matter. 19

ARTI CLE XV — SUWER SCHOOL

6. Districtw de special prograns for
Summer School w Il be defined as any
program unique to the District and not
offered in any school wthin the
District. Any Districtw de speci al
programwi || be staffed from applicants
t hroughout the District after the
posting of the vacancies. Applicants
will be interviewed by the Sumer
School Director, and the Head Teacher
of the special districtw de program

7. Al Certificated Enpl oyees in the
District are equally eligible for
Summer School enpl oynent i ncl uding
those who plan to resign at the end of
the regul ar school vyear.

19San Mat eo, supra.
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9. Al Certificated Enpl oyees desiring
Summer School enpl oynment shall be pl aced
in teaching positions before other
per sonnel .

10. Where there are two or nore applicants
for the same Summer School position who,
considering all relevant factors, are
qualified, seniority of enploynent in
the District shall govern, unless one of
the applicants has devel oped a specific
program that has brought a |arge class
enrol | ment. '

Because this article concerns the selection procedure for
sumer school appointnents, the District clains it is outside
of scope in that it intrudes on managenent's prerogative to
sel ect enpl oyees for extra duties. W disagree with this
argument .

Sel ection procedures applied to bargaining unit nenbers for
extra duties that involve extra pay, extra benefits, and extra
hours worked bear a |ogical and obvious relationship to wages,
hours, and health and wel fare benefits. Since sumer
enpl oynent is also different work, perhaps done at a different
school than a teacher's regular school, this article also
arguably relates to transfer and reassignnent policies. Hence,
the district is obligated to bargain over this proposal;
provi ded that sumrer school positions are included in the

unit. 20

20 The hearing officer found that the record was
insufficient to determ ne whether summer school teachers were
included in the parties' recognition agreement. W affirmthis
conclusion, and note that PERB rule 33260 et seq, sets forth
procedures for disputes such as this one.
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We woul d note, however, that the |ast sentence of paragraph
6, above, seenms to dictate duties of the sunmer school director
and the head teacher, both of whom may be supervisory or
management enployees. |f so, the exclusive representative of
the certificated enployees may not seek to prescribe their

duties and the District need not negotiate on that subject.

ARTI CLE XVIII -- LEAVES

1. Code Incorporation - The benefits as
provided Certificated Enployees in
section 13453 through 13470 and 13522
through 13552.5 of the Education Code
are incorporated into this Agreenent
except as supplenmented in this and the
follow ng sections pertaining to |eave
of absence.

The Education Code sections contained in the article al
concern |leave rights of certificated enployees. The subject of
| eaves is an enunmerated itemand, as discussed earlier, the
i ncorporation of related Education Code provisions is an
appropriate subject of negotiation. The District may not
refuse to consider this proposal.

ARTI CLE XVII1 — LEAVES
6.G The District shall not refuse to do

any of the follow ng because of a

Certificated Enployee's pregnancy:

(1) hire or enploy.

(2) select her for a training program
| eading to enpl oyment or
promot i on.

(3) Dbar or discharge her from
enpl oyment
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(4) bar her fromtraining programs |eading to
empl oyment, reassignment or pronotion.

(5 discrimnate against her in compensation or
interms, conditions, or privileges of
enpl oyment .

We find this proposal within scope for the same reasons we
found Article II1-Dbiscrimnation negotiable. By proposing
this, the Association attenpts to ban enployment discrimnation
against pregnant women. It, thus, touches on virtually al
enunerated items: wages, hours, reassignments, transfers, etc.

However, the District is not obligated to negotiate Article
XVITlL, 6.G (1). Hring of new enployees is not an enunerated
item
ARTI CLE XXI' — CERTI FI CATED EMPLOYEE EVALUATI ONS

3. Q Only evaluations conducted in
accordance with this Agreement may

be included in a Certificated
Empl oyee's personnel file.

The District interprets this article as an attenpt by the
Association to control the content of personnel files which,
the District claims, are the sole property of the employer. It
asserts that maintenance of records is a matter which should
remain in the District's total control

The "ownership" of the enployees' personnel files is
irrelevant. This proposal is designed to assure conpliance
with the negotiated evaluations procedure by excluding from
personnel files evaluations conpleted by a process other than

that prescribed by the contract. The Association seeks to
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prevent the District fromrelying on non-contract eval uations.
As such, this proposal is part of or related to the matter of
eval uati on procedure and is negotiable.

ARTI CLE XXI'l — RESI GNATI ON AND DI SM SSALS

4, Resci nded Notices - The District shall
reinburse a Certificated Enployee in the
amount of three hundred ($300) dollars
whenever and at the sane tine that it
rescinds a witten notice of intent to
di sm ss, or notice to di sm ss.

Mor eover, the District shall also
reinburse any Certificated Enpl oyee who
has received either of the above witten
notices for any expenses incurred in
connection with such Certificated

Enpl oyee' s search for other enploynent.

The District objects to this proposal, claining that its
purpose is to inpose an illegal penalty on the District when it
rescinds notices of dismssal. The Association maintains that
this is related to wages in that ft Is akin to severance pay,
an unarguably negotiable subject in the private sector.

In its present form the requirenment that the District
rei mburse affected enpl oyees $300.00 is a penalty. The
proposal seeks' danmages for an adm nistrative error. It bears
no relation to actual expenses which enployees may incur as a
result of their dismssal notices being rescinded nor does it
contenpl ate conpensation for actual term nation of enploynent.

Additionally, the penalty aspect of this proposal nmay be
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prohibited by the California Constitution, Article X,
10a. 21

ARTI CLE XXI'I |

-- EARLY RETI REMENT

This proposed article reads:

1.

The District shall provide an early
retirement program for those
Certificated Enpl oyees eligible;
providing that applications for
participation submtted to the District
by February 1st for the follow ng year.
Eligible Certificated Enpl oyees shall be
those who have attained fifty (50) years
of age, have conpleted a m nimumof ten
(10) years service to the District.

No nore than five percent (5% of the
total Certificated staff may enter this
program per year, entrance and cutoff
requi renent being based on seniority.

Certificated Enpl oyees participating in
this program shall be designated as
Consultants to the District; and as
Consultants they will be considered

i ndependent contractors; a contract for
whi ch nmust be entered into for a period
not to exceed five (5 years or to age
sixty-five (65) , whichever cones first;
providing that an Early Retirenent

Consul tant may choose to discontinue the
program at the end of any contract

year. A Certificated Enpl oyee may be
reinstated to full-tine status, if so
requested. |If reinstated, the enpl oyee
shall retain all rights held previous to
entering the program

21(a)

section

A local governnent body may not grant extra

conpensation or extra allowance to a public officer,
contractor after service has been rendered or a

enpl oyee,
contract
part, or

of

| aw.

or

public

has been entered into and performed in whole or in
pay a claimunder an agreenent nade w t hout
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4. Early Retirenent Consultants shal
perform such services for the District
as may be nutually agreed upon; for a
m ni num of twenty (20) days per year.

5. Participation in health and wel fare
benefit as provided in this Agreenent
may be continued with the District
incurring the cost of prem uns invol ved.

6. The annual conpensation shall be
$4:000. 00.

The District has interpreted this proposal as one which
interferes with the State Teachers' Retirenent System by
supposedly trying to lower the age at which enpl oyees would be
eligible for benefits.

The content of this proposal would very likely conflict
i nperm ssably with the Education Code if it was intended to
nodi fy State Teachers' Retirement System benefits. As we read
it, however, the purpose of this proposal seens to be to
establish a program of reduced working hours and appropriate
wages for enployees over the age of 50. As such, it is
unrelated to the Retirenent Systemand, to the extent that it
does not conflict with Educati on Code provisions, we find it
within the scope of representation.

Teachers may have an interest in providing for a reduced
wor kl oad near the age of retirement. W find that an
obligation to negotiate such a proposal, within the paraneters
set by the Education Code sections pertaining to retirenent

(e.g., Education Code section 22724) and reduced workl oads
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(Education Code sections 44922 and 23919), would not
significantly interfere with those managerial prerogatives
which the District nmust retain in order to provide an
educati onal system

The District also argues that this proposal is
nonnegot i abl e because it creates the status of "independent
contractors," a category inconpatible with that of enpl oyee.
According to the District, independent contractors are not in
the unit, and proposals concerning themare, therefore, outside
the scope of representation.

Al though the term "independent contractor" creates sone
confusion as it is used in this proposal, we do not believe
that it turns the entire article into an attenpt to bargain
about enployees outside the unit. The primary intent of this
proposal is to provide a future reduced workl oad schenme and pay
for current enployees in the unit.22 To this extent, it
concerns the hours and wages of bargaining unit enployees.

ARTI CLE XXI'V — PARTNERSHI P TEACHI NG

This proposed article reads:

1. Definition - Partnership teaching
refers to two (2) Certificated
Enpl oyees sharing one (1) teaching
assignnment. Such positions nmay be

22we do note that there is no obligation to bargain over
proposals that affect only the rights and benefits of forner
enpl oyees and retirees, Allied Chenmcal and Al kali Wrkers v.
Pittsburgh Plate dass (1971) 404 U.S. 157 [78 LRRM 2974] Cf.
Titmus Optical Co. (1973) 205 NLRB 974 [84 LRRM 1245], hol ding
that the enployer nust bargain over changes in retirenent
benefits of current enpl oyees.
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created to neet the legitimate and
educati onal special needs of the
District and Certificated Enpl oyees.

Any assi gnnment openi ngs nmay be
available to certificated staff who
have indicated in witing to the
Personnel Director their desire to
teach in partnership. The deadline
shall be the sane as for all other
applications or transfer requests from
any of the present certificated staff.

Part nershi p assignnments shall be filled
only by Certificated Enpl oyees who have
jointly requested to work together.

Partnership position hol ders may
request to be transferred to a
full-time assignnment.

There shall be no discrimnation

agai nst those who have previously
taught in partnership in such
consideration for full-time assignnments,
Responsi bilities of an assignnent by
two (2) partners may be divided and/or
al l ocated according to a plan designed
by the partners, with the concurrence
of their imrediate supervisor. This
shall include but not be limted to
attendance at regular staff neetings,
district neetings, and parent

conf erences.

Absences of three (3) or fewer days at
one tine may be covered by the other
partner providing they have nutually
agreed to such a plan. No penalty
shall be levied by the District against
a partner for such absences.

Partners shall be given a pro rata
amount of the released time allowed
other Certificated Enpl oyees for
prepar ati on.
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9. Partnership Certificated Enployees
shal |l be placed appropriately on the
Sal ary Schedul e, receive one (1) step
increnent for each year of service, be
gi ven appropriate added increnents for
advanced degrees, tenure, or longevity,
and receive District-paid fringe
benefits provided full-tinme
Certificated Enployees.

10. In every relationship wth the enpl oyer
and other certificated staff,
part nership position holders shall be
treated like all staff, except as
provi ded heretofore.

Because this proposal supposedly interferes with the public
school enployer's ability to decide the nature and |evel of
educational programs, the District objects to the hearing
officer's finding of negotiability. |If this proposal actually
did dictate the District's decisions about the educational
progranms to be provided, this objection may be well founded.
However, the District overlooks the nonmandatory |anguage in

paragraph 1; "Such positions [partnership teaching positions]

may be created to neet the legitimte and educati onal speci al

- needs of the District and certificated enpl oyees,” (enphasis
added). This article does not require the District to
establish partnership teaching positions; it does not even
specify guidelines which rob the enployer of its ultimate

di scretion in establishing these positions. By the terns of
this article, the District retains full authority to decide
'when, I f, and how many partnership positions to create and,
thus, retains essential control of decisions which nmay be

wi thin managenent's sole prerogative.
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The substance of this proposal does relate to the wages and
hours of teachers. In describing a partnership teaching
arrangenent, it inpliedly establishes half-tine positions which
necessarily involve reduced hours and pay for those teachers

participating in the program Paragraph 9 prescribes the rate

of conpensation (one step increnent for each year of service)
and the anmount of fringe benefits partnership teachers shal
receive (the same benefits which are provided to full-tinme

t eachers) .

This article touches upon transfer and reassi gnnment
policies, as it creates a new option for enployees who w sh
reassi gnnent or transfer. In addition to being able to request
the traditional transfer to another school or reassignnment to
teachi ng anot her subject, teachers, under the terns of this
article, may request reassignnent to a partnership position.

Partnership teaching is an understandable matter of concern
to enpl oyees and managenent. It provides a system for reduced
hours and conpensation for those teachers wi shing to
participate, and affects the professional relationships
teaching partners have with each other. Managenent, on the
other hand, has an interest in overseeing an efficient school
district wwth mnimum interruption in the educational process.
As di scussed above, this proposal nakes no intrusion on the

District's ability to fulfill the public m ssion of the
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school system We, therefore, find this proposal within the
scope of representation.

ARTI CLE XXV — CERTI FI CATED EMPLOYEE SAFETY

The di sputed portions of this article read:

1. A Certificated Enpl oyee may use that
degree of physical control over a
student reasonably necessary to maintain
order, protect self, property, and the
health and safety of pupils.

2. The District shall give full support,
including legal protection and other
advi sory assistance, to any Certificated
Enpl oyee assulted while acting in an
of ficial capacity.

4. Certificated Enployees shall immediately
report cases of assault or attack
suffered by themin conjunction with
their inmediate superior, and to the
| ocal police. Such notification shal
be immediately forwarded to the
Superi ntendent who shall conply with any
reasonabl e request fromthe Certificated
Enpl oyee for information in the
possessi on of the Superintendent
relating to the incident or the persons
i nvol ved, and shall act in appropriate
ways as |liaison between the Certificated
Empl oyee, the police and the courts.

Al though traditional health and safety concerns of
enpl oyees have been generally Iimted to those conditions
brought'about by either the negligence of the enployer, or
hazar dous substances or physical conditions peculiar to the
occupation, we find no reason to limt the concept of health
and safety to those factors. Teachers of public schools are

quite legitimately concerned with the threats to physi cal
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safety which nmay be posed by aggressive and unruly students.
Thi s proposal, then, which seeks to offer sonme guidelines to
teachers and managenment regarding self-protection from
students, logically relates to health and safety.

The enpl oyees' interest in an article relating to their
safety is obvious. Safety and health stand with wages as one
of the nore fundanental areas of concern in a collective
bargai ning relationship. The District does not advance and we
cannot adduce any manner in which negotiating this proposal
woul d inperﬁiééibly.;intrude on the District's ability to
fulfill its m ssion

The District does argue that this article supersedes the
Educati on Code and is nonnegotiable for that reason. Education
‘Code section 44807, cited by the District, recognizes teachers
right to use the force reasonably necessary to maintain order
and protect the health and safety of pupils. There is nothing
in this statute which underm nes the teachers' right of
sel f-protection or suggests that teachers do not have the
privilege to defend thensel ves agai nst physical assault. There
is no supersession of the Educati on Code because there is no

ARTI CLE XXVI ~ ASSOCI ATI ON AND CERTI FI CATED EMPLOYEE RI GHTS

4. In order for the Association to

adm nister this Agreenment properly for
the benefit of the Certificated

Enpl oyees and the wel fare of the
District and to otherwi se properly
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represent the nenbers of the negotiating
unit, representatives of the Association
shal | have access to all school

buil dings to transact official business,
for the purpose of observing conditions
of enploynent, and for processing
grievances.

In giving Associ ation representatives access to all school
bui | di ngs, this paragraph bears a logical relationship to
grievance procedures. Access isS a necessary prerequisite for
adequately representing grievants, as it allows the
representative to gather evidence, to discuss the grievance
with the affected enpl oyee, and to generally insure the
coll ective bargaining agreenent is being conplied with. Access
is also usually necessary to present grievances to the enpl oyer
and, for that reason, has a direct relationship to the
gri evance procedure.

Furthernore, this proposal bears direct relation to the
adm ni stration of the collective bargaining agreenent itself, as
organi zation representatives nmay very well require access to
school prem ses to observe whether various terns of the
agreenent are being conplied with. It is well settled that
adm ni stration of a contract is an essential part of the

coll ective bargaining process.23 AS the Suprene Court noted

in Conley v. Gbson (1957) 355 U.S. 41, 46, [41 LRRM 2089]:

23 Morris, _The Devel opi ng Labor Law, Ch. 11, p. 340, and
the protection of enployee rights already secured by contract
(emfleampisasadde &) .added)
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Col l ective bargaining is a continuing
process. Anong other things, it involves
day-to-day adjustnments in the contract and
ot her working rules, resolution of new

probl ens not covered by existing agreenents,
and the protection of enployee rights

al ready secure by contract. (enphasTs
added) .

Consequently, proposals such as this one, which directly
relate to and facilitate the ongoing collective bargaining
process, are necessarily wthin the scope of representation.
That the Legislature intended this result is supported by its
enactnent of Sec. 3543.1(b).24 This proposal, then, is
merely an incorporation of those rights guaranteed by the Act.

ARTI CLE XXVI — ASSCCI ATI ON AND CERTI FI CATED EMPLOYEE RI GHTS

5. Information - The District will, upon
request, provide the Association wth
any documents and/or data which wll
assist it in devel oping accurate,

i nformed, and constructive prograns on
behal f of Certificated Enpl oyees and
students, together with any other
avai l abl e information which may be
necessary for the Association to fulfil
its role as the exclusive bargaining
representative.

24
3543.1(b) Enpl oyee organi zations shall have
the right of access at reasonable tines to
areas in which enployees work, the right to
use institutional bulletin boards,
mai | boxes, and other neans of communi cati on,
subject to reasonable regulation, and the
right to use institutional facilities at
reasonable tines for the purpose of neetings
concerned with the exercise of the rights
guaranteed by this chapter.
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5 A The Association will be provided
with copies of mnutes of official
Board of Trustees neetings and all
ot her docunents related to matters
set forth in the above paragraph
that are distributed to Board of
Trustees nenbers at official
meeti ngs.

To the extent that this proposal applies to information
necessary to the Association for fulfilling its role as
excl usive representative of the certificated enpl oyees,

we find it negotiable. Paragraphs 5 and 5.A potentially

relate to all enunerated subjects because access to information
in the enployer's control is a necessary prerequisite for

meani ngf ul bargai ning on any subject.25 For exanple, the
Associ ati on woul d be precluded from effectively bargaining over
wages and other econom c issues unless it had the projected
income of the District and other financial data. Simlarly, a
grievance procedure would be rendered neani ngl ess w thout
access to the information necessary to police the contract,

(accord, J. 1. Case, supra). Negotiating over the proposed

obligations would not significantly add to the District's

already existing legal duties to make information public26

Al umi num Qre Co. v. NLRB (7th Cir., 1942) 131 F.2d 485

[11 LRRM693],; J. T. Case V. NLRB (1958) 253 P.2d 149 [41 LRRM
2679] , holding "that wage data is necessary in order for union
to fulfill its obligation to police and adm nister the

col l ective bargaining agreement.

26gee California Public Records Act, California
Gover nment Code section 6250 et. seq.
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However, there is nothing in EERA which requires the
District to negotiate access to information that is not related
to the enploynent concerns of the teachers (it need not, for
exanpl e, negotiate over the requirenent to provi de data and
information to assist the Association in devel oping prograns on

behal f of the students).
ARTI CLE XXVI — ASSOCI ATI ON AND CERTI FI CATED EMPLOYEE RI GHTS

10. District School Board Meeting - The
District wll furnish the Association
wi th nineteen (19) copies of the board
agenda and five (5 copies of the board
agenda wth supporting data for all
district school board neetings to be
distributed as designated by the
Associ ation three (3) days prior to the
nmeet i ng.

We find this proposal within the scope of representation
for the same reasons and with the sane limtations stated under
paragraph 5 above. |If the District believes that this proposal
enconpasses nore than that information concerning the
enpl oynent relationship, it should voice its objections in
sufficient detail to permt negotiations to proceed.

ARTI CLE XXVI -- ASSOCI ATI ON & CERTI FI CATED EMPLOYEE RI GHTS
13. Oficials of the Association wll be
rel eased fromregular duties for the
pur pose of carrying out Association
busi ness, without |oss of pay, at such
times and for such periods as deened
necessary; with appropriate notice to

their building principal or imediate
supervi sor.
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Thi s proposal addresses a reduction of working hours. In
addi tion, the proposal seeks conpensation for tinme not worked
on behalf of the District. As stated earlier, a reduction of
wor king hours is a mandatory subject for negotiations. What
does not appear in this proposal is the limt, if any, on the
use or purpose of the released tine. [If, for exanple,

"Associ ation business" means or includes processing grievances
or consulting with the enployer on appropriate matters, the
proposal would certainly be within scope. (See EERA
3543.1(c)). The record fails to indicate that the scope of the
proposal was determned or clarified during the negotiating
process. The enployer's obligation to voice its objections,
confusion, or concerns is paralleled by the organization's
obligation to clarify its position and denonstrate the
propriety of its proposals. This Board cannot provide that
clarification, nor can it wite proposals for the exclusive
representative. In this instance we are limted to finding
that, to the extent this proposal relates to a reduction of
wor ki ng hours w thout |oss of pay, the enployer cannot
arbitrarily refuse to respond to it. Wether a clarification
of the proposal subsequently reveals matters outside of scope
nmust be dealt with at that tine.

14. dassroom Privacy -

A. No Recording and/or |[istening

device may be used in a classroom
wi t hout prior know edge and
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approval of the Certificated
Empl oyee.

This article my well seek to prohibit the District's use
in evaluations and disciplinary actions of material obtained
fromcovert surveillance. Admttedly, the District has a need
to know how its enpl oyees are performng in the classroom but
it could easily gather this information by in-person review
teans of supervisors. In fact, there is nothing in the
proposal which prevents tape recorders from being used, so |ong
as the teacher being recorded knows and approves of the
machi nes' use.

Not only will the mssion of the District be unaffected by
the proposal, but personnel relations will, no doubt, benefit
by the prevention of observation.

14. Cl assroom Privacy -

B. The contents of Certificated
Enpl oyees' desks and file cabinets
shall be considered the
Certificated Enployee's private
property during that Certificated
Enpl oyee' s enpl oynent in the
District and shall not be subject
to inspection w thout the know edge
and consent of the Certificated
Enpl oyee. Substitute Certificated
enpl oyees shall be permtted to enter
a Certificated Enpl oyee's desk for the
pur pose of obtaining needed materi al.

Wiile this proposal arguably relates to evaluations because
it prohibits, by inplication, the enployer's use of materi al
gl eaned from unauthorized inspections of teachers' desks and

file cabinets, we find it objectionable. |If the proposal were
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nmore clearly directed at that end and did not nandate that the
contents of the desks and cabinets be considered the teachers?
private property, we may have found otherwise. As it reads, it
represents an i&ﬁe}njssibhg infringement on the District's
ability to function. Any enployer nust have access to its own
files. In this case, the District has a definite need to have
at its disposal student records, personnel files, and various
ot her docunents which may be kept in teachers' desks or file
cabinets. The Association cannot rob the District of its |ega
rights by declaring off-limts a portion of the working area.
For this reason, we find the content of the proposal, as
written, nonnegoti abl e.

ARTI CLE XXVII — NEGOTI ATI ONS PROCEDURES

4. Nunber of Representatives - The

Associ ation shall designate not nore

than nine (9) representatives who shal

each receive a sufficient nunber of

hours per week of release tinme w thout

| oss of conpensation to prepare for and
attend negotiations and inpasse ez
pr oceedi ngs.

By its very terns, this proposal enconpasses an
apportionnment of hours during the working day with concom tant
pay considerations for purposes relating to the determ nation
of wages, hours, and enunerated terns and conditions of
enpl oynment. The proposal does nore than "relate to" such
matters. It is a proposal which directly deals with both hours

of work and wages and, consequently, is negotiable.
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ARTI CLE XXXII| — CONFI DENTI AL FI LES
This proposed article reads:

1. The District shall not base any adverse
action against a Certificated Enpl oyee
upon materials which are not contained
in such Certificated Enployee's
personnel file. WMoreover, the District
shall not take any adverse action
against a Certificated Enpl oyee upon
mat erials which are contained in such
Certificated Enployee's personnel file
unl ess the materials had been placed in
the file at the tinme of the incident
giving rise to such materials and the
Certificated Enpl oyee had been notified
at such tine that such materials were
being placed in the file.

2. Unless otherwi se agreed to by the
i nvol ved Certificated Enpl oyee, a
Certificated Enpl oyee's personnel file
shall not include ratings, reports or
records which (1) were obtained prior to
the enploynment of the Certificated
Empl oyee, (2) were prepared by
identifiable exam nation commttee
menbers, or (3) were obtained in
connection with a pronotional
exam nati on

3. Certificated Enpl oyees shall be provided
any negative or derogatory materi al
before it is placed in their personne
file. They shall also be given an
opportunity during the school day and
with conpensated release tinme to initia
and date the material and to prepare a
witten response to such material. The
witten response shall be attached to
the material .

6. The District shall keep a log indicating
the persons who have requested to
exam ne a personnel file as well as the
dates such requests were made. Such |og
shall be available for exam nation by
the Certificated Enpl oyee or Association
representative, if so authorized by the
Certificated Enpl oyee.
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7. Access to personnel files shall be
limted to the nenbers of the District
adm ni stration on a need to know basis.
Board of Education nenbers may request
the review of a Certificated Enpl oyee's
file at a personnel session of the
entire Board of Education. The contents
of all personnel files shall be kept in
the strictest confidence.

8. Negative or derogatory material in a
Certificated Enployee's personnel file
shal |l be destroyed after remaining in
the file for a period of two (2) vyears.

9. The District shall maintain the
Certificated Enpl oyees' personnel files
at the District's central office. Any
files kept by the Certificated
Enpl oyee' s i nmedi at e supervi sor shall
not contain any material not found in
the district's files.

Al though this proposal is entitled "Confidential Files,"
its purpose relates primarily to evaluation procedures. The
first paragraph prohibits any adverse action by the enployer
based on materials not contained in the enployee's personnel
files. Al though "adverse action” is not precisely defined, we
assune that it includes suspensions, dism ssals, and other
disciplinary actions and negative evaluations of enployee
per f or mance.

Paragraph 2 also attenpts to limt the material on which

evaluations of performance are to be based by requiring the
personnel file, a likely source of evaluative material, to be
free of specified material. Simlarly, enployees would have a

chance to coment on negative evaluatory material under the
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terns of paragraph 3, a comon procedure in evaluation
processes.

The renmining paragraphs all relate in the same way to

eval uations, either by limting the nature of material which
could be used to evaluate, or by requiring negative assessnents
to be destroyed after two years, or by limting managenent's
access to files containing eval uations.

The District clains that this proposal supersedes the
Education Code and is, therefore, nonnegotiable. Education
Code sections 44031 and 35283 are offered as the alleged
superseded statutes. Section 44031 grants enployees the right
to inspect their personnel files and provides released tinme for
review ng and commenting on derogatory material. It does not
conflict in any way with the proposal. Accordingly, we reject
the District's claimof preenption. Section 35253 gives the
District discretion to destroy records under certain
conditions. There is no conflict between the proposed article
and this statute because of the specific grant of discretion to

the District.

The District further argues that the maintenance of files
and their location are within the purview of nmanageri al
prerogative. W do not find this argunent persuasive in |ight
of the mnimal intrusion into managerial decision making that

procedural matters such as location of files and their
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destruction schedules represent. The primary effect of this
article concerns access to pertinent records. Accordingly,
this articleroust be negoti ated.

The Section 3543.6(c) Charge

| affirmthe hearing officer's finding that the Associ ation
did not insist to inpasse on negotiating matters outside the
scope of representation and, for that reason, his dismssal of
the District's unfair practice charge. At any rate, | find the
District is not obligated to negoti ate those proposals
determned to be outside scope and would dismss rel ated

portions of the Association's charge.

By:/ Harry d uck, Chairperson

Menber Moore's concurrence and di ssent begins on page 65.

The order in this case begins on page 144.
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Barbara D. Moore, Menber, concurring in part and dissenting in
part:

Per haps the nost pivotal part of any collective negotiating
statute is the scope of representation. The Legislature's
enactnment of a system of bilateral decision nmaking begins and
ends with negotiability. Interpretation of the typically
| aconi ¢ phrases used to define the negotiating paraneters
requi res acknow edgnent that, while certain decisions will be
outside of scope and will remain within the enployer's domain,
an overly restrictive view of negotiability may result in
substantially obstructing the very purpose of the |egislation.

In San Mateo Gty School District (5/20/80) PERB Decision

No. 129 and in Heal dsburg Uni on H gh School District (6/19/80)

PERB Deci sion No. 132, | have set forth ny interpretation of
the scope of representation |anguage found in section 3543.2 of
t he EERA. 'As the Chairperson notes, (Ante, p. 6)], the test for
determ ning negotiability begins by assessing whether the
subject matter addressed in the proposal bears a |ogical and
reasonabl e relationship to wages, hours, or the statutorily
enunerated terns and conditions of enploynent. This
relationship is a threshold matter and, as | sfated in

Heal dsburg, supra, p. 13, that analysis nust be applied to each

proposal under subm ssion. The bal ancing of conpeting enpl oyer
and enpl oyee interests is thereafter undertaken not, as the

Chai rperson appears to suggest, (Ante, p. 6), in order to
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determ ne whether the requisite relationship exists between
proposal s and enunerated subjects but in order to acconplish
the equally inportant task of insuring that the accommopdati on
which is inplicit in the negotiating process is appropriate.
In nmy view, the determ nation of negotiability is nost aptly
rendered through reliance on a two step process. (See

Heal dsburgs supra, p. 12). The difficult task of considering

and weighing the relative interests of the enployees and the
enpl oyer is unnecessarily obfuscated by relying on an anal ysis
which injects these balancing factors into a determ nation of
the requisite relationship.

As stated in San Mateo, supra, p. 36, each proposal that is

logically and reasonably related to wages, hours, or the
enunerated terns and conditions of enploynent is then analyzed
in terns of its degree of concern to the enpl oyees and

enpl oyer, the suitability of the negotiating process as a neans
of resolving the dispute and whether the enployer's obligation
to negotiate would significantly abridge its manageri al

prerogatives or educational and public policy considerations.

The Chairperson posits that the District's test of
significant inpact is inappropriate because it renoves fromthe
enpl oyees' province the task of assigning significance to
various subjects contained in negotiating proposals. | amin
agreenent that the enployer's obligation to negotiate will not

be excused because the District concludes that the proposal
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doeé not significantly inpact on enpl oyee concerns. | do not
agree, however, that the Legislature, in enacting this statute,
drafted the | anguage of section 3543.2 w thout judging whether
specific itens bore significance.to enpl oyees. As set forth in

my opinion in San Mateo, supra, p. 34, | view the scope

| anguage as exenplifying the Legislature's response to critical
concerns of enpl oyees, enpl oyee organi zati ons, enployers, other
interested parties and to the concerns of the Legislature
itself.

In ny view, the District's test requiring a significant
inmpact is problematic because it in fact inparts no "test" but,
instead, submts unilaterally determ ned concl usions. | ndeed,
the need to independently consider the threshold relationship
anal ysis and the bal ancing of conpeting interests is nade
mani fest by the District's formula. The enpl oyees' concerns
and the enployer's interests and prerogatives coupled with
educational and public policy considerations are all conponents

of a delicate and essential bal ance.

In this case, as in Heal dsburg, supra, the District argues

that various negotiating proposals are nonnegoti abl e because,
based on the |anguage of section 3540 of the EERA, they
supersede provisions of other existing |laws. M disagreenent

with certain of the District's specific assertions regarding

supersession is set out infra. However, as | stated in

Heal dsburg, supra, EERA s supersession prohibition can only
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exi st where actual conflict with Education Code sections is
revealed.1 Therefore, | amin agreenent with the Chairperson
that proposals which concern matters nerely addressed by
portions of the Education Code are not, for this reason,

rendered nonnegotiable. As | stated in Heal dsburg, supra,

p. 18, to attach such an interpretation to the supersession
| anguage coul d have the anonmal ous result of severely
restricting the purpose of the EERA. | therefore concl ude
that, where a provision of the Education Code inpels the public
school enpl oyer fo take certain action or where the statutory
| anguage evidences an intent to set an inflexible standard or
to insure immutable provisions, the parties are prohibited from
negotiating a provision which directly conflicts with the
inberative portions of the Education Code.

| amin general agreenent with the Chairperson's discussion

regarding the enployer's duty to interpret and eval uate

proposals submtted for negotiation. As stated in Heal dsburg,

supra, p. 8-9, both parties' obligation to participate in good

faith in the negotiating process requires that positions be

las the Chairperson states, the |anguage which prohibits
supersession is conplex and admttedly susceptible of varying
interpretations. However, | amunable to agree with the
Chai rperson's suggestion that the |anguage of section 3540
lends itself to a construction that it pertains only to
systens, such as the civil service system rather than to
specific, individual personnel policies. | find that a | abored
construction which is not consistent with the overall statutory
schene.
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del i neated, that proposals be refined and, through discussion,
that the parties attain clarification and nutual understanding
of the proposal's intent.

In its exceptions, the District asserts that many of the
hearing officer's conclusions are erroneous because, due to the
paucity of evidence presented at the hearing, the decision
rendered is not supported by the evidence. Perhaps this
resul ted because there was a failure to fully utilize the
process of negotiation to explore the paranmeters of the
proposals and the relationship to enunerated subjects.

Wat ever the cause, had additional evidence been presented at
the hearing, both the hearing officer and the Board itself
could have rendered a nore precisely delineated decision.
However, | do not perceive the relativescarcity of evidence as
a fatal flaw in the hearing officer's decision.

| amin essential agreenent with the Chairperson's
di scussion regarding the burden of proof and his concl usion
that the question of negotiability is one of |law to be deci ded
in accordance with the | anguage of the EERA and, specifically,
with section 3543.2 of the Act. The conclusions set forth in
this discussion are based on the |anguage contained in the
proposals and, on this basis, the question of negotiability can
properly be decided. Unquestionably, had there been nore
evidence as to the nmeaning and intent of certain proposals, the

Board's determ nations of negotiability could have been
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sonewhat nore precise. That difficulty has been dealt wth by
setting the paraneters of negotiability and leaving to the
parties the task, which is rightfully theirs, of refining the
proposal s through the bilateral give and take of negotiating.

The Chairperson affirns the hearing officer's dism ssal of the

3543.6 (c) charge against the Association. | agree with this

result.

Article 11l - Professional Dues or Fees and Payroll Deductions
Article |1l concerns professional dues or fees and payrol

deductions. The District objected that the Association's
listed payroll deductions would supersede provisions of the
Education and Governnent Codes that set forth specific
aut hori zed deductions. The District also declined to negotiate
as "out of scope" "any other plans or prograns jointly approved
by the Association and the District.”

Prelimnarily, | agree with the conclusion of the hearing
officer and the Chairperson that payroll deductions are
negoti abl e because they relate to wages. The hearing officer's
deci sion summarizes the matter succinctly:

The subject of wages includes not only how

much conpensation an enployee wll receive
for services perforned, but also the manner
in which the conpensation will be disbursed

to the enployee. [Gtation] Payroll
deductions are one node of dispersal and,
therefore, fall within the scope of
representation. (H Q Proposed Decision, p
20) .
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| also agree with the Chairperson's finding that not all
payrol | deductions nust be negotiated, only those deductions
where the relationship to an enunmerated subject in
section 3543.2 can be denonstrated. FEach proposed payrol
deduction nust be examned to determ ne a nexus between the
deduction and an enunerated subject in section 3543. 2.

| further agree with the Chairperson that deductions for
annuities, savings bonds and credit union accounts are within
scope.

| concur with the Chairperson's interpretation of Abood v.

Board of Education (1977) 431 U. S. 209 and find it inapplicable

to the current facts.

Al though | agree with the District's characterization of

the King Radio Corp.. v. NLRB (10th Cir. 1968) 398 F.2d 14 [68
LRRM 2821] case as inapplicable to the current facts, |
nonet hel ess find that the proposal is negotiable because of the
relationship to wages.

The District asserts that the subject of payroll deductions
has been preenpted by the Legislature which has specifically
aut hori zed certain payroll deductions (e.g., sections 1152
(savings bonds); 1155 (credit unions); 1156 (insurance
prem unms, enployee organi zation dues, credit union shares,
paynents to state agencies); 1157.1 (dues for enployee
associ ations); 1157.2 (charitable organi zations); 1157.3 (dues
in enpl oyee organi zati ons, i.e. unions); 1157.6 (retired
enpl oyee organi zations); and 3543.1 (giving enpl oyee
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organi zations the right to have the enployer deduct nenbership
dues pursuant to Education Code sections 45060 and 45168)).
However, the statutes authorizing certain payroll deductions do
not preclude other payroll deductions from being negotiated.

To the contrary, the Legislature' s authorization of payrol
deductions buttresses the Association's position that this is a
proper nethod of distributing wages.

Finally, 1 agree with the Chairperson's conclusion that the
remai ning portion of the proposal dealing with "other plans and
prograns . . ."is within scope for the reasons articulated in
his opinion. So long as the Association can show the nexus
bet ween a payroll deduction proposal and an enunerated subject
in section 3543.2, the enployer has the duty to negotiate on

that i ssue.

Article | V—Nondi scrim nati on

Article IV of the proposals, which concerns
nondi scrim nation, was found by the hearing officer to be
negotiable to the extent that it relates to transfers,
eval uation procedures and other enunerated subjects. In
excepting to this conclusion, the District argues that the
negotiability of this proposal is pre-enpted by existing | aws
whi ch afford enpl oyees adequate protections. Therefore, the
District asserts, subjecting this proposal to the negotiating

process would require the parties to engage in an idle act.
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Wth regard to several proposals addressed in the

Heal dsburg case, | expréssly rejected the argunent that the

the availability of alternative renmedies is a basis for
rendering a proposal nonnegotiable. Wile the discrimnatory
acts which would be prohibited by the instant proposal may al so
be chall enged on the basis of other statutory provisions, the
Association is nonetheless free to exercise its judgnent in
determining that a benefit is derived fromincluding this
protection in their negotiated agreenment. | therefore do not
conclude that the Association's right to negotiate an agreenent
covering matters which are within the scope of representation
or this Board's power to enforce that right is vitiated by the
exi stence of provisions in the Educati on Code which provide
simlar protections unless those provisions expressly reveal an
intent that they serve as the exclusive forum The Education
Code provisions cited by the District inmpose no such
“limtation.1

| find, therefore, that this proposal is negotiable to the
extent that it relates to wages, hours, enunerated terns and

condi tions of enploynent and nmatters related thereto. As I

11n_Local 12, United Rubber, Cork, Linoleum& Plastic
Workers of Anerica, AFL-CIO (1964) 150 NLRB 312 [57 LRRM 1535],
the NLRB simTarly concluded that its powers and duties were
“in no way limted by Title VII" of the Cvil R ghts Act of
1964 noting the Congress' rejection of proposed |anguage to the
Civil Rights Act which would have created excl usive
jurisdiction with the Equal Enploynent COpportunities Conm ssion,,
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concl uded in Heal dsburg, supra, with regard to the

nondi scrimnation clause, there is a clear and strong enpl oyee
interest in insuring nondiscrimnatory treatnent, and this
interest is not overridden by any legitinate enployer concern.
| concur with the Chairperson's determi nation that requiring
negotiations on this proposal abridges no nanagefial
prerogative and wth his finding that the negotiation process

is well suited to the airing of the parties' concerns.

Article VI —Public Charges

The Chairperson suggests that the breadth of this proposal
is limted to prescribing a "nethod avail able to enpl oyees for
answering public conplaints made to their enployer about job

perf or mance and as such is related to an enunerated term
and condition of enploynment, i.e., "procedures to be used for
the eval uation of enployees.” | agree with the Chairperson

that the subject matter of this proposal is negotiable, but
only to the extent it relates to evaluation procedures or any
of the other enunerated itens within scope. By its express
terms the proposal is not limted to job performance

conpl aints, but, instead, may be broadly read as enconpassi ng

any type of public conplaint involving a certificated enpl oyee.

The Chairperson also states that "it may be safely assuned

that teacher evaluation procedures include a review of
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complaints . . . pertinent to performance.” The testimony wes
to the contrary; in this District the evaluation handbook does
not provide for utilization of public complaints as a part of
the evaluation procedure. This current practice of nonuse of
such complaints by the District in conducting employee
evaluations does not howeva render this item nonnegotiable.
It is negotiable notwithstanding the District's present
practice because it is nonetheless related to an enumerated
term and condition of employmat namdy, the employees
interest in negotiating a procedure regulating the use of
public complaints for evaluation purposes.

Certain aspects of paragraphs 2 axdd 3 of this proposa
would impose a duty on parties wo are strangers-to the
enploymatt relationship, but the overall thrust of those
paragraphs is to ensure that the affected -employees are
afforded minimd due process rights. These paragraphs are
negotiable to the extent that they incorporate due process

considerations into the evaluation procedure. While the

_ proposal in its present fom.is objectionable in that it seeks

to impos= duties on third parties, the proposal could be
refined by removing the mandatory requirement in paragraph 2
that the complainant mest with the employee ad in paragraph 3

that the complainant set forth the complaint in writing ad

- provide, instead, that if the complainant does not do so the

complaint shall not be considered. | share the Chairperson's
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view that this proposal is an exanple of one which requires

refinement by the parties.

The provision in paragraph 3 for released time to initial

and comment on the conplaint does not conflict with Education

Code section 44031. (See discussion regarding Article XXXII,

infra.) Likew se, the grounds for adverse action by the

~District against

an.enpl oyee set forth in paragraph 5 does not

conflict with the grounds for dismssal of a certificated

.enpl oyee set forth in Education Code section 44932.2

2Education Code section 44932 provides that:

No pernmanent enployee shall.be dism ssed

except

for one .or nore of the follow ng
charges:

(a) Immoral or unprofessional conduct.

(b) Commi ssion, aiding, or advocating the
comm ssion of acts. of crimnal syndicalism
as. prohibited by Chapter 188, Statutes of

1919, or

(
(
(
(f
(

in any amendment thereof.

Di shonesty.

| nconpet ency.

Physi cal or mental condition unfitting

c)

d)

e) Evident unfitness for service.

% to instruct or associate with children.

g) Persistent violation of or refusal to

bey the school laws of the state or
reasonabl e regul ations prescribed for the
overnment of the public schools by the

tate Board of Education or by the governing

board of

the school district enmploying him

76



The District clains that the requirenment contained in
paragraph 4 that allegations which are found to be untrue be
destroyed immediately violates section 6200.3 i have found
in ny discussion concerning Article XXXI'I, infra, that the
. District may only destroy public records in accordance with the
prdcedure set forth in California Adm nistrative Code, title 5,
sections 16020, et -seq. That procedure does not permt the
"imedi ate" destruction of any records and thus, the aspect of

paragraph 4 requiring the "inmredi ate" destruction of untrue

(h) Conviction of a felony or of any crinme
- involving noral turpitude.

(i) - Violation of section 51530 of this code
or conduct specified in section 1028 of the
Gover nnment code, added by Chapter 1418 of
the Statutes of 1947.

(J) Violation of any provision in sections
7001 to 7007, inclusive, of this code.

(k)  Knowi ng nenbership by the enployee in
t he Communi st Party.

3Section 6200 provides:

Every officer having the custody of any
record, map, or.book, or of any paper or
proceedi ng of any court, filed or deposited
in any public office, or placed in his hands
for any purpose, who is guilty of stealing,
w | fully destroying, nutilating, defacing, .
altering or falsifying, renoving or
secreting the whole or any part of such
record, map, book, paper, or proceeding, or
who permts any other person to do so, is
puni shabl e by inprisonment in the State
prison not |ess than one nor nore than 14
years.

77



allegations regarding a certificated enployee conflicts wth
those regulations. This aspect of paragraph 4 is therefore
nonnegoti abl e.

This proposal is negotiable to the extent indicated in the

above di scussi on.

-Article VIl - Enploynent Cassi]fication and Assi gnment

Article VIl concerns classification and assignment of
--enployees. In its exceptions, the District argues that this
proposal is nonnegotiable because it contains "an inpermssible
restatenment and/or revision of a nultitude of Education Code
sections," and because it evidences a "blatant attenpt to
~infringe on nmanagenment's right to select, classify, assign, and
direct its personnel."
While | amin agreement with the Chairperson's
determ nation that certain portions of the Article are
negotiable, | find that paragraph one is outside of scope.
That proposal provides that assignnent and classification of
certificated enployees be directed with forenpst consideration
given to student welfare and continuity of instruction. This
proposal bears a logical and reasonable relationship to
enpl oyees' wages, hours and benefits because disruption of
educational prograns can undeniably inpact on the certificated

. enpl oyee's. working conditions. However, inny view, this
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relationship is outweighed by the enployer's legitimte
interest in educational policy concerns and its manageri al
prerogatives in structuring and directing its workforce.

As | indicated in ny opinion in San Mateo, supra,

educational policy concerns as well as manageri al interests
must be considered in the bal ancing phase of negotiability
decisions. .In reference to this proposal, the enployer may not
be conpelled to negotiate with the organization as to
educational continuity itself. It is up to the District to
“structure and direct the continuity of instruction. The manner
i n which such policy decisions inpact on enpl oyees' wages,
hours, or benefits will, of course, be subjecf to

negoti ations. However, the enployer is warranted in refusing
to negotiate with regard to deci sions which intrude on the
educational process and the instructional program (SEe_NEW
Rochelle (7/29/71) 4 PERB 3704, in which the New York PERB hel d
that the public school enployer nust determ ne the manner and
means by whi ch educational service is rendered; Yorktown

Faculty Association (5/13/74) 7 PERB 3051, in which curriculum

devel opnent was held nonnegotiable as a matter of educati onal

policy; Federal Way Education Association v. WPERC 1977-78 PBC

36827, in which the Washington state court held that
educational prograns were the sole responsibility of school
officials.) Thus, paragraph one of Article VII is

nonnegot i abl e.

79



- The Chairperson finds that .the classification system set
forth in paragraph 2. A -C. of this article is negotiable
because it clearly relates to wages and health and wel fare
benefits and because the proposal does not conflict with the

Education Code nor does it require acts at variance with those

statutorily demanded. | agree with the Chairperson that these
proposals relate to wages. | note that, while the term"fringe
benefits" is not defined in EERA, | would interpret this phrase

to enconpass subjects which relate to wages, |eave, health and
wel fare benefits and other enunerated subjects.

The cl assifications addressed in paragraph 2 A-C are
offered for purposes of definition within the negoti ated
agreenent and, as the Chairperson observes, the Education Code
sections which pertain to these enpl oyee groupi ngs do not
conpel the enployer to act in a manner which would conflict

with the proposals. |In Healdsburg, supra, | addressed the

supersessi on | anguage found in section 3540 of EERA and
concluded that if a proposal pertains to a subject which is
covered in the Education Code, the negotiability of that
proposal is not precluded so long as it does not directly
conflict wwth the code provision. Unless the statutory

| anguage clearly evidences an intent to set an inflexible

standard or insure inmutable provisions, negotiability should

not be precl uded.
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In review ng the Education Code provisions which are
pertinent to paragraph 2. A-C, | find no such statutory
i mpedi ment. Paragraphs 2. A ;B., and C of this proposal divide
certificated enployees into three categories which do not
exactly parallel the divisions of enployees as set out in the
Educati on Code. In Education Code section 45024, full-tinme
enpl oyees are defined as persons enployed for not |ess than the
m ni nrum day.4 That section specifically pernfts that such
enpl oyees can be required to work a longer period than the
m ni num day as defined. Education Code section 45025 permts
any certificated person to serve as a part-tinme enpl oyee,
defined as service for less than the mninumday. It provides
a salary rate which, |ike paragraph 2B, is based on a ratio to
full-time enployees. No category of enployees as is defined in
paragraph C is contained in the Education Code.

The categorization of enployees contenpl ated by paragraphs
2.A, B., and C does not inpermssibly conflict with the
Educati on Code sections referenced above. The stated purpose
of these paragraphs is to delineate enployee groupi ngs and, as
to those groupings, to incorporate the provisions of the

agreenment which relate to conpensation and benefits. The

4ps the Chai rperson notes, the m ninmum day when conputed
on a weekly basis amounts to approximately 20 hours. Education
Code sections 46112 through 46116 and section 46141 define the
m ni mum school day for various grade |evels.

81



categories do not in any sense interfere with the enployer's
right to direct the workforce or obstruct educational policy
considerations. | therefore find that the proposals set forth
in paragraphs 2. A ,B., and C are negoti abl e.

Par agr aph 2.h (1-6) of this article pertains to the
enpl oynent security of tenporary enployees.5 In ny view,
enpl oynent security is a matter of vital concern to tenporary
certificated enployees. VWhile | recognize that the enployer
shares an interest in selecting enployees for work assignnents,
| do not conclude that this concern overshadows the enpl oyees
interests in a nanner.mhich woul d require that the subject be
excluded from the negotiating process. As stated, infra, wth
regard to article XV and the selection of sumer school
positions, the selection of tenporary enployees for regular
positions does not raise the same concerns as are evident in an
initial hiring decision. The tenporary enpl oyees have an
enpl oynent relationship with the District which is

significantly different than the potential enploynent

S5paragraph 2 D (1) refers to sections 13336-13337.3 of
t he Educati on Code. These are now contained in sections
44917- 44920 of the reorgani zed Educati on Code. Although sone
of these sections refer to substitute enpl oyees, since the
headi ng of the proposal is Tenporary Certificated Enpl oyees |
assune the Association seeks to negotiate only as to those
enpl oyees. To the extent that the proposal is nmeant to include
Substitutes, | agree with the Chairperson that it is
nonnegoti abl e since those enployees are specifically excluded
fromthe unit.
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rel ationship that a prospective enployee has. The enployer's
right to exercise its judgnment with regard to enpl oynent
qualifications is insured when it initially hires the tenporary
enpl oyees.

VWi le the inpact of this proposal raises legitinmate
concerns relevant to the District's financial situation and its
flexibility in adm nistering the educational system which may
entail educational and public policy considerations, | do not
view these as outweighing the strong enployee interests also
involved.. As | stated in ny concurring opinion in San Mateo,
supra, the nere presence of educational or public policy

consi derations does not render a proposal nonnegotiable (at p.

... 37).  Here, educational and public policy issues other than

flexible admnistration are raised by the proposal to the
extent that rehiring or reassignment of experienced teachers
may result in benefits to educational goals and, perhaps, the
continuity of instruction to students. Therefore, | viewthe
negoti ating process as an appropriate forumfor resolution of
these interests. | also find that no Educati on Code provision
conpels action by. the District which directly conflicts with

t he mandate of paragraph 2.D.(l-6). | agree with the
Chairperson's conclusion that this proposal permssibly

provi des supplenental rights to tenporary enpl oyees and is

negot i abl e.
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Simlarly, with regard to paragraph 2. E. which refers to
home teachers, amin agreenent with the Chai rperson's finding
that this proposal relates to hours and benefits of hone
teachers. The enployer's interest in assigning such work and
in inplenmenting educational policies to include such
instruction is not intruded upon by this otherw se negotiable
proposal .

Paragraph 2.F. of article VIl seeks to preclude any
assignnent of certificated enployees to positions requiring
qualifications, training or experience beyond that maintained
by the-individual enployee. This proposal bears a clear
relationship to reassignment and transfer policies.6 It also
may relate to evaluation procedures. The District's-interest
in insuring a sound educational programis not offset by this
proposal but may in fact be furthered by this item |
therefore amin agreenent with the Chairperson's concl usion

that it is negotiable.

61 amaware of the fact that reassignnent was not an
enunerated subject at the tinme this case arose. However, in
accordance with ny discussion in San Mateo, supra, pages 33- 36,
| am unable to conclude that reassignnment as a negotiable item
was specifically added because it bears no |ogical or
reasonabl e relationship to wages, hours or other enunerated
terms. of enploynment. To the contrary, | view reassignnent as
affecting the enpl oyees' wages and hours because it has the
.effect of specifically continuing the enploynent relationship.
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Article VIII—€onpensation

Article VIl concerns conpensation. | amin agreenment with
the Chairperson that article VIIl is negotiable, and I
essentially agree with his discussion.

| would also note that the District's assertion that all of
the reenpl oynent rights of tenporaries and substitutes are
addressed in and preenpted by Educati on Code
sections 44917-44921 is wthout nmerit. These sections dea
with classification of substitute and tenporary enpl oyees and
their reenploynent rights. Paragraph 2.D. does not conflict
with these provisions. Rather, it seeks to determ ne a nethod
by which regular certificated enpl oyees who have been
substitutes or tenporary enployees can obtain credit (and
presunmably greater pay) based on t hat experience and in |arge
part tracks Educati on Code section 44918.

As to paragraph 2, it is entirely consistent with Education
Code sections 45038 and 45048 as the Chairperson notes. The
latter section specifically provides that paynent may be nmade
on the last working day of the nonth. The District argues that
this paragraph is nonnegotiable because it relates to sumer
school enployees and because Educati on Code section 45049
controls. As to the latter argunent, this proposal does not
conflict with Education Code section 45049 and is negotiable

provi ded that summer school positions are in the unit. As
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di scussed with reference to article XV, _infra, that issue
cannot be determ ned here, and there are unit nodification
procedures to deal with such disputes (PERB rule 33260

et. seq.).

Paragraph 15 is negotiable. The hearing officer notes that
both public and private sector cases are in accord. (H Q
Proposed Deci sion, p. 39)

Paragraph 17 is negotiable for the reasons set forth in the

Chai rperson' s opi nion

Article X-Working Conditions

Article X relates to working conditions. The Association
asserts that each disputed paragraph relates to eval uation
procedures.

Paragraph 1 can arguably inpact eval uation procedures since

a lack of appropriate classroomfacilities could adversely

affect a teacher's evaluation. This proposal may also relate

to class size, as the Chairperson suggests, since the size and
type of classroomnmay vary depending on class -size. | would
permt enployee organi zations to conpel negotiations on a
narrower proposal which would insure that a lack of classroom
facilities would not negatively affect evaluations. The
current proposal, however, poses too substantial an

interference with the enployer's interest in directing and
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managi ng the certificated workforce, in nmaking appropriate work
assignnents and in parceling out available facilities and is
t herefore not negoti abl e.

The Chairperson notes that enployees' concern with this
proposal is the same as they have with their overall ability to
performtheir job. To the extent this relates to eval uation
procedures, | agree. | note, though, that overall ability to
performone's job nust be tied to the enunerated terns and
conditions of EERA, or matters related to them to be in scope.

Paragraph 4 attenpts to secure a consultation right with
buil ding adm ni strators regardi ng scheduling, assignnents,
faculty nmeetings, accounting requirenents, and other
educational matters.

Wi |l e section 3543.2 prescribes consultation on certain
matters and permts consultation on all other matters,
consultation itself is not listed anong itens within the scope
of negotiation. |If an itemis within the scope of negotiation,

the parties are free to propose nerely consulting about the

itemrather than negotiating about it. The Association cannot,
however, add to the subjects about which managenent nust confer
with it by proposing to negotiate a right to consult about
itenms which are otherwi se outside the scope of negotiation and
on which consultation is not required by the statuté. Thi s

woul d serve to circunvent the statute and bootstrap into
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negotiations " consultation” on items which would otherwise be
within management's prerogative.

| agree with the hearing officer that the paucity of the
record makes it difficult to determine whether the proposed
items impact on hours of employment or only on the internal
structuring of the norma woak day.

As set forth in San Mateo, supra, and_Palos Verdes Peninsula Unified
School District/_P_I_ga_gMyjchgd_ML(?/16l79) FERB Decision No. 96

if scheduling or assignments impacts on the number of hours in a day that a

teacher would be required to work or the distribution of hours of work, then
it is reasonably related to "hours of employment” and is négotiable.
Alternatively, _if scheduling or -assgnments refers to the
internal ordering of classes or duties, the item falls within
the ambit of managament prerogative and is not negotiable.
Presumably the proposal on faculty meetings pertains to
--meetings required by the District. If such faculty meetings
occur outside the norma workday, or if the meetings cut into
an instructor's preparation, lunch, rest time or similar time,
the item relates to hours of employment and is negotiable.
Similarly, to the extent that accounting requirements
placed on teachers impact on available preparation, rest time
or similar time periods, the item is negotiable since it
relates to hours.
"Othe educational matters' is so vague as to defy

categorization. | disagree with the Chairperson that this
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seeks a nechanism for inplenenting consultation rights that the
Associ ati on possesses pursuant to EERA. | agree that
procedures for inplenmenting the consultation rights set out in
EERA are negotiable. | viewthis proposal, however, as seeking
to give the enployees the right to consult about "other
educational matters that are decided on a individual school
basis.” To the extent that this enconpasses only those
educational matters set forth in EERA, e.g. course content and
curriculum it is negotiable. To the extent it enconpasses
other matters, it is not.

Li ke paragraph 1, paragraph 8 may have an inpact on
'enployee eval uati on procedures because inadequate supplies
- could obstruct satisfactory work performance. However, as
written, this proposal is nonnegotiable because it intrudes on
managenent's right and responsibility to allocate funds for
supplies as it deens necessary in order to best inplenent
“educat i onal policy. Again, a narrower enployee proposal which
specified that a lack of adequate supplies would not reflect on
‘é teacher’s eval uation would be negotiable as related to
eval uati on procedures.

Paragraph 10 refers to "adjunct duties". Al though
managenent has a right to assign duties during the course of

the day, if these duties affect a teacher's preparation tinme,

89



rest periods, lunch or breaks, the proposal is logically
related to hours and thus negotiable.7

Further, | agree with the Chairperson's opinion that
employees have a legitimate interest in a fair assgnment of
tasks and can negotiate to insure that this goal is
accomplished.

Paragraph 12 is a nonnegotiable proposal, in my view,
because it infringes on management's authority to allocate
funds in a manng best designed to effectuate educational
policy. While employees may legitimately be concerned with
attaining those facilities by which property is secure and

safe, this concern is overridden by management's interests.

Article XI—Hours of Wak

| agree with the Chairperson that the subject of
paragraph 1 is negotiable to the extent the Association seeks
to negotiate the numba of houfs the teachers are required to
be present during the wakday  (Pdos Veades Peninsula Unified Schod District/
Pleasant VVdley Schod District, supras San Mateo, supra)-. However,

to the extent the Association seeks to negotiate what classes will
be held and when, as the last sentence of paragrgph 1 may imply, the proposd

is nonnegotiable because it intrudes on the area of the employer's

7San Mateo, supra, and Palos Verdes, supra.
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right to direct its workforce and significantly inpinges on
educational policy issues. It is thus outside scope. The
Associ ation's desire to be provided tinely notice of the
schedul e i s negoti abl e.

| agree with the Chairperson that the subject of paragraph
5 1i.e., timng of faculty neetings, is negotiable for the
reasons he expresses. The District has an interest in
controlling its workforce and there are clear educational
policy aspects to the nunber and timng of faculty neetings.
These are outweighed in this instance by the enpl oyees’
interest in negotiating the nunber of hours they are required
to work. However, the scheduling of faculty neetings which are
timed so as not to inpinge on the enployee's nonworking tinme or
preparation tine is nonnegotiable.

The Chairperson finds that the establishnent of "yard duty
schedul es [the subject of paragraph 6] which may i npinge oh
nonworking time, i.e., during lunch or breaks, are a required
subj ect of negotiation.” | agree. Further, | view such
schedul es as negotiable if they inpact on an enpl oyee's

preparation tine.

The subject of paragraph 7, i.e., preparation tine, is
negotiable for the reasons expressed in San_Mateo, supra. In
his dissent in San Mateo, Menber Gonzales states that to make

preparation tine negotiable, if that is defined to include
other than mnisterial tasks which nust be done on canpus, is
to denean teaching as a profession and turn it into nmerely a
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job. To the contrary, to require teachers to prepare is a job
requirenment and to prohibit them from negotiating over a
requi renent which clearly affects the hours they nust work is
to denmean the worth of the teachers' tine to the enployer. It
is mani festly unfair to require work and extract it w thout pay
because it is denomnated as "professional" work.

As to paragraph 9, | view this proposal as outside of scope

because it is overbroad. While its provisions clearly refer to

.enployees' hours, and possibly eval uation procedures (since
training may affect evaluations) it would nonetheless require
that the enployer agree to a specific and fixed allocation of
time for staff devel opnent for an undi scl osed purpose. VWile
this proposal may be an area of legitimte enployee concern and
may seek to incorporate a |audable program of needed
devel opnent, it fatally interferes with nmanagenent's authority
to direct its workforce. The nunber and timng of such
trai ning days may al so have strong educatiohal pol i cy
i nplications.

To the extent paragraph 9 addressed providing training
relating to, for exanple, safety procedures, it would be
negoti able since this is an expressly enunerated term and
condi tion of enploynent. However, the proposal in its present
form cannot be read so narrowy and in the absence of further
refinement it is nonnegoti able.

The hearing officer found the subject matter of paragraph
13 outside scope and thus nonnegotiable. The District excepted

92



on the ground that there was not sufficient evidence in the
record to enable the hearing officer to nake that
determination. Notwithstanding the District's objections, |
agree with the hearing officer and the Chairperson that this
matter is outside scope. Wiile this proposal has a

rel ationship to teachers' hours, it unduly encroaches upon the
manageri al prerogative of the District to establish the

requi site anount of instructional tine it deens necessary for

children in special education.

Article XIV—€omm ttees; Appendix B - School Cal endar

| agree with the result reached by the Chairperson and his
rati onal e supporting that result.

The Chairperson did not, however, nention that the D strict
opposes negotiability on the ground that this proposal
conflicts with the authority and responsibility inposed on it

by Education Code sections.350108, 350209 and 35161. 10

8Educati on Code section 35010 provides that:

Every school district shall be under the
control of a board of school trustees or a
board of educati on.

9 Educati on Code section 35020 provides that:

The governing board of each school district
shall fix and prescribe the duties to be
performed by all persons in public school
service in the school district.

10 Educati on Code section 35161 provides that:
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That the District has the power and responsibility
conferred on it by these statutory provisions cannot be
denied. | submt, however, that these provisions do not
expressly confer pomer on the District to unilaterally
establish a calendar. |Instead, they are to be read and
construed in conjunction with the provisions of the EERA which
require bilateral discussion between the parties on all matters
within the scope of representation.

This proposal is negotiable to the extent indicated by the
Chai r person because of its relationship to hours of enploynent,

an expressly enunerated itemw thin scope.

Article XV—Summer Schoo

Article XV pertains to sumer school sessions. The
District's exceptions address those portions of this article
which relate to selection procedures, specifically paragraphs 6
t hrough 10, which are designed to insure regular term teachers
priority in obtaining sumrer school positions. The D strict
maintains that it is not required to negotiate on the selection

procedure used for any staffing, .including the staffing of

The governing board of any school district
may execute any powers delegated by law to
it or to the district of which it is the
governing board, and shall discharge any
duty inposed by law upon it or upon the
district of which it is the governing board.
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sumer school positions. It cites Education Code

sections 44913, 44923 and 51730 in asserting that it should not
be required to negotiate this proposal. Those code sections
are neither directly applicable nor in conflict with the

Associ ation's proposal.

In considering the negotiability of this proposal, | note
that the enployer has a valid and legitimate interest in
selecting those persons who are to staff the summer school
positions available. |In addition, however, the enployees have
--a legitimate interest in establishing a procedure by which
persons wll be selected to fill these positions and in
obt ai ni ng such positions. Summer school appoi ntnent
necessarily results in an increase in hours of work and
conpensation as to those teachers who also work in the regular
term |In balancing these interests, | believe that this
proposal, which seeks to establish predictable nethods of
enpl oyee selection, including a seniority factor as set forth

in paragraph 10, is negotiable.

| view this proposal as distinguishable frominitial hiring
decisions and nore simlar to decisions regarding re-enploynent
and re-call.. The pertinent distinction is that the enployer's
interest in initial selection raises concerns as to the
gualifications of those persons selected. Such hiring
deci sions involve areas of managerial prerogative and al so

i mpact on educational policy factors. However, when the
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enpl oyer's selection is restricted to a pool of candidates

whi ch have already nmet with the enployer's approval, as
evidenced by their previous enploynent relationship, then I
find no inpermssible intrusion into the real mof manageri al
rights but rather find that the neeting and negotiating process
is the forumfor addressing the countervailing interests of the
teachers and the District.

In so holding, | note that | do not find paragraph 6 as
establishing that special programs for sumer school w Il be
offered. Clearly, the establishnent of such prograns woul d be
a managerial prerogative with evident educational policy
concerns. My conclusion that this proposal is negotiable rests
on the assunption that paragraph 6 defines special prograns for
purposes of setting forth in the agreenent which positions wll
be governed by the selection procedure contained in
par agraphs 6-10. | therefore agree that, in nost respects,

paragraphs. 6-10 of this article are negotiable.

The | ast sentence of paragraph 6 attenpts to direct the
District to have the Summer School D rector and the Head
Teacher interview applicants. This intrudes on the enployer's
right to direct and assign work tasks, and it is not negotiable.
| also wish to corment on the last clause of paragraph 10
which refers to the devel opnent of specific prograns. In part,
this proposal raises issues relevant to educational policy

concerns. On bal ance, however, because it requires that such
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prograns are a factor to be considered in sumer schoo
sel ection, | fihd that managerial interests are not violated,
and the proposal is not rendered nonnegoti abl e because of this
portion.

| amin agreenent with the Chairperson that all of the
above are negotiable if sumrer school positions are in the
unit. | also agree that unit nodification is the appropriate

way to resolve this question.

Article XVIII—-+teaves

The District has submtted exceptions to the hearing
of ficer's conclusions regarding paragraph 1 and paragraph 6.G
of article XVIII. Paragraph 1 of this article seeks to
i ncorporate various Education Code provisions which pertain to
| eaves and paragraph 6.G prohibits the enployer from using
pregnancy.as the basis for several enploynent related
decisions. As to paragraph 1 of this article, | amin
agreenment with the Chairperson that this proposal, which
i ncorporates the specified Educati on Code provisions regarding
| eave, is negotiable. | note that paragraph 1 refers to other
paragraphs of this Article as supplenenting the Educati on Code
sections specified in paragraph 1. Since none of those
par agraphs were excepted to by the District, | am addressing

only the incorporation of the specified code sections.
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As the hearing officer concluded, the supersession |anguage
of section 3540 of the EERA prohibits the negotiability of
proposal s which would result in the supersession of provisions
set forth by the Education Code. In this instance, however, by
incorporating the Education Code sections into the parties’
negoti ated agreenment, the enployer is nmerely obligated to act

inconformty with those statutory specifications. Thus,

because leave is a specifically enunerated termand condition
of enploynent and because the enployer's interest in managing
enpl oyee |leave is not jeopardized by this proposal, | agree
with the Chairperson's conclusion that it is negotiable.

The District argues that paragraph 6.G of this proposal is
nonnegoti abl e because various state and federal |aws exist
whi ch provide adequate renedies for such discrimnatory
treatment. In ny view, paragraph 6.G is negotiable to the
extent that it relates to enunerated subjects set forth in the
Act or matters relating to enunerated subjects. In other

words, as | said -in Heal dsburg, supra, with regard to a

nondi scri m nati on proposal, the District nust negotiate this
proposal to the extent that it pertains to such matters as
setting wages, establishing hours of work, inplenmenting |eave
and transfer policies, pronotions, or evaluation procédures.
Wth regard to the District's argunment that this proposal is

unnecessary and thus nonnegotiable, as | stated in Heal dsburg,

supra, the availability of alternative renedi es does not render
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an ot herw se negoti abl e proposal nonnegotiable. Wile
Educati on Code section 44965 pertains to |eaves of absence for
pregnancy and childbirth, that provision of the statute does
not conflict with the Association's proposal.

Thus, | conclude that paragraph 6.G(2) is negotiable to
the extent that training selections affect pronotions which in
turn relate to wages. (See ny discussion with regard to Article

XI X in Heal dsburg, supra, in which I conclude that pronotion is

a negotiable subject.) Simlarly, paragraph 6.G(4) 1is
negoti abl e because of its relationship to reassignnment as well
as to pronotions. Paragraph 6.G (5) specifically prohibits
discrimnation as to wages and is thus clearly negotiable. The
“"terns and conditions” |anguage of subpart (5 1is read to
incorporate those itens which are enunerated terns in the EERA
or related to such enunerated terns and, thus, with this
[imtation, is negotiable. As to paragraph 6.G (1) and (3),
however, these proposals are outside of scope because the

enpl oyer's decision to hire or fire enployees should not be
subjected to the negotiation process. Wile such is not the
case in the private sector, under the |anguage of EERA |
conclude that on bal ance the enployer's prerogative prevails
over the unquestionably strong interest that enpl oyees have in
these areas. Wiile these actions may be chall enged based on

ot her |egal obligations inposed on the school districts, the
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parties are not permtted, in ny view, to intrude on these

manageri al prerogatives as is contenplated by these subparts.

Article XXI—€ertificated Enployee Eval uations

The hearing officer concluded that this proposal relates to
"procedures to be used for the evaluation of enployees" and is
negoti able. The District excepts fromthis conclusion on the
grounds that the proposal inposes a limtation on the materi al
that may be kept in an enpl oyee's personnel file and does not
relate to the actual procedures for the evaluation of a
certificated enpl oyee.

Enpl oyees' eval uations have a direct effect on their future
wages, hours of enploynent, and other enunerated terns and
condi tions of enploynent. Therefore, enployees have a vita
interest in insuring that only evaluations conducted in
accordance with a negotiated procedure be included in their
personnel files.

While articles VI and XXXI| also seek to inpose linitations
on the contents of personnel files, this proposal, viewed
i ndependently, would only prevent the District from including
eval uations that are not conducted in accordance wth the
negoti ated procedure in an enpl oyee's personnel file; it does
not by itself foreclose the District from including other

materials in such files.

100



| conclude therefore that the District's interest in
regul ating the contents of its files does not outweigh the
enpl oyees' interest in guaranteeing that their personnel files
contain only those evaluations which are properly conducted in
accordance wth the negotiated eval uati on procedure.

Thi s proposal is negotiable.

Article XXIl - Resignation and D sm ssals

Article XXIl of these proposals refers to resignation and
di sm ssal of enployees. Since parts 1-3 of this itemwere not
excepted to by the District, they are not included in ny
review. Part 4 of this article, however, was excepted to by
the District. The District argues that the hearing officer was
unwarranted in finding that this proposal provides for
severance pay, is an economc benefit and is thus negotiable
because of its relationship to wages. The District disputes
the characterization as severance pay and asserts that this
proposal would inpose a penalty for wthdrawi ng di sm ssal
notices. The District argues this proposal is nonnegotiable
because of article XVI, section 6, of the California
Constitution which prohibits gifts of public funds. It also
urges that this proposal is in conflict with those provisions
of the Education Code which provide procedures for enployee

di schar ge.
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In its present form the proposal would require paynent of
$300 and paynent of expenses incurred in connection with an
enpl oyee's search for other enploynent. The latter portion of
this itemis unlike a penalty and is intended as conpensation
for such efforts incurred as a result of the rescinded
dismssal. In conformty with the follow ng discussion, | find
it negotiable.

The portion of the proposal which requires the fixed
paynment of $300, however, is less easily categorized. To the
extent that it is intended as a penalty, | amin agreenent with
the Chairperson that it is nonnegotiable. However, it is also
possible to view this demand as a financial award akin to
"séveFénce pay as the Association asserts.

In general,léevefance pay is afforded to discharged
enpl oyees in order to ease the burden that results from | oss of
enploynent. It is generally characterized as a form of
conpensation granted to alleviate the need for econom c
adj ust ment brought about as a consequence of unenpl oynent.

(Straus-Duparquet, Inc. v. Local Union No. 3, IBEW (2nd Cir.

1967) 387 F2d 649.) It is provided in order to insure a worker
whose enpl oynment has been terminated funds to depend on unti

ot her enpl oynent is found. (In re Brdoklyn Citizen (1949) 90

N.Y.S. 2d 99 [23 LRRM 2429]; In re Public Ledger, Inc. (3rd Cir.

1947) 161 F.2d 762 [20 LRRM 2012].) Since the Association's

proposal would require the District to alleviate the financial
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hardshi p occasioned by the period of unenploynent which would

persist until the dism ssal was rescinded, the proposal may be

viewed as severance pay because it seeks a simlar benefit.
However, it is also possible to view the proposal as

i mposing a benalty on the enployer. The fixed sum of $300

suggests that the primary purpose of this proposal is not to

reconpense the enployee for |losses attributable to the

dismssal. (Onens v. Press Publishing Co. (1965) 120 A 2d 442

[37 LRRM 2444].) Thus, while this proposal is susceptible to
varying interpretations, | conclude, consistent with the
follow ng discussion, that the proposal is negotiable to the
extent that it seeks éevérance pay.

| amin agreenenf that th{s proposal relates to wages
because it contenplates a financial benefit granted to
enpl oyees whose di sm ssal notices were rescinded. Wile |
concur with the District's assertion that private sector case
| aw cannot be wholly adopted or viewed as controlling in the
public sector |abor relations sphere, | nonetheless find the
instant proposal bears the required |ogical and reasonable
relationship to wages as is demanded by EERA. The enployer's
interest in preserving funds, while a legitimte concern, does
not rise to the level of rendering this proposal outside of
scope. In balance, the enployees' interests prevail.

| agree with the hearing officer's conclusion that part 4

does not affect the operation of the Education Code provisions
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cited by the District. Part 4, by its terns, does not
interfere or intrude on the District's authority to effectuate
enpl oyee dism ssals but inposes a financial burden wth regard
to rescinded notices of such. The nunerous Education Code
provisions cited by the District concern the di sm ssal
procedures and are not superseded by this proposal. Only
section 44943 of the Education Code pertains to rescinded
notices, and it nerely affords the enployer the option of
rescinding dismssal notices. It is thus not in conflict with
the proposal.

Finally, the District argues that this proposal is rendered
nonnegoti abl e because it is a gift of public funds in violation
of the California Constitution. PERB is charged with the
responsi bility of enforcing EERA, not the Constitution, and in
determ ning the negotiability of this proposal and the inpact
of the constitutional prohibition as to gifts of public funds,
| amm ndful of California Constitution Article |11, section
3.5 which limts an adm nistrative agency's power to refuse to
enforce statutes on constitutional grounds. This limtation,
however, does not preclude the agency's conpetence to exam ne
evi dence offered to the agency in light of constitutional
standards or the responsibility to be cognizant of applicable
constitutional safeguards. (Goldin v. Public Uilities
Conmi ssion (1979) 23 Cal.3d 638 [153 Cal . Rptr. 802, 592
P.2d 289] .)
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| therefore note that in interpreting the California
Constitution and the prohibition on gifts set forth in
Article 6, section 16, the California courts have established
that certain financial gains are deened perm ssible to the
extent that they effectuate a public purpose. In establishing

this test, the court in County of Al aneda v. Janssen (1940) 16

Cal.2d 276 [106 P.2d 11, 130 A L.R 1141] stated:

The benefit to the state from an expenditure
for a 'public purpose' is in the nature of
consi deration and the funds expended are
therefore not a gift even though private
persons are benefited therefrom

(See also Gty of Montclair v. Donal dson (1962) 205 Cal . App.2d

201 [22 Cal .Rptr. 842]; California Enp. Etc. Com v. Payne

(1947) 31 Cal.2d 210 [187 P.2d 702]; People v. Gty of Long

Beach (1959) 51 Cal.2d 875 [338 P.2d 177].) In view of this
rule, | find no reason to determne that this otherw se
negoti abl e proposal is rendered nonnegoti abl e because |
conclude that a public purpose is served by affording sonme
measure of financial support to those enpl oyees who are
confronted with dism ssal notices which are thereafter
rescinded. Negotiability is therefore consistent with the
apparent constitutional standard. Thus, while the District is
in no way conpelled to agree to this proposal, it may not
refuse to engage in neaningful negotiations with the enpl oyee

organi zati on because, to the extent that it is viewed as
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‘severance pay, the provision is within the scope of

representation as contenpl ated by the EERA.

Article XXIll---Early Retirenent

The District asserts that if the subject of this proposal
is viewed as an early retirenent provision, i.e., allowng an
enpl oyee to retire at age 50, it conflicts with the State
Teachers® Retirement System which provides that a nember of ‘- the
system may not receive benefits until he or she reaches age
55. A simlar conflict is asserted by the District if Article
XXI'l'l is viewed as a work reduction proposal because Education

Code section 44922H specifies the conditions under which the

H Education Code section 44922 provides as foll ows::

Not wi t hst andi ng any other provision, the
governing board of a school district may
establish reqgulations which allow thelr
certificated enpl oyees to reduce their
workload fromftull-tine to part-tine duties.

Such reqgul ations shall include but shall not
be Iimted to the Tollowng 1T such

eénpl oyees W sh to reduce therr workl oad and
mal ntarn retirenent benefits pursuant to
Sectiron 22724 of this code or Section 20815
of the Governnent Code:

(a) The enployee nust have reached the age
of 55 prior to reduction of workl oad.

(b) The enpl oyee nust have been enpl oyed

full tinme in a position requiring
certification for at least 10
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District may allow their enpl oyees to reduce their workl oad

fromfull-time to part-tinme duties.

years of which the innediatelr precedi ng
five years were full-tinme enploynent.

(c) During the period inmediately preceding
a request for a reduction in workload, the
enpl oyee nust have been enployed full tine
in a position requiring certification for a
total of at |east five years without a break
in service. For purposes of this
subdi vi si on, sabbaticals and other approved
| eaves of absence shall not constitute a
break in service. Tinme spent on a
sabbatical or other approved |eave of
absence shall not be used in conputing the
five-year full-time service requirenent
prescribed by this subdivision.

(d) The option of part-tinme enpl oynent nust
be exercised at the request of the enployee
and can be revoked only with the nutual
consent of the enployer and the enpl oyee.

(e) The enployee shall be paid a salary
which is the pro rata share of the salary he
woul d be earning had he not elected to
exercise the option of part-tinme enpl oynment
but shall retain all other rights and
benefits for which he nmakes the paynents
that would be required if he remained in
full-time enpl oynent.

The enpl oyee shall receive health benefits
as provided in Section 53201 of the
Governnent Code in the sane manner as a
full-time enpl oyee.

(f) The mninmum part-tine enploynment shal
be the equival ent of one-half of the nunber
of days of service required by the

enpl oyee's contract of enploynent during his
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| do not view this proposal as an attenpt to alter the
provisions of the State Teachers' Retirement law. In fact,
conflict between the proposal and the State Teachers'
Retirenment System appears to have been consciously averted.
For exanple, contrary to the District's assertion, the proposal
is silent wth respect to when enpl oyees participating in the
program would be eligible to begin receiving retirenent
benefits. Nor does it specify the retirenent service credit

such enpl oyees would receive while enployed part-tine.

final year of service in a full-tine
posi tion.

(g0 This option is limted in

preki ndergarten through grade 12 to
certificated enployees who do not hold
positions with salaries above that of a
school principal.

(h) The period of such part-tine enpl oynent
shall not exceed five years.

(1) The period of such part-tine enpl oynent
shall not extend beyond the end of the
school year during which the enpl oyee
reaches his 65th birthday.

This section shall remain in effect only
until June 30, 1983, and as of such date is
repeal ed, unless a later enacted statute,
whi ch becones operative before that date,
del etes or extends such date. However, any
menber who conmences part-tinme enpl oynent
pursuant to this section prior to June 30,
1983, may conti nue such part-tine enpl oynent
and receive such retirenent benefits and
heal th benefits until the nmenber has
conpleted five years of such part-tine

enpl oynent . (Enmphasi s added.)
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Thus, while this article is labeled as an early retirenent
proposal, it has nore of the characteristics of a reduced
wor kl oad program which the District is permtted to adopt, by
regul ati on, pursuant to Education Code section 44922. Such
regul ati ons nmust contain, inter alia, provisions regulating the
age of such enpl oyees, salary, fringe benefits and the m ni num
nunber of required working days only if such enployees wish to

reduce their workload and naintain retirenent benefits under

the State Teachers® Retirenment System This section does not
prohibit the District from adopting another programif the
enpl oyees do not wish to maintain their retirement benefits.
Because the enpl oyees do not seek through this proposal to
maintain their retirement benefits, it does not conflict with
Educati on Code section 44922.

| concur in the Chairperson's statenent that the usage of
the term "independent contractor”™ in this proposal creates
confusion. For exanple, in paragraph 3 the proposal refers to
the certificated enpl oyees participating in the program as
"consul tants" and "independent contractors.” In |egal parlance
an independent contractor is, by definition, not an enpl oyee
and different rights and responsibilities are inposed on each
cl ass of persons depending on that status. Wile this proposal
is thus, admttedly, sonewhat confusing, | view the overal
thrust of this article as an attenpt to negotiate a reduced

wor kl oad program for enployees in the unit. As such, it is
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negoti abl e because it relates to the hours and wages of the

menbers of the unit.

Article XXIV—Partnership Teaching

This proposal relates to job sharing. The hearing officer
and the Chairperson conclude that it is within the scope of
representation because it directly relates to wages and hours.
| agree. | also concur in the Chairperson's assessnent that
the proposal relates to transfer and reassignnent policies and
generally agree with his discussion on this Article.

The District objects to the hearing officer's findings and
mai ntains that this proposal inpermssibly invades its
managerial responsibilities "to design and maintain the program
for its pupils.” It cites Education Code sections 51102 and
51041 which relate generally to school districts' obligations
regardi ng establishnment of prograns. The Association's
proposal, however, does not seek to dictate the establishnent
of partnership teaching positions, nor to set guidelines for
establ i shing such positions, functions which fall squarely
wi t hi n managenent's domain. The record reflects sonme history
of job-sharing in the District (H O Proposed Decision, p
91). This article nmerely proposes that, if such partnership
positions are created, the exclusive representative has the

right to negotiate how the establishnment of such positions wll

110



be inplenented and that certain procedures will be followed to
protect the enploynent interests of enployees who accept those
positions.

Paragraph 3 is reasonably related to transfer and
reassignnment in that it insures, anong other things, that only
teachers who desire to be transferred to partnership positions
will be transferred.

Paragraphs 6, 7 and 9 are all reasonably related to wages
and hours of enploynent, regulating the relative assignnents
each partner wll have, thus affecting hours, (paragraph 6),
perm ssi bl e absences of each partner (paragraph 7), and
appropriate salary increments for each partner (paragraph 9).

Partnership teaching will obviously have educati onal
ramfications in a classroom Only managenent, with its
educati onal policy mandate, can determ ne whether such a
teaching arrangenent is advisable. However, once the decision
is made to institute it, enployees have a clear interest that
fair assignnents of such partnership positions are nade and
that partnership enpl oyees receive appropriate benefits and
protections simlar to regular enployees. Thus, the subject of

this article is negotiable.

Article XXV—<ertificated Enployee Safety

Article XXV concerns certificated enpl oyees' safety. I

agree with the hearing officer's and Chairperson's concl usions
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that this provision relates to safety conditions of

enpl oynent. The hearing officer noted, and | agree, that
physical facilities alone don't dictate safety considerations
but that human dangers as well can have an affect on teacher's
saf ety.

Section 3543.2 specifies "séfety condi tions of enploynment”
as a termand condition of enploynent. The Legislature has
thus determned that, as a public policy matter, teachers’
interest in safety exceeds conpeting educational policy
consi derations such that the subject should be negoti ated
rather than left conpletely to the District. | see no
educational policy interest or other managerial prerogative
that would be served by foreclosing negotiating on certificated
enpl oyees' safety. Wiile the subject of student discipline has
inplications for the District's ability to carry out its
educational mssion, this proposal specifically addresses
discipline as it relates to teacher safety. Cearly teachers
have a vital interest in being able to defend thensel ves
agai nst assaults by students. As the hearing officer found,
such assaults are less likely to take place when the District
fully supports its certificated enployees in actions resulting
from such assaul ts.

The District maintains that Educati on Code sections 44014,
44807 and 44808 already afford certificated enpl oyees sone of

the protections that they seek to negotiate here. It also
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~argues that the subject is covered by the Torts O ains Act,
specifically sections 825 and "825(a)" (sic). Consequently, it
clains "the entire content of Article XXV is preenpted by
existing law'. For the reasons set forth below, | disagree.

Al t hough several of the code sections mrror the paragraphs in
this proposal, the paragraphs do not conflict with the
enunerated statutes and thus are negoti abl e.

| agree with the Chairperson's assessnent that Education
Code section 44807, which recognizes a teacher's right to use
reasonable force to maintain order and protect the health and
safety of pupils, does not preenpt the proposal fof the reasons
articulated in his discussion.

Educati on Code section 44808 indemifies the school
district for the conduct of its students when not on school
property with specified exceptions. This section is conpletely
irrelevant to the concerns expressed in the Association's
pr oposal .

Education Code section 44014 is alnost identical to
paragraph 4 of the proposal and does not in any way conflict
with that proposal.

Finally, 1 would note that section 825 requires a public
entity, upon request, to defend an enpl oyee against cl ains
rising out of her/his enploynent and to indemify that enpl oyee
agai nst any j udgnent based thereon or any settlenent or

conprom se of the claimor action. Section "825(a)," cited by
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the District, does not exist. Conceivably, the District is
referring to section 825.2(a) which requires a public entity to
rei nburse an enpl oyee for any judgnent enconpassed by

section 825 which the enpl oyee has already paid. There is no
conflict between this proposal and sections 825 or 825.2(a).
The Association's proposal that the District give nmaxi mum
support to an assaulted teacher does not conflict with but
rather supplenents the legislative mandate set forth in
sections 825 and 825.2 (a).

In sumary, ‘the Association's proposal is strongly related
to safety conditions of enploynent. The Association's great
interest in the safety of its nmenbers is not contravened by any
overridi ng managenent interest, nor do the proposals .conflict

Wi th existing code sections. They are therefore negoti abl e.

Article XXVI-Association and Certificated Enployee Rights

Article XXVI of the proposals refers to Association and
Certificated Enployee Rights. The Hearing Oficer's
conclusions with regard to paragraphs 4, 5, 5 A, 10, 13,

14. A., and 14.B. were excepted to by the District.

The District argues in its exceptions that paragraph 4,
whi ch seeks to insure access to all school buildings, is
rendered nonnegoti abl e because section 3543.1(b) of the EERA

expressly provides for rights of access. M/ conclusion that
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this proposal is negotiable is in accord with ny decision in

Heal dsburg in reference to article V, subarticle 5.1.1. In

that case, | held that EERA' s provision granting access rights
does not renove fromthe scope of representation a proposal

whi ch seeks to attain contractual guarantees concerning access
rights.

Mor eover, as the Chairperson notes, (Ante, p. 57), this
proposal relates to the adm nistration of the agreenent. Itens
which relate to the exclusive representative's role in
adm ni stering the agreenment are negoti abl e because such
proposals relate to all itens that are within the scope of
representation and are incorporated in the agreenent. As set
forth in section 3540.1(h) of the EERA, the neeting and
negotiating process is viewed as an effort to reach agreenent
on matters within the scope of representation. However, the
pur pose of the neeting and negotiating requirenments do not
culmnate with the parties' agreenment. The adm nistration of
the agreenment, as the Chairperson notes, facilitates the
ongoi ng purpose of the Act. | find, therefore, that paragraph
4 of this article is negotiable.

Paragraphs 5 and 5.A of this Article refer to access to
information and the right to receive the m nutes of the Board
of Trustees' meetings, respectively. | agree with the
Chai rperson's holding that these proposals are negotiable to

the extent that they seek to review information and naterials
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necessary to the fulfillment of the Association's role as the
exclusive representative. | find it irrelevant to the

determ nation of negotiability that the. enployer is required to
provide the sought-after information because of other statutory
provi si ons.

The cases relied on by the District in its exceptions
concern allegations of unfair practices based on the enployer's
refusal to provide the information or assistance in
di stribution of materials sought by the enpl oyee

organi zations. In AnaheimUnion Hi gh School District (5578)

i HOU-24 [2 PERC 2103], the hearingofficer held that the public
public school enployer had not commtted an unfair practice by
refusing to provide the non-exclusive representative the nanes
and addresses of enployees. 1In so holding, the hearing officer
noted that access to nanes, while not governed by the EERA,

m ght be required by the Public Records Act which, he
concluded, PERB is not authorized to enforce. Unlike the issue
in Anaheim the question in this case is not whether the EERA
requires that the District provide the information requested in

paragraphs 5 and 5.A of these proposals.12 The issue is

127he enployer's duty to provide such information nay
arise in the future in the context of an unfair practice
charge. It is not at issue in this case, and | therefore nake
no judgnment as to the existence of that duty or the propriety
of the hearing officer's decision with regard to the unfair
practice charge in Anahei m
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whether the District is required to negotiate as to the
proposal s and thus the existence of other avenues of access to
materials is irrelevant. The enpl oyer, of course, nay argue at
the negotiating table that the information is otherw se
avai l able to the enpl oyees; however, the analysis of
negotiability is not affected by the availability of other
renmedi es or overl apping obligations.

Wth regard to portions of paragraph 5, the Chairperson
i ndicates, (Ante, p. 58), that the EERA does not require the
District to negotiate access to information that is not related
to enpl oynment concerns, such as the requirenent to provide data
to assist the Association in devel oping prograns on behal f of
students. This aspect of the propoSaI does not relate to
enunerated itens and intrudes on the enployer's educational
policy concerns. | agree, therefore, that the enployer was not

required to negotiate as to this request.

However, the Chairperson also states that in response to
this broadly worded proposal, the District is obligated to
articulate its rationale in support of its refusal to
negoti at e. | agree with his conclusion that this information
woul d have facilitated the negotiating process, particularly as
to unrefined proposals such as paragraphs 5 and 5. A The
Chai rperson's specific discussion of this obligation with
regard to these proposals, however, is remniscent of the

hearing officer's decision in Heal dsburg, supra, in which he
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found an unfair practice where the Districts failed to respond
to the enpl oyee organi zation's proposals with nore than a terse

refusal to negotiaté. As | stated in Heal dshurg, supra, the

duty to negotiate rests on a finding that the submtted

proposal is within the scope of representation, while | agree
that the articulation of a rationale aids and furthers the
process, it is nonetheless true that no obligation to negotiate
and hence no unfair practice exists where the submtted
proposal is not related to the enunerated subjects and, on

bal ance, is ill-suited to the negotiating process.

In this case, the District's unfair practice rests on the
fact that, while clearly capable of extensive further
refinement, certain portions of the proposals set forth in
paragraphs 5 and 5.A are negotiable. To the extent that the
District's response to paragraph 5. A can be segnented,
however, it conmmtted no unfair practice by refusing to
negotiate a right of access to information related to student
prograns.

| amin essential agreenent with the Chairperson's
concl usi on that paragraph 4 is negotiable because, by its
terms, it logically and reasonably relates to the grievance
procedures and contract adm nistration. |In so concluding, | am
m ndful of the enployer's concern for uninterrupted educational
prograns and for other managerial interests, such as school
security precautions, which my be affected by this proposal.
In sum however, | believe that these issues can be adequately
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addressed during the negotiating process where it would be
possi ble to discuss sone regulation of access in a nmanner that
woul d continue to be responsive to the legitinmte needs of the
enpl oyees. Thus, since access is a basic need that necessarily
relates to the adm nistration of the entire negotiated
agreenent and is an inherent conponent of an effective
agreenent, this proposal is, in ny view, appropriately
relegated to the negotiating process. |

| agree with the Chairperson that paragraph 14.A is
negoti abl e because of its relationship to evaluation
procedures. The District has an obvious interest in
determ ning whether its enployees are perform ng adequately in
the classroom but that interest nust be bal anced against the
enpl oyees' interest in not being evaluated by virtue of secret
tape recordings or listening devices. |If this proposal is not
related to evaluation procedures, the District has not given
evidence as to any other arguably l|egitinmate purpose.

Wiile there is an arguable relationship between the subject
matter of paragraph 14.B. and either evaluation procedures or
grievances, or both, | agree with the Chairperson that the
subject matter of this proposal, as witten, is nonnegotiable
for essentially the reasons he expressed. | would point out
that the proposal is addressed to access to the enpl oyees' file
cabinets not the District's files. Nonetheless, the proposa

does not distinguish between material of the enployees in those
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files and school materials which the District has a legitinmate

right and need to have access to.

Article XXVI|—Negotiation Procedures

Article XXVI1 concerns negotiation procedures. The
District takes exception to the hearing officer's conclusion
with regard to paragraph 4 of this article. That item .
contenplates that up to nine Association representatives shall
be provided a sufficient nunber of hours per week of rel eased
time without |oss of conpensation in order to prepare for and
attend negotiation and inpasse proceedings. The hearing
officer rejected the District's argunent that reference to
released time in section 3543.1 of EERA evidences the
Legislature's intent to renove the subject of released tine
from the negotiating process.

| agree with the hearing officer's conclusion that the
statute's specific grant of released time does not renove this
subject from the scope of representation provided it is
otherwi se related to wages, hours or enunerated terns and
condi tions of enploynent.

Rel eased tinme, whether granted for preparation or actual
nmeeti ng and negotiating, relates to hours.. It concerns a
request that an enpl oyee be released from her/his nornmal

wor king duties and be permtted to engage in tasks connected
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with the negotiating process. Also, because this proposal
woul d specifically require that an enpl oyee be conpensated for
these released tine hours, it relates to wages. Accord

Axel son, Inc. (1978) 234 NLRB No. 49 [97 LRRM 1234], affirned

(5th Cir. 1979) 599 F.2d 91 [101 LRRM 3007].
| find no basis for concluding that the enployer's interest
and concerns would overshadow a determ nation that this itemis

negoti able.. What | concluded in Heal dsburg, supra, with regard

to released tinme for grievance processing is equally true

here: the fact that section 3543.1 of the Act specifically
grants released tine supports the finding that the rel ationship
to enunerated subjects is not offset by any managerial interest
in precluding or regulating the provision of released tine. |
simlarly find that the portion of this proposal which would
permt refeased time for preparation purposes bears a direct
relationship to wages and hours which is not offset by any
prerogative held by the public school enployer. Therefore, |
find that this proposal is within scope and should be resol ved

by resort to the negotiating process.

Article XXXI| —<€onfidential Files

This proposal, like Article XXI and certain aspects of
Article VI, generally seeks to inpose limtations on the

contents of an enployee's personnel file. In addition, this
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proposal would restrict access to personnel files and woul d
require that docunentation be kept indicating what persons have
exam ned particular files.

Enpl oyers, enpl oyees and the public each have a vital
interest in the establishment of proper eval uation procedures.
The establishnment and mai ntenance of a high |evel of
instruction by qualified teachers is the goal of each
interested group. Conflict arises, as evidenced by this
proposal, over the nethod and means which are to be used to
acconplish that goal.

Paragraph 1 of this proposal would prohibit the District
from basing any adverse action again an enployee on materials
which are not contained in the enployee's personnel file.

Educati on Code section 4403113 prohibits the enployer from

13Educati on Code secti on 44031 reads:

Materials in personnel files of enployees
whi ch may serve as a basis for affecting the
status of their enploynment are to be nade
avail able for the inspection of the person

i nvol ved.

Such material is not to include ratings,
reports, or records which (1) were obtained
prior to the enploynent of the person
involved, (2) were prepared by identifiable
exam nation comm ttee nmenbers, or (3) were
obtained in connection with a pronotional

exam nati on.

Every enpl oyee shall have the right to
i nspect such materials upon request,
provided that the request is nade at a tine
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including information of a derogatory nature in an enpl oyee's
personnel file "unless and until the enployee is given notice
and an opportunity to review and conment thereon.” Wiile this
section does not expressly provide an enployee the right to
directly confront his or her accusers, it does inject mninmm
el ements of due process into the procedure. However, neither
this statutory provision, nor any other provision of |aw,
prevents the District from taking adverse action against an
enpl oyee based on other materials not contained in such files

(see Cole v. Los_Angeles Community College District (1977)

68 CA. 3d 785 for an exanpl e of a situation where an enpl oyee's
personnel file contained no derogatory information but where
other information which had a detrinmental effect was introduced
into evidence by the District). Enployees are therefore

justifiably concerned that any adverse action agai nst them be

when such person is not actually required to
render services to the enploying district.

I nformation of a derogatory nature, except
mat erial nentioned in the second paragrap

of this section, shall not be entered or
filed unl'ess and until the enployee is given
notice and an opportunity to review and
commrent thereon. An enployee shall have the
right to enter, and have attached to any
such derogatory statenent, his own coments
t hereon. Such review shall take place
during normal business hours, and the

enpl oyees shall be released fromduty for
this purpose w thout salary reduction.
(Enmphasi s added.)
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based only on materials contained in their personnel files

whi ch they have access to and this concern prevails over any
interest the District may have in initiating actions against an
enpl oyee based on other materials. For these reasons | concur
with the Chairperson's determination that this paragraph is
negoti abl e.

Paragraph 2 of this proposal would prevent the District
fromincluding certain ratings, reports or records in an
enpl oyee' s personnel file unless the enployee agreed to their
i nclusion. However, Education Code section 44031 specifically
provi des that such itens in the personnel file are not to be
made available for inspection and inplicitly provides for their
inclusion in the files. Because this paragraph directly
conflicts with the statute, | find, contrary to the
Chai rperson, that this itemis nonnegoti abl e.

The District objects to the negotiability of paragraph 3 on
the general ground that the subject is preenpted by Education
Code section 44031 and on the specific ground that it would
grant an enployee released tine to "prepare a witten response
to such material." The District argues that Education Code
section 44031 only grants an enployee released tinme to
"review' derogatory information in a personnel file and that it
does not expressly authorize released time to prepare witten

comment s.
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The District asserts an overly restrictive interpretation
of Education Code section 44031. This aspect of paragraph 3 is
negoti abl e because it does not conflict wth Education Code
section 44031; it nerely constitutes an expansion of the rights
provi ded by that section.

Paragraph 6 would require the District to keep records
i ndi cati ng what persons have perused an enpl oyee's personnel
file. That information could be relevant to an enpl oyee or the
Associ ati on when processing a grievance. Further, those
parties may be interested in determ ning whether an enpl oyee's
superior reviewed the personnel file before preparing an

eval uation of the enpl oyee.

Contrary to the District's claim paragraph 7 does not

violate the Public Records Act (Code sec. 6250, et seq.) but

)14

instead, is consistent wth section 6254 (c of that act. |

note, however, that pursuant to section 6254.815 of the

14gection 6254 (c) provides as foll ows:
Except as provided in Section 6254. 7,

nothing in this chapter shall be construed
to require disclosure of records that are:

- * - L] L] * * - L] L] L] - L] » L) L] - L L] L] L] L]

(c) Personnel, nedical, or simlar files,
the disclosure of which would constitute an
unwarranted invasion of personal privacy;

15Secti on 6254.8 reads:
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Public Records Act, personal enploynent contracts between the
District and its enployees are open to public inspection. The
District could conply with the mandate of section 6254.8 and
this contractual provision by not keeping personal enploynent
contracts in personnel files. This is an exanple of a disputed
matter which can be appropriately resolved at the bargaining
tabl e.

Paragraph 8 would require the District to destroy negative
or derogatory material in an enployee's personnel file after a
two-year period of retention. The District clains that it is
illegal to destroy any public record 16 except as otherw se
provided by law and that this proposal conflicts with

regul ati ons adopted by the Superintendent of Public Instruction

Every enpl oynment contract between a state or
| ocal agency and any public official or
public enployee is a public record which is
not subject to the provisions of section
6254 and 6255.

NSection 6200 reads as foll ows:

Every officer having the custody of any
record, map, or book, or of any paper or
proceedi ng of any court, filed or deposited
in any public office, or placed in his hands
for any purpose, who is guilty of stealing,
willfully destroying, nmutilating, defacing,
altering or falsifying, renoving or
secreting the whole or any part of such
record, map, book, paper, or proceedi ng, or
who permts any other person to do so, is
puni shabl e by inprisonnment in the state
prison for two, three, or four years.
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relating to the destruction of records. Those regulations are
contained in California Adm nistrative Code, title 5,
section 16020, et seq., and were adopted pursuant to Education
Code section 35253.17

The Chairperson finds that Education Code section 35253
gives the District discretion to destroy records where
destruction is not otherwi se authorized or provided for by |aw
and finds that this proposal is negotiable evidently on the
basis that destruction of records is not otherw se provided for
by law. But destruction of such records is otherw se provided
for by law, specifically, section 6200. Thus the subject
matter of section 6200 is specifically incorporated by
reference in Education Code section 35253. It is therefore
appropriate for this Board to consider the inpact of section
6200 on the negotiability of this proposal.

The District may only destroy the records referred to in
t he proposal pursuant to the regulations promul gated by the
Superintendent of Public Instruction pursuant to Education Code

section 35253 (see 58 A.G. 422 (6/6/75) for a discussion

17 Educati on Code section 35253 reads as foll ows:

Whenever the destruction of records of a
district is not otherw se authorized or
provided for by law, the governing board of
the district may destroy such records of the
district in accordance with regul ati ons of
the Superintendent of Public Instruction
which he is herewith authorized to adopt.

127



involving the interrelationship of these statutory

provi sions). Those regul ations define a "record" as al
"records, . . . papers, and docunents of a school district
required by law to be prepared or retained or which are
prepared or retained as necessary or convenient to the

di scharge of official duty" (Cal. Adm n. Code, title 5, sec.
16020(a)) and provide that they shall only be destroyed as
provided by regulation (Cal. Adm n. Code, title 5, sec.

16021). The Superintendent of each school district is required
to classify records as pernanent, optional, or disposable (Cal.
- Admi n. Code, title 5, sec. 16022). The earliest any such
record may be destroyed by the District is three years after
the school year in which they originated (Cal. Adm n. Code,
title 5, sec. 16027) .

| find it unnecessary to deternmine the classification to
be accorded to negative or derogatory material in a personnel
file for at the very |east such material cannot be destroyed
until three years after its origination and, therefore, the
requi rement of paragraph 8 of this proposal that it be
destroyed after remaining in the file for only two years
conflicts with these regulations. This proposal is therefore
nonnegotiable to the extent it would require the District to

destroy such records within two years.

| concur with the Chairperson that paragraph 9 is

negoti able. The requirenment that the District keep enpl oyees'
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personnel files in a central location facilitates access to
such files for the processing of grievances and determ ning
that the eval uati on procedures have been properly adhered to.
VWile the District, for exanple, certainly has an interest in
keepi ng original docunments in a safe place, this proposal would
not prevent the District from keeping duplicate sets of these
docunments in other |ocations. On balance, the District's
interests in logistics and mai ntenance of records is offset by
the enpl oyees' interest in having neaningful access to

i nportant records, and this provision is negotiable.

BY: Barbara D. Moore, Menber

Menber Gonzal es concurrence and di ssent begins on page 130,.

The order in this case begins on page 144.
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Raynond J. Gonzal es, Menber, dissenting in part and concurring
in part:

It would be difficult to overestimate the significance of
these long awaited, precedential, "scope of representation”
decisions. Wile all Board nenbers articulated their

t heoretical approach to the scope issue in San Mateo School

District, (5/20/80) PERB Decision No. 129, except for the
matters of preparation tinme and rest time, it remained to be
seen just how these approaches would translate into rulings on
the negotiability of a nultitude of typical negotiating

proposals. This decision, and its conpanion Heal dsburg Uni on

H gh School District and Heal dsburg Uni on School District

(6/19/80) PERB Decision No. 132, covering both certificated and

classified enpl oyees, give the bottomline. Exam nation of the
Board hol dings on the proposals at issue in these cases clearly
shows that the scope of representation under the EERA is,
through PERB interpretation, rendered the equival ent of the
scope of bargaining in the private sector. Today's decision in

Frenont Unified School District (6/19/80 PERB Decision No. 136)

simlarly creates for enploynent disputes under PERB
jurisdiction the acceptability of the strike as a political and
econom ¢ weapon which may be brought to bear by enpl oyee

organi zati ons, even during inpasse proceedi ngs, while involved
in labor disputes. The significance of these decisions should

escape no one.
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The reasoning which underlies nmy interpretation of EERA

section 3543.2, the scope of representation, is fully set out in

ny dissents in San Mateo, supra, and today's conpani on deci Sion

in Heal dsburg, supra. There is no need to repeat them here.

Obvi ously, given ny interpretation of the scope of
representation as a creation of the Legislature unique to the
California public school system | do not believe it is
appropriate to look to private sector precedent for guidance in
interpreting EERA section 3543.2. For this reason, ny

deci sions on the proposals are not grounded on, nor rely for
authority on, decisions rendered under the NLRA. M

determ nations are based on a reading of the statute and

application of ny test.

Bef ore specifically indicating which of the proposals I
find to be in scope or out of scope, | would like to express ny
position regarding proposals which are by and |arge unrel ated
to any matter within scope but which may contain elenents of a
matter within scope. Exanples are proposals on the provision
of an appropriate classroom the regulation of public charges
agai nst teachers, and a proposal to control what nmay enter a
personnel file. A though not generally in scope, such a
proposal may in a mnor way include an evaluation procedure, a
gri evance procedure or a safety concern. As a result, it has
been determ ned that many such proposals are in scope "to the

extent they relate to" a matter within scope.
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It is ny position that any such limted delegation to the
negoti ati on process be narrow and circunscribed. A |iberal
inclusion of a generally unrelated nmatter as negotiable wll
offer great potential for inproperly placing out of scope
matters on the negotiating table.

One can easily understand how a teacher's grievance or
eval uati on procedure concern can be related, or tied into,
al nrost any matter concerning the operation of public schools.
Abstractly, the source of confusion would be elimnated if all
proposal s on grievance and eval uation procedures were included
in conmprehensi ve proposals on these matters. As a practical
matter, of course, the parties are free to make proposals, and
wite their contract in any formthey choose. | would urge
that parties resist the pressure to negotiate proposals on
matters not substantively within the scope of representation
but which are brought into the negotiating room through the
back door by a relatively mnor conponent involving a matter
wi thin scope.

Finally, in ny opinion, the excessive and zeal ous pursuit
of a wide open and effectively uncontrolled scope of bargaining
by enpl oyee organi zations may ultimately lead to the creation
of severe restraints on public enployees, either by the

Legislature or, regrettably, through the initiative process.
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ARTI CLE 11l - PROFESSI ONAL DUES OR FEES AND PAYROLL
DEDUCTI ONS

| consider this to be wthin the scope of representation.
Di sbursenment of wages is directly related to, and is an
extention of, wages. Payroll deductions would be included in
this concept, as it concerns the manner in which paynent is
made.

ARTI CLE 1V - NONDI SCRI M NATI ON

| do not consider this to be within the scope of
representation. The general subject of nondiscrimnation |acks
a direct relationship to any enunerated matter w thin scope.

ARTI CLE VI - PUBLI C CHARGES

| consider the proposals regarding public charges or
conpl ai nts agai nst enpl oyees to generally be outside the scope
of representation, except to the extent that such charges or
conplaints formthe basis for evaluation procedures. For
exanple, if a proposed eval uation procedure included public
charges, then the use of such charges would be negotiable. The
proposal should not be presuned to involve eval uation
pr ocedur es.

ARTI CLE VII - EMPLOYMENT CLASSI FI CATI ONS AND ASSI GNMENT

| consider the establishnment of classifications and the
matter of hiring enployees into the established
classifications, as enbodied in the proposals in issue, to be

outside of the scope of representation. Transfer policies
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regarding interclassification novenent, however, are an
enunerated term and condition of enploynent and therefore
within scope. | believe that the establishnent of
classifications and the hiring of teachers are fundanental
prerogatives of a public school enployer. Cassification

i nvolves the creation and description of positions and the
description of assignnments which enployees hired into those
positions will perform JCTA's proposals go beyond nerely
descri bing enpl oyees and classifications. They specify
l[imtations on who a District nmay hire as a teacher. (e.q.
paragraph D. 2., a District nust consider tenporary enpl oyees
first in hiring new teachers; paragraphs D.3., D.4., D. 5. and
D.6. specify the criteria to be applied - basically seniority e-
in hiring new teachers). Significantly, classifications are
establ i shed and described by the Legislature in the Education
Code. They are not properly subject to creation through

bil ateral negotiations. Elenents of this article proposing
salary or a nmethod of salary determnation are, of course,

negoti abl e.

ARTI CLE VIII - COVPENSATI ON

| consider the proposals in dispute regardi ng conpensation
to be within the scope of representation. Teaching credit
which may formthe basis for placenent on the salary schedul e
is very directly related to wages. Matters such as the timng

of paynent of wages and the notification of enployees of their
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wages are naturally a part of the concept of wages and al so
shoul d be negoti abl e.

ARTI CLE X - WORKI NG CONDI TI ONS

| find these proposals to be out of scope, generally,
except when a safety condition of enploynment is involved.

O her than safety, the proposals do not directly relate to
wages, hours, or any enunerated term and condition of
enpl oynent .

Paragraph 1. The appropriateness of classroomfacilities
should not be within the scope of representation. However, if
a safety condition is specifically involved, this of course
woul d be subject to negotiation. | do not find the thrust of
~this proposal to be either class size or an evaluation
procedure.

Paragraph 4. | believe that all matters specified in
paragraph 4 are clearly far beyond the scope of
representation. The proposal itself identifies these as
educational matters. O course, the timng of faculty neetings
could be a subject of negotiation to the extent it affects the
nunber of hours and the beginning and end in the work day.

Paragraph 8. | do not believe the furnishing of supplies
to téachers shoul d be subject to negotiation.

Paragraph 10. | do not consider nonclassroom adjunct
duties which teachers are required to perform should be a

subj ect of negotiation. A public school enployer should have
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the right to decide upon what work is to be perforned. | do
not believe assignnent of work should be determ ned on the
negoti ati ng table.

Paragraph 12. | do not believe that the provision of a
teacher office area is directly, or even indirectly, related to
a matter within scope. This is simlar to provision of
cl assroom space. It appears that the proposal invites one to
interpret "hours of enploynent” to include what kind of work
enpl oyees should performduring the "hours"” they are enpl oyed.

ARTI CLE XI - HOURS OF WORK

Paragraph 1. | believe that the hours teachers nust work,
that is, teacher calendar and teacher workday, are within the
scope of representation. However, the instructional cal endar,
that is, when instruction shall occur and when students shal
attend is not subject to determ nation through bil ateral

negoti ations. See Pal os Verdes Peninsula Unified Schoo

District/Pleasant Valley School District (7/16/79) PERB

Deci sion No. 96.

Paragraph 5. | do not consider the subject of the
scheduling of faculty neetings is within the scope of
representation. Again, the proposal is tantanount to
negotiating the assignnents teachers will performduring the
hours when they are enployed. O course, to the extent they
are part of the length of a teacher's workday, they are subject

to negotiation as hours of enploynent.
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Paragraph 6. CTA proposes that yard duty schedules are to

be nutually agreed upon by the principal and faculty. | do not
consider the matter of whether a teacher will have yard duty
assignnents to be negotiable. If it affects the hours of

enpl oynent, however, it is negotiable, if it is directly
related to-any nmatter within the scope of representation.

Par agraph 7 Preparation tine. | do not believe preparation
tine is within the scope of representation. See ny dissent in

San Mateo City School District (5/20/80) PERB Decision No. 129.

Par agraph 9. I do not consider proposals on allocation of
t eachi ng dayé and staff devel opnent days to be within the scope
of representation. This is not included in "hours of
enploynment ;" it relates only to what type of work teachers do
while they are enpl oyed.

ARTI CLE XI'V - SCHOOL CALENDAR

| find the school calendar for teachers to be within the
scope of representation as directly constituting hours of
enpl oynent. However, the instructional cal endar, or when
pupils are to receive instruction and school is to be opened is
unrelated to matters within the scope of representation. See

Pal os Verdes/ Pl easant Val |l ey, supra.

ARTI CLE XV - SUMVER SCHOCL
Paragraph 6. | consider the definition of a sumrer schoo
programto be a school district prerogative and not subject to

negoti ation. However, | consider that the selection process
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for summer school teaching is within t he scope of
representation and nmay be negotiated over for enployees in the
unit. | believe this is simlar to overtine enpl oynent and,
therefore, a matter which is a direct extension of and directly
rel ated to wages. (It is ny position that full-tinme, regular
teachers in the District constitute the appropriate negotiating
unit.) Teachers in this unit may negotiate regarding their
opportunity for extra service teaching during the sunmer

session. See ny opinion in Redwood City Elenentary Schoo

District (10/23/79) PERB Decision No. 107.

This reasoning applies as well to paragraphs 7, 9 and 10.

ARTI CLE XVIIl - LEAVES

The matter of |eaves, including maternity | eave, is
specifically enunerated as a term and condition of enploynent
within the scope of representation. | therefore consider it to
be negoti abl e.

ARfICLE XXl - CERTI FI CATED EMPLOYEE EVALUATI ONS

| consider the CTA's proposals to be within scope only to
the extent that it involves a procedure to be used for the
eval uation of enpl oyees, but not on eval uations thensel ves.
Matters such as whether certificated enpl oyees wll be
eval uated or whether teachers will be pronoted or suffer
adverse action depending on the ultimate result of the
evaluation are not "procedural". | do not believe that a

contractual evaluation procedure should operate to supersede or
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preclude application of the Educati on Code provisions
provi di ng forlevaluation of éertificated enpl oyees fh'
detail. Regarding materials which may be kept in D.strict
personnel files, these are the subject of negotiations only to
the extent that they may formthe basis for evaluation, or are
involved in a grievance.

ARTI CLE XXI'l - RESI GNATI ON AND DI SM SSAL

Paragraph 4. This proposal concerns severance pay. Such
an econom c benefit is a natural extension and directly related
to wages. It is within scope.

ARTI CLE XXI'I'I - EARLY RETI REMENT

| consider the subject of early retirenent to be within the
scope of negotiations. It is directly related to, and an
extensi on of , the concept of wages and of health and wel fare
benefits.

ARTI CLE XXI'V - PARTNERSHI P TEACHI NG

| consider the partnership teaching proposal to be within
the scope of negotiations only to the extent which it proposes
to set the hours of enploynent for negotiating unit nmenbers.
The decision as to teaching format or type of class should
remain a prerogative of the school board.

ARTI CLE XXV - CERTI FI CATED EMPLOYEES' SAFETY

Paragraph 1. Paragraph 1 proposes to define the standard
of physical control certificated enpl oyee nay use over a

student under certain conditions. Wile this obviously relates
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to safety, the scope of representation requires that the nmatter
be a "safety condition of enploynent.” It is questionable

whet her a standard of physical force is a safety condition of
enpl oynent. Statutes codified in the California Penal Code and
el sewhere provide for standards of perm ssible physical force
generally, and in school settings in particular. In addition,
cor poreal punishment of students is a matter of great public
concern and is the subject of considerable legislation. Wile
the need for the exercise of physical force to protect "self,
property, and the health and safety of pupils is self evident,"
the necessity for physical force by a teacher to "maintain
order" is nore questionable. On balance, it is within scope to
the extent it concerns the teacher's safety, not "property" or
mai nt enance of "order."

Paragraphs 2 and 4 | consider to be within the scope of
representation. Support for enployees who have been assaulted
and reports made in connection therewith are very closely
related to and natural extensions of the safety conditions of
enpl oynent .

ARTI CLE XXI'V - ASSOCI ATI ON AND CERTI FI CATED EMPLOYEE RI GATS

In general, | do not find these proposals to be directly
related to any matter within the scope of representation.

| do not consider the proposals in sections 4, 5 and 5 A
to be within the scope of representation, except to the extent

that these proposals specifically are necessarily tied to the

140



processing of grievances. The concept that certain information
in the possession of the enployer will be necessary in order to
process a grievance is nerely a subpart of grievance processing
general ly.

Paragraph 10 is in essence no nore than the Associ ation
seeking to bargain about a subsidy in materials for its
Associ ation. The agenda for school board neetings is a matter
of public record and avail able to anyone for the asking, as
provided for by the Legislature in the Education Code. There
is hardly a direct relationship to wages, hours or any
enunerated matter.

Paragraph 13 | consider to be outside the scope of
negoti ations. The proposal that CTA officials will be paid by
the District for all the time they need to conduct union
business is essentially a proposal for financial subsidy of the
conduct of union business by the enployer. As it nmay relate to
rel ease tinme for processing of grievances or negotiations, such
rel ease time has been provided for in the EERA by the.
Legislature in a separate section, EERA section 3543.1(c).
Furthernore, the subject of release tinme should not be subject
to negotiations, as the enployer has the right to assign
responsibilities to teachers during the time for which they are
recei ving conpensation, subject to the requirenents of section

3543.1(c).

141



Par agraph 14(a) and (b) are not subject to negotiations in
ny opinion. The subject of classroomprivacy is not directly,
or even renotely, related to wages, hours or any enunerated
termand condition of enploynent. Secret recordings or
survei |l l ance coul d, however, be within scope when directly
related to an eval uation procedure.

ARTI CLE XXVI1 - NEGOTI ATI ON PROCEDURE

| consider the general subject of negotiations procedures
for matters which are within the scope of representation to
al so be an appropriate matter for negotiation. This is not so
much because negotiation groundrules or procedures are directly
related to any particular subject but rather because they are
inherent in the concept of negotiating on a particular matter.
For exanple, if enployees are to negotiate wages, hours,
benefits, class size, and safety conditions, it will be
necessary for the parties to discuss when they will nmeet, how
often they will nmeet, and the order in which the matters wl|

be negoti at ed.

ARTI CLE XXXI'I - CONFI DENTI AL FI LES

| consider the subject of the District's personnel files,
and the confidentiality thereof, to generally be not within the
scope of representation. To the extent that the confidential
files may be involved or used in an evaluation procedure, the
processing of a grievance, a transfer or reassignment, or |oss

of wages and benefits, then and only then would they cone
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within the scope of representation. Beyond this limted area
of overlap, however, the subject matter of personnel files,
confidential or otherwise, is not an enunerated natter within
section 3543.2, nor is it directly related to, or a natural

extension of, any such natter.

./ Raynmond J. Consal es Membe)r

>~
- e

The order in this case begins on page 144,
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__ORDER
Upon the foregoing facts, conclusions of |aw, and the

entire record in this case, and pursuant to Governnent Code
section 3541.5(c), it is hereby ORDERED that the Jefferson
School District and its representatives shall CEASE AND DESI ST
fromfailing or refusing to neet and negotiate in good faith to
the extent indicated in this decision in the discussion of each
Article and the portions thereof, upon request to do so by the
excl uéive representative of the District's certificated
enpl oyees, on the followi ng nmatters:

1. ARTICLE III

Prof essi onal Dues or Fees and Payroll
Deduct i ons.

2. ARTICLE |V Nondi scri m nati on.

3. ARTICLE VI - Pu(l])llic Charges, paragraphs Iy 2, 3
and 5.

4. ARTICLE VI

Enpl oynent C assifications and
Assi gnnments, paragraphs 2. A. -C;
2.D.; 2.E; and 2.F.

5. ARTICLE VI - Conpensati on.
6. ARTICLE X - \{\(())rki ng Condi tions, paragraphs 4 and
7. ARTICLE Xl -~ Hours of Work, paragraphs 1, 5, 6,
and 7.
8. ARTICLE XIV - School Cal endar.
9. ARTICLE XV -~ Summer School .
10. ARTICLE XVIIl - Leaves.
11. ARTICLE XXl - Eval uations.
12. ARTICLE XXIl - Resignations and Di sm ssal s.
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13. ARTICLE XXl I Early Retirenent.
14. ARTICLE XXIV - Partnership Teaching.
15. ARTICLE XXV - Enployee Safety.

16. ARTI CLE XXVI

Associ ation and Certificated Enpl oyee
Ri ghts, paragraphs 4, 5, 5a, 10, 13,

and 1l4a.

17. ARTICLE XXVI1 - Negotiations Proceduress

18. ARTICLE XXXIl - Confidential Files, paragraphs 1, 3,
6, 7, and 9.

It is further ORDERED that the Jefferson School District
shall not be required to neet and negotiate in good faith with
the exclusive representative of the District's certificated
enpl oyees on the followng matters:

19. ARTICLE VI - Public Charges, paragraph 4.

20. ARTICLE VI
21. ARTICLE X

Cl assification, paragraph 1.
Wor ki ng Condi ti ons, paragraphs 1, 8,
and 12.

22. ARTI CLE X - Hours, paragraphs 9 and 11.
23. ARTI CLE XXV

Associ ation Ri ghts, paragraph 14b.
24. ARTI CLE XXX

Confidential Files, paragraphs 2 and
8.

It is further ORDERED that Jefferson School District shal
post copies of this order in conspicuous places where notices
to certificated enpl oyees are customarily placed at its
headquarters office and at each of its school sites for twenty
(20) consecutive workdays. Copies of this order shall be

posted inmmedi ately upon receipt thereof. Reasonable steps
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shal |l be taken to ensure that copies of this order are not
altered, defaced, or covered by any other material.

It is further ORDERED that the unfair practice charges
filed by the Jefferson C assroom Teachers Associ ation, CTA/ NEA
are SUSTAINED with respect to those matters covered by
subparagraphs 1 through 18 above of this order and that the
unfair practice charges filed by the Jefferson C assroom
Teachers Associ ation, CTA/NEA are DI SM SSED with respect to
those matters covered by subparagraphs 19 through 24 of this
order.

It is further ORDERED that the unfair practice filed by the
Jefferson School District against the Jefferson C assroom
Teachers Association is DI SM SSED

This order shall becone effective inmediately upon service

of a true copy thereof on the Jefferson School District.

PER CURI AM
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APPENDI X:  NOTI CE

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearing in unfair practice case Nos. SF-CE-33 and
SF-CO-6, in which all parties had the right to participate, it
has been found that the Jefferson School District violated the
Educati onal Enploynment Relations Act by failing and refusing to
negotiate with respect to certain matters within the scope of
representation and which are set forth in the attached order of
the Public Enploynent Rel ati ons Board. m

It has al so been found that the Jefferson School District
did not violate the Educational Enploynment Rel ations Act by
failing and refusing to neet and negotiate with respect to
certain other matters which are not within the scope of
representation and which are set forth on the attached order of
the Public Enploynment Rel ations Board.

W have been ordered to post this notice ahd:

WE WLL NOT fail or refuse to negotiate in good faith with
the exclusive representative of the certificated enpl oyees of
the Jefferson School District on those matters within scope if

requested to do so.

By:

Superi nt endent
Jefferson School District
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