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DECI SI ON

This case is before the Public Enpl oynent Rel ations Board
(hereafter Board) on exceptions taken by the Ventura County
Federation of College Teachers (hereafter Federation) to the
hearing officer's proposed decision. The Federation objects to
the hearing officer's conclusion that the position of
Affirmative Action Oficer is a managenent position within the
meani ng of CGovernnment Code section 3540.1(g) and is, therefore,

excluded fromthe certificated unit.?

1 Governnent Code section 3540.1 (g) reads as foll ows:

(g) "Managenent enpl oyee" neans any
enpl oyee in a position having significant



The Ventura County Community College District (hereafter
District), in turn, objects to the Federation's Statement of
Exceptions, contending that the Federation did not conmply with
the technical requirements of California Adm nistrative Code,
title 8, Part IIl, Section 32300% in that the Federation

failed to state the grounds for each exception and to

responsibilities for fornulating district
policies or admnistering district
programs. Managenment positions shall be
designated by the Bublic school enpl oyer
subject to review by the Educationa

Enpl oynment Rel ations Board.

’PERB rules are codified at California Administrative
Code, title 8, section 31000.

Section 32300 provides as follows:

Exceptions to Board Agent Deci sion.

(a) A party may file with the Board itself
an original and four copies of a statenent

of exceptions to a Board agent's proposed
deci sion issued pursuant to section 32215,
and sup?orting brief, within 20 cal endar

days follow ng the date of service of the
decision. The statenent of exceptions shall:

(1) State the specific issues of procedure,
fact, law or rationale to which each
exception is taken;

52) ldentify the page or part of the
ecision to which each exception is taken;

(3) \Where possible designate by page
citation or exhibit nunber the portions of
the record relied upon for each exception

(4) State the grounds for each exception



"specifically urge" each exception. Thus, the District asserts,
the Federation waived its exceptions. The District also
asserts that the hearing officer's decision was correct.

California Admnistrative Code, title 8 Part 111, section
32300 requires a party to state its exceptions to a hearing
officer's proposed decision with sufficient specificity that
the opposing party and the Board are apprised on the contested
i ssues and the reasons for the exceptions.

Here, there is only one issue in dispute, the status of the
District Affirmative Action officer, In its statenment of
exceptions, the Federation lists exanples of evidence which
purportedly contradict the hearing officer's finding that the
Affirmative Action Oficer is a managenent enpl oyee. Although
the Federation did not specifically state that the hearing
officer failed to ﬁeigh or incorrectly weighed this evidence, by
contending that the hearing officer erred in finding that the

i ncunbent is a managenent enpl oyee, and by listing contrary

(b) No reference shall be made in the
statement of exceptions to any matter not
contained in the record of the case.

(c) An exception not specifically urged
shal |l be wai ved.

(d) The party shall, concurrent with its
filing of the statenent and supporting
brief, serve a copy of the sane upon each
party to the proceeding. Proof of service
shall be filed with the Board itself.



evi dence, the Federation has given adequate notice to the Board
and to the District of its objections and has therefore
substantially conplied with section 32300.

The hearing officer's statement of facts and concl usions of
law are free fromprejudicial error and are adopted by the
Board. We therefore affirmthe hearing officer's finding that
the District's Affirmative Action Oficer is a managenment
enpl oyee within the neaning of Governnent Code section
3540.1(g) and is, therefore, excluded fromthe certificated
unit.

ORDER

Upon the foregoing decision and the entire record in this
case, the Public Enploynent Rel ations Board ORDERS t hat:

The District Affirmative Action Oficer is a managenent
enpl oyee within the nmeani ng of Government Code section
3540.1(g) and is, therefore, excluded fromthe certificated

unit.

By: Barbara D. Moore, Menber HarfY'Glutk, Chairperson

/
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| NTRODUCTI ON

The Ventura County Community College District (hereafter
District) has a student enroll nent of approximately 25,451 at
three coll ege canpuses, Moorpark, Oxnard and Ventura in the
County of Ventura.l

On May 29, 1979 the District pursuant to section 3541.3 (e)
of the Educational Enploynent Rel ations Act (hereafter EERA) 2

|"California Public School Directory" (1979) State
Departnment of Education, at p. 583.

’The EERA is codified at Gov. Code 3540 et. seq. All
statutory references are to the Gov. Code unless otherw se
not ed. :



filed a unit nodification petition with the Public Enpl oynent
Rel ations Board (hereafter PERB) to exclude the position of
Affirmative Action O ficer from the established certificated
unit. On June 19, 1979 the Ventura County Federation of
Col | ege Teachers (hereafter Federation) filed its response in
opposition to the District's petition.

The District contends that the Affirmative Action Oficer
is a managenent enployee and consequently the position should
be excluded from the certificated unit as required by section
3545(b) (1) .3

The Federation contends that the position is not a
managenent position as the incunbent does not possess
significant responsibilities for fornulating district policies
and adm nistering district prograns and should remain part of
the overall certificated negotiating unit.

After an informal conference, at which no resolution was
reached, a formal hearing was held on Cctober 29, 1979.
Thereafter, sinmultaneous briefs were filed by the parties on

January 28, 1980.

3CGov. Code section 3545(b)(1) reads as follows:
(b) In all cases:

(1) A negotiating unit that includes classroom
teacher' sball ot not be appropriate unless it at

| east includes all of the classroom teachers
enpl oyed by the public school enployer, except
managenent enpl oyees, supervisory enpl oyees, and
confidential enployees.



| SSUE

Wet her the position of Affirmative Action Oficer is a
managenent enpl oyee wthin the neaning of Governnent Code

section 3540.1(g) and therefore properly excluded fromthe unit,

FI NDI NGS OF FACT

On June 2, 1977 pursuant to a consent el ection,
certification was granted to the Ventura County Federation of
Teachers, AFT Local 1828, AFL-CIO for a unit including:

Al full-time and part-time certificated
enpl oyees, except nanagement, supervisory
and confidential enployees as defined by the
Act .

A negoti ated agreenent was signed between the District and
the Federation on March 7, 1978. In this negotiated agreenent
the title of "Instructor/Affirmative Action Oficer" was
deleted and replaced with the title of "Affirmative Action
Oficer". The District requested the exclusion of the
Affirmative Action Oficer designation, but the Federation did
not agree to delete the position as managenent.

A petition for change in unit determnation was filed by
the District with the PERB on May 16, 1978. The petition to
exclude the Affirmative Action Oficer as a managenent enpl oyee
was the result of the governing board' s action on April 4, 1978
approving the designation of Affirmative Action Oficer in
concept as a managenent enpl oyee and directing the District
Superintendent to file the petition to renove the position from

the unit.



The petition for unit determ nation was dism ssed on
July 31, 1978 by the PERB as the petition did not neet the
criteria for filing under Board Resol ution #6.4

On May 29, 1979 the District filed a petition for unit

modi fication pursuant to PERB Rule 33260° and section

4Resolution No. 6 (7/6/76) EERB reads as follows:

Petitions for changes in unit determ nations
pursuant to Section 3541.3 (e) of the Act

will be entertained by the Educati onal

Enpl oynent Rel ati ons Board under the
follow ng circunstances:

1. Were both parties jointly file the
petition; or

2. \Were there has been a change in the
ci rcunstances which existed at the tine of
the initial unit determ nation.

5Section 33260 provides as foll ows:

Policy. It is the policy of the Board to provide a
si ngl e mechani sm which shall be utilized for the nodification
of all established units. This systemis designed to ensure
that all parties to a nodification are afforded notice and
opportunity to express their views with regard to any proposed
nodi fication, and to provide assistance in the resolution of
guestions raised by the parties to a dispute regarding the
nodi fication of a unit.

The Board will not allow a unit nodification which is based
principally on enployee dissatisfaction with the results of
negoti ations or the exclusive representative; nor wll the

Board permt a unit nodification which inpinges on the
integrity of another established unit in which there is a
different recognized or certified organization or which
comprom ses the exclusivity of such certification.

No unit nodification may be nmade by any procedure other
than that contained in this Article. (Arended as of 6/14/79)



3541.3(e) of the EERA stating that a change in circunstances
had occurred and that the issue of voluntary renoval of the
Affirmative Action Oficer as a nmanagenent enployee could not
be effected.

The position of Deputy Affirmative Action Oficer was
created in 1976 as a 50 percent affirmative action officer,

50 percent instructor, paid on an 1l-nonth contract at an
instructor's salary and desi gnated non-nmanagenent. The
i ncunbent was appointed in the 1976-1977 school vyear.

In response to increased adm nistrative duties and
responsibilities, the word "Deputy" was dropped fromthe title
and the Governing Board of the District took action on June 7,
1977 to increase the position to 60 percent affirmative action
and 40 percent teaching and/or inservice training with a
12-nmonth contract.

The position was increased to 80 percent affirmative
action, 20 percent as an instructor during the 1977-1978 school
year and ultimately raised to its present |evel of 100 percent
in the spring of 1978.

The Affirmative Action Oficer is recomended for
appoi ntnent by the District Superintendent and appointed by the
governing board. In this capacity, the Affirmative Action
Oficer reports directly to the District Superintendent. The
Affirmative Action Oficer has the primary responsibility for
the admnistration of the District's affirmative action plan
and is responsible for assuring conpliance of the affirmative
action plan on a District-wide basis. No teaching

5



responsibilities are assigned to the position, as the position
of Affirmative Action Oficer is a full-time one. The position
is conpensated on a 12-nonth contract basis as opposed to al
other certificated enpl oyees who are conpensated on a 10-nonth
contract basis.

The Affirmative Action Oficer interprets all federal and
state legislation relating to equal enploynment and affirmative
action. She is responsible for preparing and filing any
required reports with the appropriate governnental agencies and
handles all inquiries from enployees and all governnenta
agenci es regardi ng equal enpl oynent opportunities or
affirmative action. She acts as chief spokesperson for the
District on all affirmative action matters.

She reviews all job announcenents for certificated and
classified enployees for conpliance with the District's
affirmative action plan and has the authority to require
changes or insertions in the content on all publications to
achi eve conpliance. She has the authority to direct the
superintendent to change resolutions of the District if the
resolution is in violation of the affirmative action plan. She
has the authority to waive or forego portions of the
affirmati ve action plan in order to achieve conpliance.

She establishes screening comrittees to interview job

applicants and has the authority to nodify or restructure the



~conmttee if it is not sufficiently representative in terns of
ethnicity or sex.

She conducts surveys to insure that the distribution of
positions within the District are in conpliance wth the
District's affirmative action goals and has the authority to
establish a calendar for inservice training of D strict
personnel and students.

She has discretionary control over the entire affirmative
action budget, excluding the salaries of herself and her

secretary.

CONCLUSI ONS OF LAW

Gover nment Code section 3540.1(g) defines a "managenent
enpl oyee"” as "any enployee in a position having significant
responsibilities for fornulating district policies or
adm nistering district prograns.”

The PERB has previously conéluded t hat a nmanagenent
enpl oyee nust possess significant responsibilities for both
formulating district policies and admnistering district
prograns.6 The EERA's requirenment that a nanagenent enpl oyee
"fornmulate district policies" requires that an enpl oyee possess

di scretionary authority to develop or nodify institutiona

~®Lonpoc Unified School District (Mrch 17, 1977) EERB
Deci sion No. 13, at 20-21.—



goals and priorities. "Admnistering district prograns"”
req.ui res authority to inplenent district prograns through the
exerci se of independent j udgnent . 7

This case is sinilar to that addressed by the PERB in

Ber kel ey Unified School District.8 in Berkeley the PERB was

asked to determ ne whether the Title I X Coordinator9 was a
managenent enpl oyee. The PERB ruled that the position was
managenent because the coordinator insures the District's
compliance with Title IX by preparing and submtting various
reports to the Departnent of Health, Education and Welfare.
The Title 1 X Coordinator has the authority to investigate
practices and policies of the District where sex bias is found
to exist and direct that the practice be changed. Her
authority is not limted to routine matters, but she can
investigate in great depth. She conducts surveys to identify
discrimnatory practices within the District and handl es
grievances relating to sex discrimnation. She interprets

Title 1 X policy for the District and may serve as the

7Hartnell Community College District (January 2, 1979)
EERB Deci sion No. 81, at 13.

®Ber kel ey Unified School District (August 28, 1979) PERB
Deci sron No. 101, at 9-10.

Title I X of the Education Arendments of 1972, P.L.
92-318 (1972), as anended by P.L. 93-568 (1974) and P.L. 94-482
(1976) prohibits sex discrimnation in federally assisted
educati on prograns.



District's épokesperson on Title I X matters. She has
di scretionary control over a $5,000 budget to carry out her
responsibilities relating to Title I X

The PERB concluded that the Title |IX coordi nator has
authority to use independent judgnent in identifying-
discrimnatory practices within the District, that this
authority was District-wide and not limted to routine matters.
She has authority to direct a change in a discrininatory
practice. She has significant responsibilities for formulating
and adm nistering District policy with respect to equa
treatment of the sexes. Therefore, the PERB concluded that the

Title I X Coordinator was found to be a managenent enpl oyee.

The position of Affirmative Action Oficer in Ventura is
simlar to the Title I X Coordinator in Berkeley as the
Affirmative Action Oficer has the primary responsibility for
the adm nistration of the District's affirmative action plan
and, if necessary, has authority to waive or forego portions of
the plan in order to achieve affirmative action.

She formul ates surveys to be conducted on a district-w de
basis to determne the utilization, underutilization, ethnicity
and sex distribution of positions and can direct changes to be
made in the District's affirmative action plan to neet
| egi sl ative requirenents.

She handles all inquiries fromthe District enployees with

regard to affirmative action and is the District's chief



spokesperson with the governnental agencies dealing wth
affirmative action. 1In this context, she prepares and files
all appropriate reports with these governnental agencies.

She has discretionary control over the entire affirmative
action budget, excluding salaries.

She can advise a change in the affirmative action plan if
any discrimnatory practice is found on a district-w de basis.
She may authorize the District Superintendent to inplenent
t hese changes and has the responsibility for the tota
admnistration of the affirnmative action plan for the District.

As this case shows simlar facts to the Berkel ey case, it
is concluded that the position of Affirmative Action Oficer is
a managenent enployee and therefore is properly excluded from

the unit.

PROPOSED DECI SI ON

Based on the foregoing findings of fact, conclusions of |aw
and the entire record in this matter, it is the proposed
deci sion and order that:

The position of Affirmative Action Oficer is a managenent
position within the neaning of Governnment Code section
3540.1(g) and is, therefore, excluded fromthe certificated
unit.

Pursuant to California Adm nistrative Code, title 8, part

11, section 32305, this Proposed Decision and Order shal

10



becone final on My 5, 1980 unless a party files a tinely

statenment of exceptions and supporting brief within twenty (20)
cal endar days following the date of service of this decision.
Such statenment of exceptions and supporting brief nust be
actually received by the Executive Assistant to the Board at
the headquarters office in Sacranmento before the close of

business (5:00 p.m) on My 5, 1980 in order to be tinely

filed. (See California Adm nistrative Code, title 8, part 111,
section 32135.) Any statenment of exceptions and supporting
brief nust be served concurrently with its filing upon each
party to this proceeding. Proof of service shall be filed with
the Board itself. (See California Adm nistrative Code, title
8, part 111, sections 32300 and 32305, as anended.).

DATED: April 14, 1980

Dee Crippen [4K4
Hearing O ficer
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