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DECISION

Dixie y School Distr ict (hereafter strict)
has exc to a Public Employment Relations eafter
PERB or Board) aring officer's decision ing a

uni t containing time, temporary and substi tute teacher s
iate under the Educational t Relations Act

eafter EERA or Act) . 1 The Board itself affirms the hearing

officer i S decision.

ernment e sections 3540 etre rences are to i nia rnmentrwise cifi
i statutorye ss



PROCEDURAL HISTORY AND FACTS

The hearing ficer i s statement of the procedural history
and find ing s of fact in th is case, attached hereto, are free

from prejudicial error and are adopted by the Board itself.

DISCUSSION

This case involves an amended peti tion uni t

modification filed by the Dixie Teachers Association CTA/NEA

(hereafter DTA). The peti tion seeks to add cer tain day-to-day
su titute teachers certain temporary teachers to DTA IS

existing unit of regular full-time, substitute and temporary

teachers.2 The unit has hereto e included all regular,

ful time teachers, temporary teachers employed more than

75 rcent of the 1 year r substitute teachers

more an 75 percent the pr ior school year, and

temporary substi tute rs on layoff wi re nt

r i ts.

2Specifi , the August 9, 1979 petition seeks: "The
addition to the existing unit of (all) substitute teachers in

School Distr ict employed to fill
rsons absentmore d s

in

asis in original.)
letter, on 23, 1980, to incl

ary. Ii

is
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The District has challenged the appropriateness of the unit

sought. It argues that no communi ty of interest exists between

the peti tioned-for substi tutes and those other teachers
cur rently represented in the established uni t and, further,

that such a configuration would be "disruptive to the efficient

operation of the Distr ict. Ii The Distr ict does not take
exception to inclusion of temporar ies in the existing uni t.

The Board has interpreted the statutory provisions

concerning determination of appropriate units3 to set a

rebuttable presumption that all classroom teachers be contained

3Sections 3545 (a) and (b) set forth the standards for
determina tion of an appropr iate uni t. Sub sect ion (a) prov ides:

(a) In each case where the appropriateness
of the uni t is an issue, the Board
sha decide the question on the basis
of the communi ty of interest between
and among the employees and their
established actices including, among

ex nt to i s
employees belong to the same employeeorganization, the effect of the
size of the unit on the efficient

ration of the school s
s

S sect (b) (l) ov ides:

(b) In all cases:

.. L. .; ,._1Ql. J.!.tv.. s

es.
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in a single unit. Peralta Communi /17/78)
PERB Decision No. 77.

The District, in its attempt to rebut the Peralta

presumption, first asserts that substitutes not perform the

same work as the regular classroom teachers. However, as

evidenced by the record herein, substitutes do perform many of

the same functions of the regu teachers. They carry out

sson plans, admini ster tests, prepare bul t in boards,

eva te students, ticipate in disc inary con ences th
chi ren and parents, accompany students on field trips, and

superv ise instructional aides and parent volunteer s. Al though

they are not requ ired to do so, they often atopen house f
participate in curr iculum planning and attend facul meetings

Subst i tute and regular teacher s frequently consult one

another r ard ing s s, wor k close together, share the

same work locat and perform basically same job

functions. The substitute! s y re sibili is to carry

th wi th the and goa the teacher he/she is
racing. Phone contact is 0 en made on a i basis

tween s ti tute s te r. We re e conc e
at e ti t s sti tutes r work

tanti si lar to r classroom rs.
str ict also
r isi te c

s stitutes

t
notat

f conti
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Board finds, however, that it is reasonable for substitute

teachers as a class to expect future employment given that the

school employer repeatedly employs substitutes as a .regular and

integral part of the work force. The record below reflects

that the District hires from a pool of substi tutes who have

been listed as eligible and continually available for hire as

substi tutes and have been employed in that capaci ty for over

three and, in some instances, as many as thirteen years.

The Distr ict character izes the subst i tute who works as few

as two days a year as "casual" and asserts that no community of

interest exists between such a classroom teacher and a regular

teacher working fu school year. The Distr ict then
es a rel a ument: that the sed unit contains

employees whose number-o

variat is so substanti

ays-employment vary and this

as to rmine the existence a

communi ty of interest them.

The Board notes, wi th regard to both these objections, that

the District is willing to recognize a separate unit of

substitute teachers re e, by icat, is willing

to t at a uni t sesses a communi interest.

D strict also not t existence a
communi of interest stitutes contai in

e existi

uni t. Yet

unit r ll-time
ations

rs in at
uni t confi two
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characteristics in common with the petitioned-for unit: each

unit contains teachers who perform substitute work as seldom as

one or two days a ýearr andr there is a substantial variation within

each uni t as to the number of days wor ked. A separate uni t
substitutes could contain persons working as few as one or two

days or as much as 74 percent of the school year. The existing

uni t could contain teachers on layoff performing substi tute

wor k for as few as one or two days as we as regular teachers

ar. 4wor king the total number of school s per

The presence of teachers working as few as one or two days

per year and the variation as to number-of-days-employment has

not given rise to a breakdown within the existing unit, nor has

it given rise to an objection that no community interest
exists with a separate unit of substitutes. is leads the

Board to conc that such objections are li tt or no

significance in ter ni appropr iateness opo

uni t. National Re ions Board (NLRB) reached the

same conclusion. In Fresno Auto Auct , Inc. 67 ) 7 NLRB

878 (66 LRRM ll77), the r objected to the ti tioned-

aboye, the existing unit is defined as
containi aries more an 75 rcent e

ar and titutes over 75 cent of syear. A ate unit sti tutes wou te
worki an 75 rcent the evexisti unit also contains rs on 1
s titute work, even

-0 may f 1 consi
rcent s ar. See
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uni t on the ground that some of the employees worked too few

days and had a relationship to the employment that was too

attenuated, or "casual", to be allowed therein. The NLRB

decided that variations among the employees (inter alia, the

number-of-days-employment) F d not undermine the evidence of a

communi ty of interest wi th in the uni t. 5 In its words:

(The) fact that they are carried on the
payroll as part-time workers does not, in
our view, alter the character of the work
force as a cohesive group of individuals
wi th a strong mutual interest in their
working conditions. Fresno Auto AuctionInc~, a, at p. 8

This Board finds no indication that the teachers ¡interest

and commitment to, or empathy with, the concerns of others

th in the aining uni t is proportional to their

number-of-days.-employment. Moreover, to impose a threshhold

requ ir ement inclus in the uni t on

or

7



number-of-days-employment would be inev i tably arbitrary. 6

There is no rationale instructing where the line establishing

the min imum should be drawn. Accord ing ly, th is Board does not

require, as a condition of unit membership, that a classroom

teacher work for a specif ied number of days.

The District also argues that the inclusion of substi tutes

in the exisi ting unit would impair the efficiency of operations
of the District. In response, it is important to recognize
that substi tutes are not new to the collective bar ining in

the District.7 Moreover, while it may be that additional

issues now will have to be addressed as part collective
bargaini r such a burden cannot be avo under the Act.

Substitutes and temporary teachers are "employees" under the

EERA Palo Alto Unified School Distric fferson Union Hi

s strict (1/9/79) PERB Decision No 84); it wou

facili tate the negotiati process to ress the interests of

these teachers in a combined rather than a ate unit.

e

t.
ition

d

ee 4 a.
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The Board finds that the District has failed to rebut, by a

preponder ance of ev idence, the presumed appropr iateness of the

requested uni t. The Board, there fore, directs that the uni t be

mo d i fie d to inc 1 u d e all sub s tit ute sin the ex i s tin gun it.

ORDER

Upon the foregoing Decision and the record in this case,

the Public Employment Relations Board ORDERS that:

1. An appropriate unit for negotiation in the Dixie

Elementary School Distr ict shall include all full-time,

subst i tu te and tempor ary classroom teacher s.

2. Based on a find ing that there has been a suff i c ien t
showing of interest, the requisite number of authorization

cards being on file herein, the unitf as modified above, shall

be certified immediately.

By: ~ohn W: Jaeger, iaemõer irenè~ovar, Member

Barbara D. Moore, Member
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STATE OF CALIFORNIA
PUBLIC EMPLOYMENT RELATIONS BOARD

)

DIXIE ELEMENTARY SCHOOL DISTRICT, )

)

Employer, ) Case No. SF-UM-87
) (R- 362)

-and- )

)

DIXIE TEACHERS ASSOCIATION, CTA/NEA ) PROPOSED DECISION
) (10/28/80)Employee Organization. )

)

)

Appearances: Diana K. Smith, Attorney (Breon, Galgani and
Godino) for the Dixie Elementary School District¡ Kirsten L.
Zerger, Attorney for the Dixie Teachers Association, CTA/NEA.

Proposed Decision by Jerilyn A. Gelt.

PROCEDURAL HI STORY

On Apr ill, 1976 the Dixie Teachers Association, CTA/NEA

(hereafter DTA) requested recognition as the exclusive

representative for a unit of all certificated employees

excluding management, supervisory and day-to-day substitutes in

the Dixie Elementary School District (hereafter District). On

or about September 8, 1976, the Distr ict granted recognition to

DTA as exclusi ve representative of certifica unit,
s ject to an Educat t Re Board

terminat rega i di it certain di
it



On December 16, 1976, the parties entered into a uni t

clar ification agreement which excluded from the regular

certificated unit temporary employees employed for less than 75

percent of the school year and substi tutes except for those
serving 75 percent or more of the days school was in session

the preceding school year, excepting those temporar ies and

substi tutes who have re-employmen t rights under the Education

Code.

On April 14, 1977 the Marin County Substitute Teachers'

Association (hereafter MCSTA) filed a request for recognition

for a separate unit of substitutes. This petition was

subsequently dismissed by the Public Employment Relations Board

(hereafter PERB or Board) due to a lack of major i ty suppor t.

On August 26, 1977 a new request for recognition for a separate

uni t of subst i tutes was filed with the Dis tr ict and PERB by the

MCSTA. On October 13, 1977 the District filed a Denial of

Recognition and requested that PERB conduct a hearing on the

appropriateness of the unit.

The petition was held in abeyance by an agreement of the

parties on December 15, 1977 pending the outcome of other

substi tute cases. On February 2, 1979, subsequent to the

issuance of Palo Alto Unified School District/Jefferson Union

High School District (1/9/79) PERB Decision No. 84, and new

unit modification regulations, a PERB representative held an

2



informal conference with the parties to explore settlement

possibili ties. No settlement was reached.

On June 25, 1979 the MCSTA asked that the matter again be

held in abeyance in order that the DTA might seek a unit

modification to include the substitutes in the regular unit.

The MCSTA wi thdrew its request for recognition on August 8,

1979 "contingent upon and in support of" the unit modification

petition accompanied by proof of majority support filed the

following day by the DTA requesting the following:

The addition to the existing unit of all
substitute teachers in the Dixie School
Di s tr ictemployed tof i 11 positions of
regular ly employed persons absent from
service except those who serve 75% or more
of the days school was in session dur ing the
preceding year or who have re-employment
rights under the Education Code and have
worked for the Distr ict in such capacity for
at least two (2) days during any school year.

The District filed its response opposition to the

peti tion on September 14, 1979.

On October 25, 1979 an informal conference was held by the

PERB in an attempt to settle the unit dispute. At this meeting

and through a subsequent letter from the Distr ict received by

PERB on November 5, 1979, the Distr ict i i its
wi i to grant it to DTA in "a

separate unit composed of a substitute certificated s

who work more than three days II

However, Distr a sta it was IIi to

ree to joint t certifica unI t. "
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On November 10, 1979 a letter was received by the PERB in

which the DTA indicated that the District's offer was

unacceptable and requested that the PERB proceed with the unit

modification petition.
On November 16, 1979, the Regional Director sent a letter

to both parties in which he requested that they submit briefs

supporting their positions and, specifically, addressing the

difference between the situation at issue in Dixie School

Distr ict and the situation in Oakland Unif ied School Distr ict

(9/20/79), PERB Decision No. 102. The DTA's brief was received

at the PERB off ice on November 29, 1979 and the Distr ict i s

br ief was recei ved on November 30, 1979.

The parties entered into a set of stipulations as to the

history of the case on February 26, 1980. On May 23, 1980,

subsequent to the scheduling of a formal hear ing, DTA amended

its unit modification petition to specifically include those

temporary teachers not eady included the regular

certificated unit.
A formal hear ing was held on June 4 and 6, 1980 before

Michael Tonsing, a hearing officer of the PERB. This matter

was reassigned is suant to Ca forn
Administrat , tit 8, sect 32 8 (b) .1 Br were

filed by both parties with the PERB on August 12, 1980.

nia Administrat
section 32168 ( states:

, tit 8,

A Board agent may be substituted for another
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FINDINGS OF FACT

The Dixie Elementary School Distr ict has an enrollment of

approximately 2,252 students in 4 elementary and 2 intermediate

schools.

The District employs approximately 125 regular certificated

personnel and maintains an active substitute list numbering

close to 80, 8 of whom are laid-off teachers with re-employment

rights under the Education Code. Th is substitute list is

gleaned from a larger list maintained by the Mar in County

Office of Education. No one is h ired by the Distr ict as a
substitute unless they have first registered with the County.

All substitute and temporary empioyees must hold a valid

California teaching credenti There is no subsequent

interview of the substitute at the District level. Over the

past 13 years, a core group of 8-10 substitutes has emerged,

upon whom Ms. Elizabeth Ireland, clerk who has been in

charge of calling substitutes for that entire per iod, relies.
The substitutes in this group have substituted in the District

for 3 to 6 years, and 3 or 4 of them have subbed there at least

s. is r gr of 1 s stitutes

Board agent at any t dur the
proceeding at the discretion the
Admin trative Law Judge unfair
cases or Executi ve Director

sentat matters.
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that core who consistently remain on the list from one year to

th€ next. They differ from the core group in that they may not

remain on the list over several years or may not be as readily

available as those in the core group.

When filling a request for a substitute, Ms. Ireland first

goes to the list of 8 laid-off teacher s, then to the core group

of 8-10, then to the remaining substitutes on her active list,

next to the group of 15-20 who have had some continuous

experience with the District, and, as a last resort, to the

county list. Occasionally, she will alsa refer to the county

list if a teacher with a specific specialty is needed. If an

absent teacher requests a certain substitute as his/her

replacement, that request wi 11 be honored, if poss ible.

Day-to-day substitutes are paid $42.50 per day. Long-term

substitutes (those who work 21 days or more on one assignment)

are placed on the regular certificated salary schedule on the

2 day of substitution or at the outset of the assignment if

it is known at that time that it will be for a durat of 21
days or more.

Day-to-day and long term substitutes rece no s k leave

or we are benefits. Separate files arenot ma ta sti tute 1 one
gene fi is maintained information perta ing to all

i tutes.
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Day-to day and long-term substitutes are evaluated

infor.mally, usually by the observation of a pr incipal or
assistant principal. If a substitute is given a negative

evaluation, that information is forwarded either orally or by

memo to Ms. Ireland. She will then attempt to successfully

place the substitute in another school. The substitute is
usually not removed from the active list until three or four

negative evaluations are received pertaining to him/her.

Substitutes perform basically the same functions in the

classroom as the teacher they replace. They carry out lesson

plans, administer tests, prepare bulletin boards, evaluate

students, participate in disciplinary conferences with children

and parents, accompany students on field trips, and supervise

instructional aides and parent volunteers. Although they are

not required to do so, they often attend open house,

participate in curr iculum planning and attend faculty

meetings. Phone contact is often made on a daily basis between

the substitute and the teacher he/she is replacing .

Temporary employees are hired to replace an absent teacher

who is on an unpa leave. Temporaries are under contract wi

the District are hired after a screening ocess

terv If a wor as a i tute
District before, however, the terview may be waived.

La s re-employmen t r i rece i
for it aries are on r
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certificated salary schedule. They receive the same health and

welfare benefits and sick leave (on a pro rata basis) as

regular certificated personnel. Temporaries are evaluated in
the same manner as substitutes, although dismissal of a

temporary requires a wr itten evaluation since he/she is under

contract. Separate personnel files are kept for each temporary.

Tempor ar ies per form all of the functions of the regular

classroom teachers they replace.

ISSUES

Should all substitute and temporary teachers be added to

the regular certificated unit?

DISCUSSION

The question of the employee status of substitutes has

already been dealt with in previous PERB decisIons2 and was

not raised as an issue in this case. In fact, temporary and

substitute teachers who work more than 75 percent of the school

year and/or are laid-off s wi th re-employment r Ights are

already included in the regular certificated bargaining unit.

Rather, the issue is whether or not it is appropriate to add

a substitutes and temporar s to the regular certifi

un it in Ii s set for rnment
sect 3545 (a) :

S
102.
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In each case where the appropr i ateness of
the unit is an issue, the board shall decide
the question on the basis of the community
of interest between and among the employees
and the ir established practices including,
among other things, the extent to which such
employees belong to the same employee
organization, and the effect of the size of
the unit on the efficient operation of the
school district.

The Board, in Peralta Community College District (11/17/78)

PERB Decision No. 77, interpreted the legislative intent of

section 3545 to mean that it would "minimize the dispersion of

school district faculty into unnecessary negotiating units."

Furthermore, in order to reduce the possibilities that

"cr itical negotiation-related differences between groups of

teacher s might compei unit separation," the Board felt directed

by the Legislature "to combine all classroom teachers into a

single unit except where an issue of appropriateness is raised

and the requirements of subsection (a), which are then invalid,

leave the Board with no other option." The Board went on to

place the burden of proving the inappropriateness of a

comprehensive unit on those opposing it, in this case the Dixie

Elementary School District.

The District argues that temporar sand subst utes do not
re a suff ient communi of interest with the r

teachers to warrant their inc in the same unit.

Day-to-day substitutes and long-term subst utes are pa on
dif rent sca from certifica sonnel,

receive no fringe fi ts. Fur r, the Distr ict ar ,
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their scope of responsibility is more limited than that of a

regular teacher who is responsible for the student's progress

during the entire school year. However, testimony indicated

that subs and regular teachers do, in fact, regularly consult

each other regarding students, work closely together, share the

same work locations and perform basically the same job

functions. The substitute's primary responsibility is to carry

for th with the plans and goals of the teacher she is
replacing. There is a great deal of contact between the two

groups on a day-to-day basis as well as through involvement in

long-range planning and projects.

Expectancy of continued employment is another cr iter ia

which the District argues that the substitutes fail to meet.

In this Distr ict, however, such is not the case. The 8-10

substitutes in the IIcore" group have, for the most part,

substituted in the District for over 3 years, and, several
cases, for as many as 13 years. One substitute, who was

subsequently hired as a temporary, worked as a substitute

the D istr ict for l6 year s. An add i tional group of 15-20

cons ten carryover om one year to the next. Whi one

cannot s st tes not e
t a those sonne 1 contract, it s

evident that the Distr repeatedly employs substitutes as an

ral t its work e at itutes it
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does employ constitute a loyal group who return to the Distr ict

year after year.

The Distr ict argues that the conflict of interest between

substitutes and regular teachers is such that it would cause

unresolvable discord within the unit. No evidence was offered

to support such speculation beyond the fact that a teacher who

has exhauste~ his/her sick leave receives the difference

between his/her salary and the substitute's daily rate.

That granting the petition would impair the efficiency of

operations of the Distr ict by complicating an already long and

difficult bargaining relationship was another argument

proffered against the proposed unit modification. However, the

current contract already includes some temporaries and

substitutes. Further, proposals were made by DTA covering

substitutes during recent negotiations, although not included

in the final agreement which expires in June of 1981. While

grant the petition would add another area to scope
negotiations, it would not suff iently impair the eff iency

of operations of the Distr ict to warrant denying substitutes

gaining rights.
ven the history reg

t
stitutes

leave wi

the Distr ict,

tat in

a District which has

was case
eady denied them a separate unit. As

," District seems to ect to

act ant tive iat ri ts to ra
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than offer ing factually supported evidence of proliferated
units" or of the impairment to its efficiency of operations by

one overall unit.
The District has failed to present sufficient evidence to

warrant excluding substitute and temporary teachers from the

regular certificated unit. Furthermore, no evidence was

presented to rebut the threshold minimum of two days employment

proposed in the unit modification petition.

PROPOSED ORDER

It is the Proposed Order that the uni t modification

petition filed by the Dixie Teachers Association, CTA/NEA in

the Dixie Elementary School Distr ict be granted.

The modified unit description shall include all substitute

and temporary teachers in the Dixie Elementary School Distr ict

employed for at least two days in any school year.

Pursuant to California Administrative Code, title 8, part

III, section 32305, this sed Dec is ion and Order shall

become final on November 1 7
.L I , 1980 unles s a party files a

timely statement of exceptions within twenty (20) calendar days

following the date of service of the decision. Such statement

of exceptions and supporting br ief must be actually received by

the executive assistant to the Board at headquar te r s of f ice

Sacramento before close of business (5:00 p.m.) on

November l7, 1980 order to be timely filed. (See

California Administrative Code, title 8, part III,

12



section 32135.) Any statement of exceptions and supporting

brief must be served concurrently with its filing upon each

party to th is proceeding. Proof of service shall be filed with
the Board itself. (See Administrative Code, title 8, part III,

sections 32300 and 32305, as amended.)

DATED: October 28, 1980

FOR THE REGIONAL DIRECTOR

By

Jeril#Cel t U
Hearing Officer
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