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DECI SI ON
Under subsection 3563(a) of the H gher Education
Enpl oyer - Enpl oyee Rel ations Act (HEERA or Act),|l the Public
Enpl oyment Rel ati ons Board (PERB or Board) is charged wth the

*Chai rperson G uck did not participate in this decision.

'HEERA is codified at Government Code section 3560
et seq. All statutory references are to the Governnent Code
unl ess otherw se specified. Subsection 3563(a) provides:

This chapter shall be adm nistered by the
Publ i c Enpl oynent Rel ations Board. In
adm nistering this chapter the board shal
have all the followi ng rights, powers,
duties and responsibilities:

(a) To determne in disputed cases, or
ot herwi se approve, appropriate units.



responsibility to determ ne appropriate units for
representation. Pursuant to that résponsibility, heari ngs have
been held before adm nistrative |aw judges (ALJs) of the Board
regarding petitions filed and positions taken by various | abor
organi zations as to appropriate groupings of enpl oyees.

Adm ni strative Law Judge Terry Filliman issued his
recomrendation to the Board regardi ng professional enployees on
February 2, 1982. That recommendation is incorporated by
reference herein. Follow ng issuance of that recomrendati on,
the parties were invited to brief their positions thereon to
the Board itself. After careful consideration of the record as
a whol e, including the pre- and post-recommendation briefs by
the parties, the Board has determned that a unit consisting of
all professional scientists and engi neers, excluding

prof essional adm nistrative and support classifications,

enpl oyed by the Regents of the University of California
(University) at the Lawrence Livernore National Laboratory
(LLNL) constitutes an appropriate unit for neeting and

conferring within the nmeaning of the Act.

DI SCUSSI ON

California State Enpl oyees Associ ation/ Soci ety of
Prof essi onal Scientists and Engi neers (CSEA/ SPSE) proposes a
unit conposed of approximately 2700 professional enployees of
the University at LLNL in scientific and engi neering

classifications. This unit wuld include all professional



enpl oyees at LLNL except the approximtely 230 to 400
i ncunbents of adm nistrative and support services
cl assifications.

The ALJ recommended that a unit of all professional
enpl oyees at LLNL be created (ALJ's Recommendati ons,
pp. 45-52). The University substantially agrees with his
recomrendation, except that it seeks to include certain
classifications not recomrended for inclusion by him
CSEA/ SPSE adhered strenuously to its initial position that a
unit conprised solely of scientific and engi neering
classifications is appropriate. CSEA/SPSE is the only | abor
organi zation currently seeking to represent the professional
enpl oyees at LLNL.

The issue which we nust decide is whether the
petitioned-for unit is appropriate as requested, or whether it
IS inappropriate absent inclusion of the adm nistrative and
support professionals. If we were to conclude that the
adm ni strative and support professionals wuld not constitute
an appropriate residual unit, or that the unit as requested
would result in undue proliferation, we would be inclined to
dism ss the petition of CSEA/ SPSE and | eave the professional
enpl oyees of LLNL ununitted in the absence of a request to
represent them in an appropriate grouping.

W have considered the ALJ's recomendations in |ight of

post-recomendation positions of the parties and the record as



a whol e, and adopt his factual findings and recomendations

only insofar as they are consistent herewith. W are persuaded

that the scientists and engineers requested by CSEA/ SPSE

possess an internal and occupational comunity of interest as

described in subsection 3579 (a).? Thus,

these enpl oyees are

2subsection 3579 provides, in pertinent part, as follows;

(a) In each case where the appropriateness
of a unit is an issue, in determning an

appropriate unit, the board shall take into
consideration all of the following criteria:

(1) The internal and occupationa

community of interest anong

t he

empl oyees, including, but not [imted

to, the extent to which they perform

functlonallglyelated services or work
|

toward esta

shed common goals, the

history of enployee representation with
the empl oyer, the extent to which such
enpl oyees belong to the sanme enployee
organi zation, the extent to which the
enpl oyees have common skills, working

conditions, job duties, or

simlar

educational or training requirements,
and the extent to which the enployees

have common supervision

Wi

(2? The effect that the projected unit
| have on the nmeet and confer

rel ationships, enphasizing the
availability and authority of enployer
representatives to deal effectively

with enployee organizations

representing the unit, and taking into
account such factors as work |ocation,
the numerical size of the unit, the
relationship of the unit to

organi zational patterns of the higher
education enployer, and the effect on
the existing classification structure
or existing classification schematic of
dividing a single class or single



engaged in applied or pure scientific research. They possess

common scientific skills, and share simlar education and

classification schematic anong two or
more units.

(3? The effect of the proposed unit on
efticient operations of the enpl oyer
and the conp at|b|l|t¥ the unit with
the responsibility of the higher
education enployer and its enployees to
serve students and the public.

(4 The number of enployees and
classifications in a proposed unit, and
its effect on the operations of the
enmpl oyer, on the objectives of
prOV|d|ng the enployees the right to
effective representation, and on the
meet and conter relat|onsh|p

(5 The inpact on the meet and confer
relationship created by fragnmentation
of enployee groups or any proliferation
of units anong the enployees of the

enpl oyer.

(b) There shall be a presunption that
professional enployees and nonprofessiona
enpl oyees shall not be included in the same
representation unit. However, the
presunption shall be rebuttable, depending
upon wnat the evidence pertinent to the
criteria set forth in subdivision (a)

est ablishes.

(c) There shall be a presunption that al
enpl oyees within an occupational group or
groups shall be included within a single
representation unit. However, the
presunption shall be rebutted if there is a
preponderance of evidence that a single
representation unit is inconsistent with the
criteria set forth in subdivision (a) or the
purposes of this chapter.



training requirenents, as reflected in the record. They share
common supervision and a common system of reporting, through a
matrix structure, which differentiates them fromvirtually all
of the enployees in admnistrative and support roles.

As noted above, there is universal agreenent anong the
parties that LLNL enpl oyees should be unitted separately from
the other enployees of the University. W agree that it is
appropriate to do so, for the reasons cited by the parties and
reiterated by the ALJ. Once having separated LLNL
prof essional s from other professional enployees in the
University system the argunent that the residue of
adm ni strative and support professionals is too small to
constitute a potentially appropriate residual unit, or that it
woul d anmount to undue unit proliferation to allow for the
potential of such a residual unit to be created in the future,
| oses much of its vitality. The admnistrative and support
cl asses not sought by CSEA/ SPSE constitute approximtely 10 to
20 percent of the total professional conplenent at LLNL. Wile
they interact with scientists and engi neers, largely in a
coordi native and supportive role, this interaction does not
evidence a community of interest in and of itself. |If these
enpl oyees are left ununitted at this tinme, the potential exists
.for two units of LLNL professionals instead of one. This does
not constitute undue proliferation within the neaning of HEERA,
nor are we convinced by the record that it would unduly hanper

the efficient operations of the University or have an adverse



effect on meet and confer relationships. Thus, while a unit
conprised solely of scientific and engineering classifications
may not be the ultimte, best or only appropriate configuration
for LLNL professionals, we are convinced, based upon a thorough
exam nation of the record and party positions in light of the
statutory criteria, that it is an appropriate grouping. It

will serve to provide the enployees sought with the right to
effective representation, and will not deprive the residue of
enpl oyees at LLNL of their right to remain unrepresented or to
seek exclusive representation in the future should they desire
to do so.

Di sputed C assifications

The ALJ failed to include five classifications in the
unit. These five classifications were not petitioned for, and
no party seeks to represent them They are the adm nistrative
pl anner (163), post-doctoral research staff nenber (220),
pl anner-estimator (355), division/departnment adm nistrator |
(467) and division/departnental specialist I (468). An
exam nation of the limted evidence available in the record
regarding these classes indicates an insufficient basis to
pl ace any of themin a scientists and engineers unit, as they
appear to lack a community of interest with the scientists and
engi neers.

The nedi cal |aboratory technol ogist (750) and occupationa
health nurse simlarly appear to be support staff, and lack a

community of interest wwth the "200" and "300" series



enpl oyees. W conclude that it would be inappropriate to
include themin the scientists and engineers unit.
ORDER

Based upon the foregoing Decision and the record as a
whol e, the Public Enploynent Relations Board hereby ORDERS:

1. Al'l professional scientists and engi neers enpl oyed by
the Regents of the University of California at Law ence
Li vernmore National Laboratory constitute an appropriate unit
for the purpose of neeting and conferring in good faith
pursuant to Governnent Code section 3560, et seq. The
inclusions in this unit are set forth in the attached appendi x.

2. Any technical errors in this ORDER shall be presented
to the director of representation who shall take appropriate
action thereon in accordance with this Decision.

3. The appropriate unit described above shall exclude
manageri al, supervisory and confidential enployees of the
Regents of the University of California.

4. The Board hereby ORDERS a representation election in
this unit and the general counsel is hereby directed to proceed
in accordance with California Adm nistrative Code, title 8,

part 3, division 4.

By the BOARD
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APPENDI X

PROFESSI ONAL SCI ENTI STS AND ENG NEERS, LLNL

Job Title

Bi ochemi st

Bi onedi cal Scienti st
Bi ol ogi st

Envi ronnent al Sci enti st
Bi ophysi ci st

Chem st

Engi neer

Mat hneti ci an

M D.

Met al | ur gi st
Physi ci st
Physi ol ogi st

Conmputer Scientist/Mthematical Progranmer
Pat ent Advi sor

Techni cal Associ ate

Techni cal Associ ate, Seni or

Desi gn Associ ate

Desi gn Associ ate, Senior

Technical / Scientific Coordi nator



