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Bef ore d uck, Chairperson; Mrgenstern and Jensen, Menbers.
DECI SI ON

MORGENSTERN, Menber: This case is before the Public
Enpl oynent Rel ations Board (PERB or Board) on exceptions
filed by the Palm Springs Unified School District (D strict)
to the attached hearing officer's proposed decision. The
District excepts to the hearing officer's conclusion that
the unilateral increase of girls' athletics coaches’
salaries was a violation of subsection 3543.5(c) of the

Educati onal Enpl oyment Rel ations Act {EERA).! They also

'EERA is codified at Government Code section 3540
et seq. Al statutory references are to the Governnment Code,
unl ess ot herw se specified.

Subsections 3543.5(a), (b) and (c) provide as foll ows:



except to the finding that the unilateral change was a
concurrent violation of subsections 3543.5(a) and (b) of
EERA.

The Board has considered the entire record in this
case in light of the exceptions. We affirm the findings
of fact and conclusions of |aw made by the hearing officer
to the extent that they are consistent with this opinion

The Pal m Springs Teachers Association (Association)
had charged that the unilateral change was a separate
violation of 3543.5(a), in that the District discrimnated
agai nst Associ ation members. The parties did not present
argunments on this charge; the hearing officer made no
finding on the charge, and no exceptions were filed to the
hearing officer's failure to make a fi nding. We find no

evi dence to support such a charge and hereby dismss it.

It shall be unlawful for a public school
empl oyer to:

(a) Inpose or threaten to inpose reprisals
on empl oyees, to discrimnate or threaten
to discrimnate against enpl oyees, or
otherwise to interfere with, restrain, or
coerce enployees because of their exercise
of rights guaranteed by this chapter.

(b) Deny to enployee organi zations rights
guaranteed to them by this chapter.

(c) Refuse or fail to meet and negotiate in
good faith with an exclusive representative..



REMEDY

The hearing officer ordered the District to post a
cease and desist order, and that the posting include all
of the | anguage of subsection 3543.5(a). The District
contends that the posting nmakes it appear that the
District is in violation of all proscriptions of the
subsecti on.

The Board has long held that conduct which constitutes
a unilateral change in violation of subsection 354 3.5(c)
is concurrently a violation of subsection 3543.5(a) because
it is a derogation of the dUty to negotiate with the

exclusive representative and necessarily interferes with

the enployees in the exercise of protected rights.

San _Francisco Community College District (10/12/79) PERB

Deci si on No. 105.

The facts of this case dO not indicate any other
viol ation of subsection 3543.5{a) beyond the interference
wWth the exercise of protected rights. W, therefore,
hold that the |anguage of the proposed posting is overbroad
and is herein nodified to reflect nore specifically the
nature of the violation.

ORDER

Upon the foregoing finding of facts, conclusions of
law, and the entire record in this case, and pursuant to
Gover nnment Code subsection 3541.5(c), it is hereby ORDERED
that Palm Springs Unified School District and its

representatives will:



A.  CEASE AND DESI ST FROM

1. Failing and refusing to neet and negotiate in
good faith wth the exclusive representative by taking
unilateral action on matters within the scope of
representation, as defined by section 3543.2, with
particular reference to the nodification of the salaries
of coaches of girls' athletics.

2. Denying the Palm Springs Teachers Associ ation
its right to represent unit nenbers by failing and refusing
to neet and negotiate about matters within the scope of
representation

3. Interfering with enpl oyees because of their
exerciée of their right to select an exclusive representative
to neet and negotiate with the enployer on their behalf
by unilaterally changing nmatters within the scope of
representation without neeting and negotiating with the
excl usive representative.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ON DESI GNED
TO EFFECTUATE THE POLI CI ES OF THE ACT:

Wthin thirty (30) calendar days after the date
of service of this decision, prepare and post copies of
the Notice to Enpl oyees, attached as an appendi x hereto,
for thirty {30) workdays at its headquarters offices and
in conspicuous places at the |ocations where notices to

classified enpl oyees are customarily posted. It nust not



be reduced in size, and reasonable steps should be taken
to see that it is not defaced, altered or covered by any

mat er i al

Chai rperson d uck and Menber Jensen concurred.



APPENDI X

NOTI CE TO EMPLOYEES

POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. LA-CE-1148,
Pal m Springs Teachers Association v. Palm Springs Unified
School District, 1nwhich all parties had the right to
participate, 1t has been found that the District violated
Gover nnment Code subsections 3543.5{a), (b) and (c) by
unilaterally nodifying the salaries of coaches of girls'
athletics.

As a result of this conduct, we have been ordered to
post this Notice and will abide by the following. W wll:

A. CEASE AND DESI ST FROM

(1) Failing and refusing to neet and negotiate
in good faith with the exclusive representative
by taking unilateral action on matters within
the scope of representation, as defined by
section 3543. 2.

(2} Denying the Pal m Springs Teachers Associ ation
its right to represent unit nmenbers by failing
and refusing to neet and negotiate about nmatters
within the scope of representation.

{3} Interfering with enployees because of their
exercise of their right to select an exclusive
representative to neet and negotiate with the
enpl oyer on their behalf by unilaterally changing
matters within the scope of representation

W t hout neeting and negotiating with the

excl usive representati ve.

Dat ed:
PALM SPRI NGS UN FI ED SCHOOL DI STRI CT

By

Aut hori zed Agent

THIS I'S AN OFFI CI AL NOTI CE. I T MUST REMAIN POSTED FOR AT LEAST
THI RTY (30) WORKDAYS FROM THE DATE OF POSTI NG AND MUST NOT BE
REDUCED I N Sl ZE, DEFACED, ALTERED OR COVERED BY ANY MATERI AL.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

PALM SPRI NGS TEACHERS ASSOCI ATI ON,

UNFAI R PRACTI CE
Case No. LA-CE-1148

Charging Party,
V.

PROPCSED DEC! S| ON
{1/ 26/ 81)

PALM SPRI NGS UNI FI ED SCHOOL DI STRI CT,

Respondent .

Appear ances: Charles CGustafson, Esq., for the Pal m Springs
Teachers Associ ation; Charles Field, Esq., {Best, Best & Krieger)
for the Palm Springs Unified School District.

Before Terry Filliman, Hearing O ficer

PROCEDURAL . HI_STORY

On May 6, 1980, the Palm Springs Teachers Associ ation
{hereinafter Association or Charging Party) filed an unfair
practice charge against the Palm Springs Unified School
District (hereinafter District) alleging a violation of
section 3543.5{a), (b) and (c)1 of the Educational Enpl oynment
Rel ations Act.

The charge alleges that during the 1979-1980 school year
the District unilaterally increased the salary of certain unit

menbers serving as coaches of girls' sports while retaining the

The EERA is codified at Governnent Code section 3540
et seq. All future references are to the CGovernnent Code
unl ess ot herwi se indicated.



existing salary for other coaches as set forth in the existing
col |l ective bargaining agreenent. This salary increase awarded
to sone nonnenbers of the Association is alleged to have

di scrimnated against the organization and its nenbership.

The District filed an answer denying the charge on
June 19, 1980. The parties failed to resolve the matter at an
i nformal conference on June 23, 1980, and the case was set for
formal hearing on Cctober 10, 1980.

In an effort to expedite a decision, the parties agreed to
wai ve a transcript and to consider immediate findings of fact
made by the hearing officer. The parties were afforded an
opportunity to object to tentative findings and file briefs

regardi ng |egal concl usions.

FI NDI NGS O FACT

A Hi story of Coaching Salaries

The Association is an enployee organi zation and the
District is a public school enployer within the neaning of
section 3540.1 of the EERA.

The parties executed a three-year collective bargaining
agreenent effective from Septenber 1, 1976 through
August 31, 1979. The agreenent fixed the wages for teachers
for the first two years and allowed a reopener for wages during
1978-79 school year. The contract incorporated a certificated
enpl oyees' salary schedule and a separate schedule of |unp sum

paynents for various extended workday duties including coaching



(Association exhibits 2 and 2-B), The supplenentary schedul e
listed each boys and girls coaching assignnent separately by
sport. A separate lunp sum salary was provided for coaching
each sport for a season based upon a weighted factoring
system The salary determning factor assigned to each sport
was based upon the conplexity of the sport, the nunber of
students participating, the nunber of contests, etc. For
exanpl e, the coach of girls' freshman basketball was paid
$325. 00 per season because the sport was given a factor of 2.7
whil e the coach of boys' varsity basketball was paid $950. 00
based on a 6.7 factor.

O the sports offered by the District at the junior high
and high school levels, a few are offered for boys only
(westling, water polo, handball), and a few are offered for
girls only {volleyball, gymastics, softball). In six sports
the District sponsors separate or co-ed teans for boys and
girls. The sports are cross-country, track, basketball,
tennis, badm nton and swi mm ng. Wen the contract was
negotiated in 1976, unit nenbers coaching girls' teans in each
of these sports received a |lower salary than boys' coaches
based upon the factoring system For those sports relevant to
this case, the difference in salary between the coaching

assi gnments wer e:



Sport Sal ary Fact or_

Varsity Basket bal | (B)?2 $950. 00 (6.7)
Varsity Basketball (Q $740. 00 (5.3)
Varsity Tennis (B $800. 00 (5.6)
Varsity Tennis (Q $710. 00 (5.0)
Junior Varsity Basketball (B) $710. 00 (5.2)
Juni or Varsity Basketball (Q $500. 00 {3.6)
Frosh Basketbal |l (B) $575. 00 (4.2)
Frosh Basketball (Q $325. 00 (2.9)

(Associ ation exhibit no. 2)

Bet ween 1976 and 1978 several sports were added as student
. . L . 3
interest increased. 1In addition, title 9 was adopted by

Congress to enhance the participation of wonen in sports in public
educational institutions.

In February 1978 the parties conmmenced negotiations for the
basic and extended workday salary reopeners under the third year
of the 1976 contract. The parties failed to reach an early
agreenent and the negotiations continued for 15 nonths until
June 26, 1979. On that date they extended the 1976 contract for
one year w thout significant change and the enpl oyees received a
salary increase for 1979-80. No adjustnents were nade to the
extra-duty salary schedule. Thus, despite the addition of new

coachi ng assignnments and the changes in coaching duties nmandated

(B boy's team (Q girls team

Title 9 is the popular name for a portion of Public Law
codified at 20 U.S.C. 1681 (Pub.L,No. 92-318), adopted in June
1972 and inplenented by federal regulation 45 CF. R 86.1
et seq.



by title 9, the sanme coaching salary schedule has remained in
pl ace for the past four years.

The parties dispute whether side agreenents were reached
concerning certain coaching duty changes and salary changes
during negotiations in 1978 and 1979 which were never reflected
in the extended workday salary schedul e when readopted in June
1979. This dispute is resolved el sewhere herein.

B. Changes in Coaches Sal aries 1979-80

The Association alleges that of the six frosh and varsity
coaches who coach girls' teans simlar to boys' teams, the
District unilaterally increased the salary of four coaches
during 1979-80 while refusing to increase the salary of two
others. O the four who received increases, three were not
Associ ati on nmenbers. The two coaches not receiving increases
were Associ ation nenbers. The coaches receiving increases were
Larry Zino, Chris Monica, Dave WI|son, and Barbara Jo G aves.
Randy Svoboda and Victoria Kilgore, who coached girls' frosh

basketball, received no increase.

1. Changes in Basketball Coaches Sal ary

Wiile the facts surrounding the salary increase of
coaches Zino and Monica are different than those accounting
for the increase of coaches WIIlson and Graves, the timng
and inpact of the federal title 9 requirenments upon the
salaries of all coaches of girls' sports added to the

confusion of the case.



Wthout deciding its |legal mandates, title 9 generally
conditions federal funding for education upon a conmm tnent
of substantial parity of effort and financial resources
between male and fenale participation in athletics. Wile
the law was adopted in 1972 its inplenentation through
federal rules and state and |ocal task forces has proceeded
in phases. A plan to inplenent title 9 was before the
District in 1979-80 at the sanme tinme the coaches' salaries
wer e changed.

Mar ge Johnson has taught physical education in the
District and has been a nenber of the Association for
years. During the 1978-79 and 1979-80 school year she was
tenporarily appointed assistant principal at the high
school, a position designated managenent. Her duties in
that position included being athletic director. At the
sane tinme she served as title 9 coordinator for the
District. During her tenporary assignnent Johnson
refrained fromparticipation in the Association but
continued to pay dues.

As title 9 coordinator Johnson worked to assist the
coaches of girls' sports and personally believed that title
9 mandated equal sal aries between coaches of simlar girls
and boys' teanms. Based upon this belief Johnson told
Larry Zino in Septenber 1979 and Victoria Kilgore in
Novenber 1979, when they inquired, that their coaching



salaries would be increased for the 1979-80 school year to
be conparable to that of the boys' coaches in their sport.
As athletic director, Johnson was responsible for
turning in a payroll formto the District indicating the
nane of the high school coach and the salary to be paid
from the extended workday salary schedule. The form was
necessary prior to each coach being paid a lunp sum at the
end of the coaching season. Based upon her understandi ng
of a Septenber 1979 discussion with Ji mWorkman, director
of certificated enpl oyees, Johnson unilaterally increased
the salary turned in for Larry Zino, girls' varsity
basket bal | coach, and Chris Monica, girls' junior varsity
basketball coach to be equivalent to the boys' coach,
These two were the first girls' team coaching assignnents

to be concluded during the school year at the high school.

Grls' basketball at the junior high level for the
1979-80 season was coached by Randy Svoboda and
Victoria Kilgore. As Johnson was not responsible for
athletics at the junior high level, she did not turn in
forms for these two coaches. Apparently the person
responsi ble turned in the fornms indicating the salary for
girls' frosh basketball and boys' frosh basketball based on
the extended day salary schedule for Svoboda and Kil gore.
The salary difference is $250 between the boys and girls

assi gnnent .



The di scussi on between Johnson and Workman to
aut hori ze the increased paynent to Zino and Monica is
di sputed. Johnson testified that while Wrkman did not say
precisely that the girls' coaches would receive a salary
increase in 1979-80 due to title 9, she understood his
comments to nmean that. Wrkman testified that he confirned
the District's intent to conply with title 9, but that he
meant no final decision on the exact salaries at that
time. Workman's version is accepted because he had been a
participant in negotiations in the spring of 1979 to change
the coaches' salaries in part in response to title 9. The
pl an negoti ated provided conparable salaries between boys
and girls coaches based upon recognized differences in
responsibilities. Even though the negoti ated change was
not finalized, it shows that Wrkman knew that the subject
had to be negotiated. Thus, it is likely that Johnson
confused his expression that title 9 would be inplenented

by the District.

Wrkman also testified that when he received the
payroll forns from Johnson for Zino and Monica he
i nadvertently signed them without noting that the salary
proposed was higher than the girls' coaching salary on the
ext ended day schedul e.

Foll owi ng the end of the basketball season in Mrch,

Zino received a check for $950.00, the sane salary



authorized to be paid the boys' varsity basketball coach.
The contract provided that he should have been paid
$740.00. Monica received $710.00, the salary for the boys'
junior varsity basketball coach. He was contracted to
recei ve $500.00. Svoboda and Kil gore received $325.00 for
coaching frosh girls' basketball while the boys' frosh
coaches received $575. 00.

On March 25, 1980, Svoboda and Kilgore filed
grievances with the District claimng the inequity was a
violation of the contract and title 9 (Association exhibit
no. 1). On April 24, 1980, Workman notified Mnica and
Zino that they had been overpafd in error, Hs letter
inferred that the [jstfict had not known of the increased
paynment to Zino and Monica prior to the filing of the
grievance (Association exhibit no. 3). On that date the
District demanded repaynent of the excess anobunt. The two
enpl oyees testified that because of |egal advice and the
filing of the unfair practice charge they have not yet

repaid the anount.
Al t hough desi gnated managenent by the District,

nothing in the record supports a finding that Marge Johnson

was a nanagenent enployeem as defined by the EERA while

“Section 3540.1(g). See also Lonpoc Unified School
District (3/17/77) EERB Decision No. 13.



serving as athletic director. Johnson may or may not have
been acting as a supervisor. Such a determnation is

not necessary because her actions in filling out the
coaching salary request forns and talking to Zino and

Moni ca about their salary are found to be mnisterial acts
rather than actions requiring independent judgnent.
Johnson indicated she filed for the higher salaries for
Zino and Moni ca based upon her understanding that the
change was authorized by Workman. Al though the change in
Zino's and Monica's salaries were based upon a confusing
but honest set of circunstances rather than upon ani nus
agai nst the Association, their salaries were neverthel ess
unilaterally increased by the District. Wrkman is a
managenent enpl oyee and nust be held to his action in fact
of approving the increases despite his claim of
unintentional error. Any attenpted recission of the salary
i ncrease nust be considered as a |egal defense.

2. Changes in Track and Tennis Coach Sal ari es

While the increase in salaries of the girls' track and
tennis coach in 1979-80 appeared to be interrelated to the
increase in salaries of the basketball coaches described
above, it is found that the incidents in fact were not

closely related. Dave WIIlson has been the boys! track

°Section 3540.1(m.

10



coach for several years. He has also been a nenber of the
Association. In 1978-79 new girls' track and cross-country
teans were fornmed clue to student demand. WI I son
volunteered for the extra coaching jobs w thout salary.
During Novenber 1978 WI | son approached Frank Castner,
Associ ation negotiator, to request the D strict to
negotiate a salary for coaching girls' track.

Castner and the District agree that an agreenent was
made to tenporarily increase WIllson's salary by $160 for
coaching both the boys and girls varsity track teans for
the 1978-79 school year. They presented extrenely
conflicting testinony as to whether the agreenent was a
verbal side agreenent to the contract not required to be
ratified by the Association or whether it was a tentative
agreenent reached during negotiations for salary reopeners
in February 1979. The conflicting evidence is not restated
here because: (1) The parties' testinony and exhibits
(Association exhibit no. 5) indicated that the increase was
a tenporary one for the 1978-79 season and (2) WI I son
testified he did not receive the salary increase during the
spring of 1979 for the 1978-79 duties. The District's
version of the tentative agreenent also indicated that
following the 1978-79 year a separate girls varsity track
coachi ng assignnent would be paid $800. (Associ ation

exhibit no. 5) WIIlson testified that he did receive an

11



extra $160 in the spring of 1980 for coaching both track
teanms during the 1979-80 season. The $160 does not relate
directly to the coaches' salary schedule In that no category
is listed for girls varsity track

Wet her or not as under Caster's view, the parties
reached a binding verbal agreenent or under the District's
view they reached a witten tentative agreenent during
negoti ations, it is apparent that the 5160 increase in
salary for the track coach was to be in effect only for the
1978-79 school year. The tentative agreenent was not
ratified by the Association nenbership as was required by
the ground rules for negotiation. Even }f ratified, it
woul d not have authorized the District to wait over one
year until the spring of 1980 to inplenent the $160
increase. Such action wuld also have nodified the
tentative agreenent which required a new varsity girls
track assignnment to be placed on the salary schedule as a
separate position and paid at a rate of $800. Under any
interpretation the District's action in paying WIllson an
addi ti onal $160 during the spring of 1980 was a unil ateral

act not authorized by any agreenent between the parties.

Barbara Jo Graves was the girls! varsity tennis
coach. In 1979 the District started a co-educational
badm nton team and Graves agreed to coach it. The salary

schedule did not provide for the new team According to

12



the salary schedul e, Gaves should have received $710.00 to
coach girls' tennis. |In Decenber 1979 she received a check
for $800.00 for coaching the sport. This was an anount
equal to the salary the boys' tennis coach received.

Graves is not a nmenber of the Association. Wile G aves
testified that she thought she received the increase
because of the mandates of title 9, no District enployee
told her why it was granted. M one testified as to the
reason for the increase.

The parties also differ on whether a tentative
agreenent was reached to increase the salary of the girls'
tennis coach during the January-February 1979 negoti ation
sessions. Castner testified that the parties reached a
tentative agreenent on a restructuring of the extra-duty
pay schedule to equalize salaries for coaches of wonen's
sports. He stated that while the exact salary increase for
all coaches was not discussed because of the freeze inposed
by the Legislature on salary increases, the parties agreed
in principal on the restructuring and realignnent. He also
stated that the discussion of a salary increase for the
girls' tennis coach was only an exanple of increases to be
granted to all coaches of wonen's sports and was never
agreed upon separately. Charles Field, attorney for the
District, and JimWrkman testified that a separate

agreenent was reached to increase the girls' tennis coach's

13



salary. Neither recalled why the increase was agreed upon
for the tennis coach alone bat both indicated that the
Association had raised the matter.

In a February 8, 1979, letter to the District
superintendent, Field sunmarized the tentative agreenents
reached between the parties as to the track coach and the
tennis coach along with four other tentative agreenents
providing office space and release tine to the Association
anong other benefits. The letter stated "Upon ratification
by a PSTA, duly transmtted in witing to the District, |
recommend that the Board ratify the bel ow

provi si ons Wor kman al so testified that he
understood that all tentative agreenents including changes
in the track and tennis coach salaries were required to be
ratified by the Association nenbership.

The nonths imediately following the reaching of the
several tentative agreenents in February 1979 reveal a
frustrating and confusing pattern of communication between
the parties. Shortly after the agreenents were reached,
the California Suprenme Court overturned the statutory
freeze upon public enployee salary increases and the
parties commenced negotiating a salary increase. The
District operated under three superintendents during the

negotiations. The parties proceeded through inpasse and

factfinding. 1In June 1979, following 15 nonths of

14



negoti ati ons, the Association changed its entire
negotiating team and officers. Wen a salary increase was
agreed upon in June 1979 and the prior contract extended
for an additional year, the parties apparently made no
mention of the tentative agreenents reached the prior
February. The current officers of the Association claimno
know edge of either Castner's authority to reach a side
agreenent over certain coaches' salaries or any tentative
agreenents reached on issues other than salary. Such
events do not inmunize the Association from being bound by
any agreenents reached by the predecessor negotiators if
such agreenents were ever ratified. Ratification was
understood to be a ground rule by both parties. In fact,
the tentative agreenents were never presented to the

Associ ation nenbership for ratification.

Based upon the above facts, it is unnecessary to
determ ne whether a tentative agreenent was reached over
the girls' tennis coach alone or regarding a readjustnent
of all coaches of girls' sports in February 1979. Wrkman
testified that the District had in fact inplenented the
salary increases for the track and tennis coaches and each
of the other tentative agreenents reached by the parties.
No matter what the scope of the tentative agreenent
regarding the coaches of girls sports, such agreenent was

neither ratified by the Association nor incorporated in the

15



successor contract. The action of the District in paying

Barbara Joe Graves an increased salary in Decenber 1979 was

a unilateral change, as was the extra paynent to Dave

Wl lson during the 1979-80 school year.

| SSUES

Dd the District unilaterally change the extra-duty pay of
Coaches Zino, Monica, WIIlson and Graves in violation of
Gover nment Code section 3543.5(a), (b) and (c).

CONCLUSI ONS_OF LAW

An enployer's unilateral change of a matter within the
scope of representation, w thout affording the exclusive
representative notice of an opportunity to bargain on the
matter is failure or refusal to bargain in good faith.6 San

Franci sco Community College District (10/12/79) PERB Deci sion

No. 105; San Mateo Community College District (6/8/79) PERB

Deci sion No. 94; Pajaro Valley Unified School District

(5/22/78) PERB Decision No. 51; NLRB v. Katz (1962) 369 U.S.
736 [50 LRRM 2177J.
The District raises the defense that any unilateral action

it took was a "de mnims" violation and should be di sm ssed.

°Section 3543.5(c) states:

It shall be unlawful for a public school
enpl oyer to:

(c) Refuse of fail to neet and negotiate in
good faith with an exclusive representative.

16



The Public Enploynent Relations Board {hereafter PERB) has
recogni zed that under certain circunstances a technical refusal
to bargain may have such mininmal inpact that no violation may

be found. In Miroc Unified School District (12/ 15/ 78) PERB

Deci sion No. 80 the Board held that a "de mnim s" or technical
violation with no discernible inpact, and which is imediately
retracted is scant evidence of a refusal to negotiate. In
Miroc an enployer's brief conduct at a single negotiating
session which was soon retracted was not found sufficient to
constitute "surface bargaining."

The Miroc precedent applies where "good faith" of a party
in its overall bargaining conduct is being decided. 1In
contrast PERB, following the National Labor Relations Board,
has adopted a "per se" view of a unilateral action rather than
reviewing the subjective intent of the w ongdoer.

Furthernore, the later reversal or recission of a
uni l ateral action or subsequent negotiation on the subject of a

uni |l ateral action does not excuse a violation. Amador Vall ey

Joint Union H gh School District (10/2/78) PERB Decision No. 74,

The District cites a hearing officer decision, Mreno

Val l ey Unified School Eistrict'?(3/13/80) LA- CE-398 [4 PERC

11022] apparently to show that the agency has applied the

"de mnims test" to unilateral actions. In Moreno a

7The decision is on appeal and provides no precedent.

17



districtw de change in work schedul e was rescinded before it
was inplenented. Inadvertently the schedule was inplenented at
one school for one hour before the error was caught and
corrected.

The circunstances surrounding the District's two unil ateral
actions in the present case are not de mnims. The attenpt by
M. Wirkman to rescind the increase to Coaches Zino and Mnica
occurred only after other coaches filed a grievance over the
matter. The first attenpt to rescind the action occurred one
nmonth after its effect was known. 1In fact, no recission
occurred and the increases have not been repaid.

The District's nodification and/or unil ateral
i nplementation of the tentative agreenents reached about salary
increases to Coaches WIlson and G aves are not validated by
subsequent negoti ati ons between the parties.

The fact that no direct negotiations occurred with the
affected individuals or that no direct harm resulted does not

renove the unlawful nature of the District's acts.

As stated in San Mateo Community Col |l ege District (6/8/79)

PERB Deci sion No. 94, unilateral actions are disfavored:

(a) because of their destabilizing and disorienting inpact on
enpl oyer - enpl oyee affairs; (b) such actions derogate the
representative's negotiating power and ability to perform as an
effective representative in the eyes of enployees and underm ne

exclusivity; (c) such action denigrates negotiations consi stent

18



with statutory design under EERA; and finally, (d) such action
unfairly shifts conmmunity and political pressure to enpl oyees
and their organizations, and at the sane tine reduces the
enpl oyer's accountability to the public. Thus, a violation of
section 3543.5(c) is found.

A unil ateral change in wages in violation of
section 3543.5(c) necessarily interferes with the
enpl oyee's rights to representation under section 3543.5(a) and
denies the enpl oyee organi zation its rights of exclusive

representation through section 3543.5(fo). San Francisco

Community College District (10/12/79) PERB Decision No. 105. A

violation of section 3543.5(a) and (b) is therefore found.
REMEDY
Under Governnent Code section 3541.5(c), the Public

Enpl oynent Rel ations Board is given:

. . .the power to issue a decision and
order directing an offending party to cease
and desist fromthe unfair practice and to
take such affirmative action, ... as wll
effectuate the policies of this chapter.

In the present case, it has been found that the District
has violated the EERA by unilaterally inplenenting an increase
in the stipend of four coaches w thout neeting and negoti ating,
by denying the Association rights guaranteed by the EERA, and

by interfering with and discrimnating against nenbers of the
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unit because of the exercise of rights guaranteed by the EERA
Pursuant to the renedial powers of the PERB, it is appropriate
to order the District to cease and desist from taking any
uni | ateral action about extra-duty pay.

It is also an appropriate renedy to restore the parties to
the status quo prior to the violation. Inplenentation of a
remedy is difficult where the result of the violation was to
award a well-deserved benefit to certain enployees while
depriving other enployees of the benefit.® Wiile the parties
were specifically requested to propose an appropriate renedy,
the Associ ation proposed none.

PERB has no authority to require a paynent to those coaches
not originally receiving the unilateral increase.® n the
ot her hand, the status quo between the parties cannot
reasonably be achieved by requiring the District to denand
repaynent from Coaches Zino, Mnica, WIlIlson and Graves, The
effect of such a renedy is that while the District commtted

the wong, the repaynent requirenent would only serve to

8Specifically, of the six coaches of girls' teans where
boys' teans existed for the sport, four received tenporary
increases and two did not. It is unclear whether a coach of
girls'" swimmng existed in 1978-79.

9The U. S. Suprenme Court has held that it is inproper for
the governnent to determ ne a substantive contract term
(HK_ Porter Co. v. NLRB (USSC 1970) 397 US 99 [73 LRRM 2561])
because the statutory structure favors private determ nation of
contract terns and does not require the making of concessions.
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underm ne the exclusive representative further in the eyes of
t he enpl oyees.

The increases in coaching stipends were paid on a one-tine
basis. The parties also have recognized the need to negotiate
over future restructuring of stipends to inplenent changes in
coaching duties and title 9, federal law. The only remaining
alternatives would be to authorize the Association to bargain
on behalf of the remaining affected coaches for 1978-79 or
allow the Association to elect repaynent by coaches who
received the increased stipend. Because the Association
proposed no renedy, no retroactive bargaining or repaynment wll
be ordered.

It is appropriate that the District be required to post a
notice incorporating the terns of the order. The notice should
be subscribed by an authorized agent of the District indicating
that it will conply with the terns thereof. The notice shal
not be reduced in size. Posting such a notice will provide
enpl oyees with notice that the District has acted in an
unl awful manner and is being required to cease and desist from
this activity and to restore the status quo. It effectuates
the purposes of the EERA that enpl oyees be informed of the
resolution of the controversy and will announce the District's

readiness to conply with the ordered renedy. See Placerville

Oni on School District (9/18/78) PERB Decision No. 69. 1In

Pandol and Sons v. ALRB and UFW (1979) 98 Cal. App.3d 580, 587,
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the California District Court of Appeal approved a posting
requi rement. The U.S. Supreme Court approved a simlar posting
requirement in NLRB v. Express Publishing Co. (1941) 312 U.S.
426 [8 LRRM 415] .

PROPOSED ORDER

Upon the foregoing findings of fact and conclusions of [|aw,
and the entire record in the case, and pursuant to
section 3541.5(c), it is hereby ordered that the Pal m Springs
Unified School District, its governing board and its
representatives shall

1. CEASE AND DESI ST FROM

(a) Threatening to or inposing reprisals on
enpl oyees, threatening to discrimnate against enployees or
otherwise interfering with, restraining or coercing enployees
because of the exercise of rights guaranteed by the EERA.

(b) Denying the exclusive representative its rights
guaranteed by EERA by unilaterally increasing the extra-duty
pay of certain coaches.

(c) Failing and/or refusing to nmeet and negotiate in
good faith with the Association on matters within the scope of
representation.

2. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO

EFFECTUATE THE POLICIES OF THE ACT.

(a) Wthin five (5 calendar days after this decision

beconmes final, prepare and post copies of the NOTICE TO

22



EMPLOYEES attached as an appendi x hereto, for at least thirty
(30) workdays at its headquarters offices and in conspi cuous

pl aces at the |ocation where notices to classified enployees
are customarily posted. It nust not be reduced in size and
reasonabl e steps should be taken to see that it is not defaced,
altered or covered by any material .

(b) Wthin 40 workdays from service of the fina
decision herein, give witten notification to the Los Angel es
Regi onal Director of the Public Enpl oynent Rel ations Board, of
the actions taken to conply with this Oder. Continue to
report in witing to the Regional Director thereafter as
directed. Al reports to the Regional D rector shall be
concurrently served on the charging party herein.

Pursuant to California Adm nistrative Code, title 8,
part 111, section 32305, this Proposed Decision and O der shal

becone final on February 17 , 1981, unless a party files a tinely

statenent of exceptions. See California Admnistrative Code,
title 8 part Ill, section 32300. Such statenent of exceptions
and supporting brief.10 must be actually received by the
executive assistant to the Board at the headquarters office of

the Public Enploynent Relations Board in Sacranento before the

¥Because the parties waived transcript to expedite this
matter, they may request to defer filing briefs and instead
request a transcript at the tine the statenent of exceptions is
filed, if any.

23



cl ose of business {5:00 p.m) on February 17 , 1981, in order to
be tinely filed. See California Admnistrative Code, title 8,
part 111, section 32135. Any statenent of exceptions and
supporting brief nust be served concurrent with its filing upon
each party to this proceeding. Proof of service shall be filed
wth the Board itself. See California Adm nistrative Code,
title 8 part 111, sections 32300 and 32305 as anended.

Dated: January 26, 1981

W Terry Fillimn
Hearing Oficer
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APPENDI X

NOTI CE TO EMPLOYEES

POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. LA-CE-1148, Palm
Springs Teachers Association v. Palm Springs Unified School
Dstrict, in which"all parties had the right to participate, it
has been found that the District violated Governnent Code
section 3543.5(a), (b) and (c) .

As a result of this conduct we have been ordered to post this
Notice, and will abide by the following. W will:

1. CEASE AND DESI ST FROM

{a) Threatening to or inposing reprisals on enployees,
threatening to discrimnate against enmployees or otherw se
interfering with, restraining or coercing enployees because of the
exercise of rights guaranteed by the EERA.

(b) Denying the exclusive representative its rights
guaranteed by the EERA by unilaterally changing the extra-duty pay
of certain coaches of girls' teans.

~(c) Failing and/or refusing to meet and negotiate in
good faith with the Association on matters within the scope of
representation, specifically with respect to extra-duty pay for
coaches.

Dat ed:

PALM SPRINGS UNI FI ED SCHOOL DI STRI CT

By

Aut hori zed Agent

THIS IS AN OFFI CI AL NOTICE. |IT MUST REMAIN POSTED FOR AT LEAST
THI RTY (30) WORKDAYS FROM THE DATE OF POSTI NG AND MUST NOT BE
REDUCED IN SI ZE, DEFACED, ALTERED OR COVERED BY ANY MATERI AL.



