STATE OF CALIFORNIA
DECISION OF THE
PUBLIC EMALOYMENT RELATIONS BOARD

ASSOCIATED CALEXICO TEACHERS,

Charging Party, Case No. LA-CE-1259

V. PERB Decision No. 265

CALEXICO UNIFIED SCHOOL DISTRICT, December 20, 1982

Respondent.

Appearances; Charles R. Gustafson, Attorney for Associated
Calexico Teachers; and Suzanne C. Rawlings, Attorney for the
Calexico Unified School District.

Before Gluck, Chairperson; Morgenstern and Jensen, Members.
DECISON
GLUCK, Chairperson: The Calexico Unified School District
(District) excepts to a hearing officer's finding that its
unilateral rescission of teachers' option to receive their
July, August and Septenber pay warrants all at the end of the
regul ar school year violated subsections 3543.5(a), (b) and (c)

of the Educational Enploynent Relations Act (EERA).1

The EERA is codified at Government Code section 3540 "

et seq. Unless otherwise noted, all references are to the
Gover nnment Code.

Subsections 3543.5(a), (b) and (c) provide:

It shall be unlawful for a public school
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to



EACTS

Pursuant to District policy, all teachers enployed on or
before the first day of school receive 12 pay warrants per
year.? Twel ve-nmonth teachers who so notified the District
before May 1 could collect their July, August, and Septenber
warrants on the last day of the school year. This practice had
been in effect for at |east seven years, but was not enbodied
in the parties' negotiated agreenent.

The Associ ated Cal exi co Teachers (ACT)® |earned on
Septenber 4, 1980, from County Superintendent of School s
Herb Farrar, that the District intended to suspend this pay
option. Farrar, citing the county counsel's opinion that the

Educati on Code does not authorize |unp sum paynents, indicated

di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.

’School board policy 515.2 provides:

"Twel ve Pay" contracts shall be witten for
all full-time regular certificated enpl oyees
on or before the first day of school and
"Ten Pay" contracts shall be witten for al
certificated enployees enployed after the
first day of school.

SACT is the exclusive representative of the District's
certificated enpl oyees.



that cash flow problems in the various school districts mede
rescission of this mehod of paymeat necessary. ACT's
attorney, wo was present at the meeting where Farrar mede this
announcement, immediately voiced his disagreement with the
county counsel's opinion. The day after this meeting, ACT's
president, Irene Rael, distributed a bulletin to ha mambas
informing them of the District's proposed action.*

The county superintendent handles the District's payroll

and issues warrants to District employees® On September 5,

“The bulletin reads, in pertinent part:
UNI T MEMBERS:

W have been infornmed that our option of
taking a lunp sum paynent with our June pay
is no longer feasible since the County
Council [sic] has ruled and infornmed the
Districts that the County Board of Education
woul d no |longer be able to honor the
requests.

- - - Ll * * * * * L] * - L] » » L] L]

CIA legal service has informed us that they
disagree with this ruling and will mest with
the County Council to come to some
conclusion on the matter.

- - - - - - - - - - - - - - [ L] L] - -

This letter is just to alert you of an
option that might be coming your way.

- L] L] Ll - L] * * * * * * L] L] L] L L] L] L

- °See Education Code section 42649.5, text at page 16,
infra.



Farrar wwote all district superintendents of his decision to
elimnate the lunp sumoption and suggested that the
superintendents informtheir staffs by a nmeno joined in by the
various teachers association officers. He also urged the
districts to offer 10-, 11-, or 12-nonth pay options as
provided in the Education Code.

On Septenber 8, Ms. Rael met with Dr. R F. Val dez,
superi ntendent of the Calexico District, and asked why she had
not been inforned of this change earlier. He told her that his
hands were tied by the county counsel's opinion and that the
District was having a cash flow problem They discussed
alternatives to the lunp sum system including a 10-paynent
pl an which Val dez indicated the teachers would have to opt into
by Septenmber 11 if the District were to neet its bookkeeping
obl i gati ons. _

On Septenber 9, Valdez's secretary visited Rael in her
cl assroom and asked her to initial a nmenorandumto all staff
informng them of the changes that Rael and Val dez had

di scussed on the previous day.® According to her testinony,

®This nmeno reads, in pertinent part:

.o effective this school year,
certificated enployees will have their post
school year nonies paid in three
installments: at the end of June, at the
end of July, and at the end of August. This
will take place automatically unless you

el ect to cancel the wi thholding of one-sixth



Ms. Rael believed that her initials were requested only to
signify that the neno accurately recited the contents of her
conversation with Valdez. He initially testified that the

pur pose of having her sign the nmenpo was to have ACT join in
informng the staff of the change in pay options. However, he
|ater contradicted hinself, claimng that the meno refl ected an
agreenment between hinself and Rael.

During these events, the parties were negotiating a new
collective agreement. Although the subject of salaries had not
been settled, neither party raised the lunp sum issue during
negoti ations. Inpasse was jointly declared on Septenber 15,
and on Septenber 19, Rael wote Val dez demandi ng t hat
negoti ati ons be reopened to consider the |unp sumdispute. By
a letter dated Septenber 26, Val dez refused, explaining that
there was nothing to negotiate because the District could not

legally nmove from the position it had taken.’

of your salary each nonth and to receive

your salary in ten equal paynents. If you
choose to exercise this option, please
return the attached form . . . no later than

Septenber 11, 1980.

‘During mediation, the ACT negotiating team did inform
the nediator of the lunp sum di spute. Wether the nediator
di scussed the matter with the District's bargaining teamis
di sputed. He did, however, reconmend that ACT drop the denand.
ACT followed his advice, hoping to get a contract as soon as
possible and to settle the lunp sumissue through an unfair
practice charge.



After ratification on October 22 of the agreement the
parties did reach, Rad again wrote to Vadez requesting
negotiations over the lump am payment. He refused, stating
that negotiations were over until the following year's
reopeners and again citing the county superintendent's refusal
to issue lump am warrants and the county counsel's opinion.
ACT then filed this charge on Novamba 26 alleging that the
District violated subsections 3543.5(a), (b), and (c) by
unilaterally "affecting the method of payment of weages to
certificated employees’ by suspending the lump 3um option.

The hearing officer determined that the lump sam
arrangement was a matter related to wages, the Education Code
did not prohibit the arrangement; and that ACI did not waive
its right to bargain over this change. He also rejected the
District's clam that the county superintendent's authority
over pay matters mede negotiating impossible.

In its exceptions, the District argues that: 1) the
Education Code precludes negotiating over the lump sm
practice; 2) the District did in fact negotiate with ACI at the
September 8 meeting between Valdez and Rael; 3) by joining with
Vadez in issuing the September 9 mao, Rag waved ACT's right
to negotiate over the change and ACT is therefore guilty of
laches; ad 4) the county superintendent's exclusive authority
over payroll matters mede it impossible for the District to

negotiate over the change in pay methods.



DI SCUSSI ON

The Educati on Code Preenption

In Jefferson School District (6/19/80) PERB Deci sion

No. 133, PERB considered the apparent conflicts between section
3540 and section 3543.28 which defines the scope of

negoti ati ons. The Board concl uded:

8Section 3540 reads, in pertinent part:

Not hi ng contai ned herein shall be deened to
supersede other provisions of the Education
Code and the rules and regul ations of public
school enpl oyers which establish and

regul ate tenure or a nerit or civil service
system or which provide for other nethods of
adm ni stering enpl oyer-enpl oyee rel ations,
so long as the rules and regul ations or

ot her nethods of the public school enployer
do not conflict with lawful collective
agreement s.

Subsection 3543.2(a) reads, in pertinent part:

The scope of representation shall be limted
to matters relating to wages, hours of

enpl oynent, and other terns and conditions
of enploynent. "Terns and conditions of

enpl oynent” nean health and wel fare benefits
as defined by Section 53200, |eave, transfer
and reassignnment policies, safety conditions
of enpl oynent, class size, procedures to be
used for the eval uation of enployees,

organi zational security pursuant to Section
3546, procedures for processing grievances
pursuant to Sections 3548.5, 3548.6, 3548.7,
and 3548.8, and the layoff of probationary
certificated school district enployees,
pursuant to Section 44959.5 of the Education
Code. In addition, the exclusive
representative of certificated personnel has
the right to consult on the definition of
educational objectives, the determ nation of
the content of courses and curriculum and
the selection of textbooks to the extent
such matters are within the discretion of



. t hose proposal s which otherw se neet
our test of negotiability are within scope,
unless a conflicting Education Code

provi sion precludes variance fromits
terns. Jefferson, supra, p. 8.

W do not find that the Education Code precludes
negotiations on |lunp sum paynent plans. Several Education Code
sections govern district pay practices:

Secti on 45038;

The governing board of any school district
may arrange to pay the persons in positions
requiring certification qualifications

enpl oyed by it, or any one or nore of such
enpl oyees or one or nore groups or
categories of such enployees in either ten
or _eleven or twelve equal paynents instead
of by the school nonth.

In lieu thereof, orders for the paynent of
salary and payroll orders for the paynent of
salary and warrants for the paynment of

sal ary of enployees enployed in positions
requiring certification qualifications may
be drawn once each two weeks, twi ce a nonth,
or once each four weeks as determ ned by the
Gover ni ng Boar d. [ Emphasi s added. ]

Secti on 45039;

Where the governing board of any schoo
district arranges to pay persons enployed by

the public school enployer under the |aw.
Al matters not specifically enunerated are
reserved to the public school enployer and
may not be a subject of neeting and

negoti ating, provided that nothing herein
may be construed to Iimt the right of the
public school enployer to consult with any
enpl oyees or enpl oyee organi zati on on any
matter outside the scope of representation.



it in twelve equal paynents for the year, it
may pay each nonthly installnment at the end
of each cal endar nonth, whether or not the
persons are actually engaged in teaching
during the nonth. [ Emphasi s added. ]

Section 45040 provides, in relevant part;

The District
45039, and 45048 read together,

The governing board of any school district
not paying the annual salary of persons
enpl oyed by the district in twelve equa
nont hly paynents nmay w thhold from each
paynment made to each enpl oyee an anount
equal to 16 2/3 percent thereof.

The total of the anmount deducted from the
sal ary of any enployee during any schoo

year shall be paid to himin two equa
installments, one installnment to be paid not
later than the fifth day of August next
succeedi ng, and one installnment not later
than the fifth day of Sept enber next
succeedi ng.

Secti on 45048 provides, in relevant part;

Each salary paynment for any cal endar nonth
may be made on the |ast working day of the
nonth and shall be paid not earlier than the
|ast _working day of the nonth and not |ater
than the fifth day of the succeeding

cal endar nonth. . . . [Enphasis Added.]

- - »* - L) L] * * L) * - * L] L] L] L] L] L] -

This section shall not prohibit a schoo
district from naking a paynent of earned
salary prior to the last working day of the
nmont h or payroll period.

argues that Education Code sections 45038,

requi re paynents on the 12-pay

plan to be equal and evenly spaced on a cal endar nonth basis.

Ther ef or e,

enpl oyees

receive 12 separate and equal pay checks but

an arrangenent, such as that in Cal exico, by which

recei ve



3 at the same tine, contravenes the Code. It further ar gues
that the |ast paragraph of section 45048 does not allow
unrestricted advancenent of earned salary but limts advances
only within the particular month in which the pay was earned.
W find these interpretations unnecessarily narrow and
restrictive. Section 45038 establishes a variety of
alternative pay systens, including one by which enployees are
paid in 12 equal installments. Read by itself, this section
woul d seem to prohibit lunp sum arrangenents. Al though the
statute does not literally address the timng of paynents, it
could be argued that the requirement of "equal"™ paynents cannot
be circunvented by sinply distributing three equal warrants at
the same tinme. However, section 45039 gives districts which
pay on a 12-pay contract system discretion to pay each nonthly
installnent even if teachers did not actually work during the
nmont h. The obvi ous purpose of this section is to allow
teachers entitled to 12 paynents to receive warrants during the

summer nonths when they are not actually teaching.

Further, section 45048 reflects a principal concern of the
Code that teachers not be paid until they have perforned the
work. It provides that teachers be paid for work performed by
not later than the fifth day of the follow ng nonth, but
permts a district to pay earned salary "prior to the |ast day

of the nonth or payroll period.” It does not limt how nuch

earlier than the last day of the nonth or pay period such

10



paynment nmay be nmade except that the salary nmust have been

earned. W find no reason why the words "prior to the |ast day
of the nmonth or pay period,” do not nean "anytinme before

or why they should Iimt advanced paynent of earned salary only
within an arbitrarily designated nonth.

W see this reading of the Education Code as consistent
with its purposes; nanely, to assure that teachers are paid at
| east by a certain date followng their conpletion of the work
i nvol ved, while, at the sane tinme, precluding the advance of
public funds which have not been earned.

There is no question that the advances previously made by
the District were for work already conpleted by the teachers.
Whet her the three warrants were issued sinultaneously or not,
the funds they represented were commtted and undoubtedly

| egal |y encunbered.®

In Jefferson, supra, we held that pay days are related to

wages and negotiable. The District here does not argue
ot herw se.

The District's Unilateral Acts

The District insists that both Rael and Val dez consi dered
their Septenber 8 neeting to be a negotiating session; both

knew that the District needed to cease |unp sum paynents and

°The pay warrants weae pre-printed and simultaneously
delivered to the District at the exd of the school year.

11



that alternative paynent nethods had to be exercised by
Septenber 15 to neet bookkeeping requirenents. The District
points to Rael's September 5 bulletin to unit menbers as
evi dence that ACT knew the District had to act quickly to
resolve alternative arrangenents. The District clainms that by
reaching the nutual understanding enbodied in the joint
menor andum t he Associ ation waived its right to negotiate over
the unilateral change in the future.

But, at the Septenber 8 neeting, Val dez presented Rael wth
a fait acconpli. He said that his "hands were tied" by the
county counsel's opinion and the county superintendent's
refusal to honor lunp sumwarrants. He acted on Farrar's

instructions to informthe staff of the change as soon as

possible by a joint nmenorandumw th ACT officers. It was for
this reason he met with Rael. Furthernbre, we note that Val dez
did not claiman agreenent had al ready been reached when he
refused to reopen negotiations on the pay announcenents.

I nstead, he repeated his claimthat |egal considerations

prevented him from bargaining on the matter.

Even granting that Ms. Rael "agreed" that the District
could no longer continue to issue warrants in a lunp sum
paynment, we find no waiver. An acknow edgenent that Val dez was
followng orders is neither acquiescence in his conduct nor
adm ssion that his conduct was |awful under EERA. Her

Septenber 5 bulletin to unit nenbers informed them that the

12



District intended to negke these changes. Bu it also explained
that the California Teachers Association legal staff disagreed
with the county counsel's opinion and implied that the matter
wes far from settled. We do not find in these facts waiver of
"a reasonable opportunity to bargain over a decision not
aready firmly mede by the employer.” San_Maeo County
Community College District (6/8/79) HERB Decision No. 94.

Laches Defense

The District's laches defense rests in its clam that it
relied on ACT's alleged acquiescence to the unilateral change
whaen it offered to employees the 10-month pay option and
notified the county superintendent to modify the payroll
procedures accordingly.

INn order to assert successfully the defense of laches, a
defendant must dow that the plaintiff unreasonably delayed in
asserting its clam ad that the plaintiff either acquiesced in
the act about which he rov complains or that the defendant
relied to his detriment on the plaintiff's conduct or silence.
Cal.Jur.3d Equity, Sec. 45.10

ACT did not delay in asserting its claims. At the very
meeting where the change wes announced, CTA's attorney voiced

his objections to the county counsel's opinion. Rad ma with

°The doctrine is embodied in California Civil Code
section 3527: "The law helps the vigilant, before those wo
sleep on their rights.”

13



Valdez at the earliest opportunity and objected to his not
having informed her earlier of the impending action. As early
as September 19, she formally damanded to bargain over the
altered pay procedure, although she probably had no duty to do

so.t?t

Further, the District has not oM that it acted to its
o detriment in reliance upon ACT's conduct or silence. It
was not ACT's actions which caused the District to change the
pay schedule or to offer the 10-month option to employees, but
the county superintendent's instructions. While the District's
bookkeeping mey have mede it necessary that employees notify it
by a certain date if they chose to be paid 10 times a year, ACI
wes not obligated to respond at all to the District's 10-month
payment suggestion which wes made as part of an unlawful change
in negotiable policy.

The Impossibility Defense

The District clams that it is impossible for it to
negotiate over the elimination of the lump 3m option since the
county superintendent has ultimate authority over pay warrants;
because he would no longer honor lump am warrants, it had no
choice but to offer other payment plans. The District relies
on Education Code section 42649.5, which reads: |

“The District sought a change in policy and was
therefore obligated to request negotiations.

14



Under

In a county in which the board of
supervi sors has transferred educati onal
functions to the county board of education
pursuant to Section 1080, and a single
budget has been authorized for the purposes
of the county school service fund, county
board of education, county commttee on
school district organization, and the office
of the county superintendent of schools
pursuant to Sections 1620 to 1625,
I nclusive, the duties of the county auditor
specified in this article shall Dbe perrtorned
y The county su | ;

A listing of all warrants, approved and

all owed by the county superintendent of
school s pursuant to this section shall be
forwarded to the county auditor on the sane
day the warrants are forwarded to the schoo
district or the payee. The formof the
warrant and the form and content of the
warrant listing shall be as prescribed by
the county auditor.

Not wi t hst andi ng Section 27005 of the
Governnment Code, or any other section
requiring orders for warrants or warrants to
be signed by the county auditor, the county
treasurer in counties subject to this
section shall pay warrants which are signed
by the county superintendent of schools, and
the county auditor shall not be |iable under
his bond or otherwi se for a warrant issued
pursuant to this section.

This section shall apply only in those
counties in which the county board of
supervi sors has adopted its provisions by
resol ution. (Enphasi s added.)

this section, the duties of the county auditor

"specified in this article are to be perfornmed by the

Superintendent." However, the duties of the county auditor,

defi ned,

do not include prescribing pay nethods or otherw se

directing districts' pay practices.

15

as



The second paragraph of this statute apparently allows the
county superintendent to "approve and allow' warrants. But

Educati on Code section 42636 provides:

The county superintendent of schools may
exam ne each order on school district funds
transmtted to him in the order in which it
is received in his office. If it appears
that the order is properly drawn for the
paynment of legally authorized expenses

agai nst the proper funds of the district,
and that there are sufficient noneys in the
fund or funds against which the order is
drawn to pay it, he shall endorse upon it
"exam ned and approvéd, and shall, 1n
attestation thereof, affix his signature and
nunber and date the requfsitron and transmt
it directly to the county auditor, in the
order in which the order is received in his
office. The county superintendent may
prescribe alternative nmethods for districts
determned to be fiscally accountable
pursuant to Section 42650. (Enphasi s added.)

The superintendent nust endorse pay orders if they are
drawn for payment of l|egally authorized expenses and if there

are sufficient funds. Thus, while the section authorizes the

superintendent to refuse to issue pay warrants when funds are

| acking, it does not authorize himto decide the pay practices

of the District.

Fi nal ly, Education Code section 35160 provides the
governing board of school districts with omibus authority to
"act in any manner which is not in conflict wwth . . . any

law . . . .12 Because the |unp sum paynent does

'2Section 35160. Authority of governing boards conmencing

16



not conflict with any law, the District wes eampomvaed to
initiate that arrangement axd to resist the county's attempt to
discontinue it. It was not impossible for the District to
successfully defend its pay practices against the county
superintendent's directive. Its failure to do so implicates
the District in the unilateral change for which it will be hed
liable.

Consequently, we find that the District has violated
Govanment Code subsection 3543.5(c) ad concurrently violated
subsections 3543.5(a) and (b). S Francisco Conmnmunity College

District (10/12/79) HHB Decision No. 105.
ORDER

Based on the foregoing findings of fact and concl usions of
law and the entire record of this case, and pursuant to
Gover nnent Code subsection 3541.5(c), it is hereby ORDERED t hat
the Cal exico Unified School District shall:

A CEASE AND DESI ST FROM

1. Unilaterally discontinuing teachers' option to

receive their July, August and Septenber pay warrants on the

January 1, 1976.

On and after January 1, 1976, the governing
board of any school district may initiate
and carry on any program activity, or may
ot herwi se act in any manner which is not in
conflict with or inconsistent with, or
preenpted by, any law and which is not in
conflict with the purposes for which school
districts are established.

17



| ast day of the regular school year w thout notifying the
Associ ated Cal exi co Teachers and affording it an opportunity to
negoti at e.

2. Denying the Associated Cal exi co Teachers its right
to represent unit nenbers by discontinuing the |unp sum pay
option w thout mneeting and negotiating with ACT.

3. Interfering with enpl oyees because of their
exercise of their right to select an exclusive representative
to negotiate with the enployer on their behalf by unilaterally
di scontinuing the lunp sum pay option.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS:

1. Restore to teachers the option to receive their
July, August and Septenber pay warrants on the |ast day of the
regul ar school year and direct the county superintendent of
schools to honor such pay orders as required by Educati on Code
section 42636 commencing with the 1982-83 school year.

2. Wthin thirty (30) calendar days follow ng the
date of service of this Decision, post at all work |ocations
where notices to enployees are customarily posted copies of the
attached Notice. Such posting shall be maintained for a period
of thirty (30) consecutive workdays. Reasonable steps shall be
taken to insure that such notices are not altered, defaced,

covered by other material or reduced in size.

Menbers Morgenstern and Jensen joined in this Decision.,

18



APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearing in Case No. LA-CE-1259 in which all parties
had the right to participate, it has been found that the
Cal exico Unified School District violated the Educati onal
Enpl oynent Rel ations Act by unilaterally elimnating teachers’
option to receive their July, August and Septenber pay checks
on the last day of the regular school year. It has also been
found that this sane action interfered with the District's
enpl oyees' exercise of rights protected by the Educati onal
Enpl oyment Rel ations Act and has interfered with the Associ ated
Cal exi co Teachers' right to represent unit nenbers. As a
result of this conduct, we have been ordered to post this
Notice and we w |l abide by the follow ng:

1. CEASE AND DESI ST FROM

Unilaterally elimnating teachers' option to receive their
sunmer pay warrants on the last day of the regular school year.

2. TAKE AFFI RVATI VE ACTION TO
Reinstate the |lunp sum pay option and direct the county
superi ntendent of schools to honor the July, August and

Septenber pay orders as required by Education Code section
42636.

Cal exico Unified School D strict

Dat ed:

Aut hori zed Agent of the District

THIS IS AN OFFICTAL NOTICE. | T MJUST REMAIN POSTED FOR THI RTY
(30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND MUST NOT
BE REDUCED | N SI ZE, DEFACED, ALTERED OR COVERED BY ANY MATERI AL.



