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DECI SI ON |
MORGENSTERN, Menber: This case is before the Public
Enpl oynent Rel ati ons Board (PERB or Board) on exceptions filed
by the Brawl ey Uni on H gh School Teachers Associ ation, CTA/ NEA
(Association), to a hearing officer's proposed decision
dismssing its charge. The charge alleged that the Braw ey
Uni on Hi gh School District (District) violated subsections
3543.5(a), (b) and (c) of the Educational Enploynent Rel ations
Act (EERA)?! by unilaterally refusing to make a "lunp

'EERA is codified at Governnent Code section 3540 et
seq. All statutory references are to the Governnent Code
unl ess ot herw se specified.

Subsections 3543.5(a), (b) and (c) provide as foll ows:



sunm’ paynent of wages for June, July and August 1981, as
required by the collective bargaining agreenent between the
parties.

The hearing officer found that the |unp sum paynent
contract provision directly conflicts wth Education Code
provi sions governing the tine and manner of paynent and that,
therefore, the District had no duty to bargain about the
provision and did not violate EERA by refusing to conply with
its requirenents.

After a review of the record and the argunments on appeal,
the Board reverses the hearing officer's proposed decision for
the reasons set forth bel ow

EACTS

The case was subnitted on stipulated facts as follows:?

It shall be unlawful for a public schoo
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organi zations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.

The stipulation of facts are as paraphrased by the
hearing officer with no substantive change. Neither party
excepts to the facts as paraphrased.



1. [The Association] is the exclusive representative of a
unit consisting of all certificated enpl oyees

2. A collective bargaining agreenment between the District
and the Association is in effect and expires
August 1, 1981.

3. Said agreenent contains the follow ng pertinent
provi si ons:

Article VI, Conpensation, Section D
Sal ary, subsection 3:

A non-managenent certificated enployee
on a 12 paynent plan may receive a
“"lunp sum' settlenent of the July,
August and Septenber warrants by filing
a request with the business office no
[ater than May 15t h.

Article XXI'l'l, Savings, Section A

This is the entirety of the Agreenent
between the District and the
Associ ati on.

If any article, sections or provisions
of this agreenent shall be found by a
court of conpetent jurisdiction or by a
superior court upon appeal, to be
contrary to, or in conflict with,
federal or state law, that article,
section or other provision only shal
be rendered void. AlIl other articles,
sections or provisions of this
Agreenment shall continue in full force
and effect.

Article XXVI, Effect of Agreenent,
Section A:

It is understood and agreed that the
specific provisions contained in this
Agreement shall prevail over D strict
practices and procedures and over state
law to the extent permtted by state

| aw.

4. The reference in Subsection 3, of Section D Salary of
Article VI of the collective bargaining
agreenent . . . relating to "lunp suni settlenent of
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the July, August and Septenber warrants refers to
salary accruing to the nonths of June, July and August ..

In 1980, enployees opting to receive "lunp sunt
settlenent under the contract actually received three
separate checks on June 5, 1980.

The checks were for identical anmounts and were dated
identically but one specified June paynent, one July
paynment, and one August paynent.

The "lunp sunt paynents nmade to enpl oyees during the
summer of 1980 were nonies which had been earned for
services perfornmed between Septenber 1979 and

June 1980. [Salaries to be paid during summer 1981
are for services already perforned.]

Parties were negotiating wages in a contract reopener
from approxi mately May, 1980 to Cctober, 1980.

Nei ther the Association nor the District requested to
negotiate on the |unp sum paynment provision.

In August, District was infornmed by the Ofice of the
County Superintendent of Schools that, pursuant to a
County Counsel opinion . . ., "lunp sunt paynents such
as described in the agreenment were not authorized by

t he Educati on Code and therefore the County

Superi ntendent woul d not honor warrants drawn for such
[ unp sum paynents.

On Septenber 5, 1980, a nmeno was issued to District
Superintendents fromHerb Farrar, County
Superintendent . . ., indicating his office would not
allow the districts to pay the lunp sum paynents. The
meno further requested districts take immediate action
to of fer enployees options of 10, 11 or 12 paynents as
provided for in the Education Code.

If called to testify, Wodrow W I kes, Assi stant
Superi nt endent Busi ness Services, Ofice of the

| nperial County Superintendent of Schools would
testify that all certificated enpl oyees of the Braw ey
UHSD are currently enrolled in either the 10 equal pay
pl an, 11 equal pay plan or 12 equal pay plan pursuant
to Education Code Section 45038 and that the district
has never notified the county office of an intent to
use section 45040 (one-sixth w thholding plan) for any
certificated enployees nor has any enployee. He would
testify that each enployee's election to use a pay



10.

11.

12.

13.

14.

plan is based upon the Notice of Enploynent, a copy of
which is on file in the county office. M. WIKkes
would also testify that in 1981 enpl oyees electing the
12 pay plan will receive the June check on the | ast
day of school in June, and the July and August checks
at the end of each respective nonth. This testinony
is accepted as conpetent and rel evant w thout

obj ecti on.

The I nperial County Superintendent of Schools is
[awful Iy responsible for maintaining and disbursing
funds pursuant to Article 4, Chapter 9, Part 24 of the
Educati on Code (sec. 42630 et seqg.) and issuing pay
warrants and pay checks to enployees on behalf of the
Brawl ey Uni on Hi gh School District. The district does
not issue its own pay warrants pursuant to Education
Code section[s] 42647 [or 42649].

In late August or early Septenber 1980, Superintendent
Fragal e di scussed the reasons for the inability to pay
the "lunp sun paynents with Ms. Rosalie Banagan,
Associ ation President.

In early Septenber, a nmenp was issued fromthe
District Superintendent to all certificated

enployees . . . informng enployees that the |unp sum
paynment in June was no |longer an option and notifying
certificated enployees of their option to elect ten,
el even or twelve nonthly paynents of their annua
salaries for the 1980-81 school year. The nmeno
specified it nmust be returned by Septenber 10. This
was necessary because the enployee's election would
affect the anmount of his Septenber paycheck and the
deadline for the District to submt its Septenber
payroll to the County Superintendent's office was
Sept enber 15, 1980.

In a letter dated Septenber 29, 1980 . . . to

Ms. Joanne Yeager, Deputy County Counsel, County of
| mperial, M. Charles Gustafson, attorney for
California Teachers Association stated the

Associ ation's position that the |unp sum paynent
procedure is not prohibited by the Education Code.

In a letter dated Novenber 11, 1980 . . . to

M. Richard Fragale[,] Superintendent,

Ms. Rosal i e Banagan, Associ ation President, requested
to know whether the District intended to abide by the
contract provision for lunp sum paynents.



15. M. Fragale responded in a letter dated Decenber 1,
1980 . . . that the District would be unable to honor
the lunp sum provision of the contract because the
County Superintendent was unable to honor the
provi si on.

The stipulated record also included exhibits consisting of

rel evant portions of the parties' 1978-1981 collective
bargai ning agreenent, a 1980 | nperial County Counsel opinion
interpreting a school district's authority to make |[unp sum
paynents under the Education Code, a nenorandumto all district
superintendents from the county superintendent of schools
ending the issuance of lunp sumpay warrants, and an exchange
of letters between charging party and the District regarding
| unp sum paynents.
DECI SI ON
The coll ective bargaining agreenent between the parties

provides, at Article VI, section D, subsection 3, as follows:

A non-managenent certificated enpl oyee on a

12 paynment plan nmay receive a "lunp sunf

settlenment of the July, August and Septenber

warrants by filing a request with the

busi ness office no later than May 15th.
The Board has held that the timng of the paynent of wages is a

negotiable matter. Jefferson School District (6/19/80) PERB

Deci si on No. 133.
However, the Educati on Code contains several sections which

regulate the tine and manner of paynent of certificated



enpl oyees® and which, the District contends, preclude the
negotiability of the above-cited |unp sum paynent provision.
Section 3540 of the EERA provides, in part, " ... Nothing

contained herein shall be deenmed to supersede other provisions

3Rel evant Education Code sections provide, in
pertinent part, as foll ows:

45038. Nunber of paynents. The governing
board of any school district may arrange to
pay the persons in positions requiring
certification qualifications enployed by it,
or any one or nore of such enpl oyees . . .
inether 10 or 11 or 12 equal paynents
instead of by the school nonth.

In lieu thereof, orders for the paynent of
salary . . . may be drawn once each two
weeks, twice a nonth, or once each four
weeks as determ ned by the governing board.

45039. Paynent. \ere the governing board
of any school district arranges to pay
persons enployed by it in 12 equal paynents
for the year, it may pay each nonthly
installment at the end of each cal endar
mont h, whether or not the persons are
actually engaged in teaching during the
nont h.

45040. Authority to wi.thhold part of salary
for paynent in August and Septenber when
annual salary not paid in 12 equal nonthly
payments. The governing board of any school
district not paying the annual salaries of
persons enployed by the district in 12 equal
nonthly paynents nmay w thhold from each
paynent nade to each enpl oyee an anount

equal to 16-2/3 percent thereof.

The total of the anmounts deducted from the
salary of any enployee during any schoo

year shall be paid to himin two equa
installnments, one installnent to be paid not
later than the fifth day of August next
succeedi ng, and one installnent to be paid
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of the Education Code . . . ." In Heal dsburg Uni on H gh School

District and Heal dsburg Union School District (6/19/80) PERB

not later than the fifth day of Septenber
next succeedi ng.

- - - - L] . L] - - - - - - - - - - - - - - -

45048. Tine of paynent. Each salary
paynent for any cal endar nonth may be made
on the last working day of the nonth and
shall be paid not earlier than the |ast
working day of the nonth and not later than
the fifth day of the succeedi ng cal endar
month . . . .

If the school district provides for the’
paynent of the salary of enployees enpl oyed
in positions requiring certification
qualifications once each two weeks, twce a
mont h, or once each four weeks, pursuant to
Section 45038, each salary paynent nmay be
made on the |last working day of the payrol
period and shall be made not earlier than
the last working day of the payroll period
and not later than the eighth working day of
the follow ng payroll period.

This section shall not prohibit a school
district frommaking a paynent of earned
salary prior to the last working day of the
nonth or payroll period.

45049. Tine of paynment for additional
activities. \Wen any school district
enploys a certificated enployee to perform
teaching or other services in addition to
his regular teaching duties, or when a
school district enploys a certificated

enpl oyee to perform teaching or other
services at a summer school maintained by
the district, the district shall pay the
enpl oyee for such services either in one
[unp sumor at an hourly, daily, biweekly,
quadriweekly, or nonthly rate of pay. |If
the pay is in one lunp sum the district
shal |l pay the enployee within 10 days after
the termnation of the services. |If the pay
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Deci sion No. 132, the Board held (at p. 19) that, where a
provi sion of the Education Code requires a certain action, the
parties are prohibited from negotiating a provision which

directly conflicts with the statutory requirenent. The Board

stated at pp. 15 and 18:

If PERB were to adopt the view that the nere
exi stence of a statutory provision precluded
negotiability, many issues of central

enpl oyee concern would be excluded from
negoti ati ons .

[ T he supersession |anguage of section 3540
should simlarly be read to preclude
negotiability only where the Education Code
provisions in conflict would be replaced,

set aside or annulled by the |anguage of the
proposed contract clause .

Therefore, the sole issue before us is whether the |unp sum
paynment provision directly conflicts with any provision of the
Education Code such that the statutory provision would be
replaced, set aside or annulled by the negotiated contract
| anguage. W find that it does not.

In Calexico Unified School District (12/20/82) PERB

Deci si on No. 265, the Board construed the sane sections of the

‘Education Code in a simlar factual situation.?

is at an hourly, daily, biweekly,
guadriweekly or nmonthly rate, the district
shall pay the enployee within 10 days after
the end of each cal endar nonth or pay period
during which the services are perforned.

“I'n Calexico, long standing district practice provided
that teachers could collect their July, August and Septenber
pay warrants on the last day of the school year if they



After a careful analysis of the statutory |anguage, we
concluded that nothing in the code can reasonably be construed
as prohibiting such lunp sum paynent. W therefore found that
the Education Code does not preclude negotiations on lunp sum
paynment plans and we rejected the District's supersession
argunent .

W find the construction of these Education Code sections
in Cal exico dispositive of the issue here. Therefore, we
conclude that the lunp sum paynent provision does not conflict
with the Education Code and was negotiable at the tine the
parties agreed to include it in their collective bargaining
agreenent. The District's refusal to honor this provision
constitutes a change of policy having "a generalized effect or
continuing inpact upon the terns and conditions of enploynent

of bargaining unit nmenbers.” Gant Joint Union H gh Schoo

District (2/26/82) PERB Decision No. 196. As such, the
District's conduct breached its duty to bargain, in violation
of subsection 3543.5(c), and interfered with the rights of
enpl oyees and the Association, in violation of subsections

3543.5(a) and (b), concurrently. San Francisco Comunity

College District (10/12/79) PERB Decision No. 105.

notified the district before May 1. Pursuant to the sane
county counsel opinion and neno from the county superi ntendent
of schools at issue here, the district unilaterally changed its
past practice and relied on the same Education Code sections as
a def ense.

10



REMEDY

The hearing officer recormended that, if the Board finds
the contract provision to be negotiable, the record should be
reopened to allow the District to address its "apparent
defenses of legal inability to pay and lack of jurisdiction
over the county superintendent of schools,” issues not
addressed in the proposed decision. Nothing in the record
suggests that such an order was requested by the parties
t hensel ves, and we do not find such an order necessary or
appropriate here for several reasons.

First, neither party excepted to the hearing officer's
failure to nmake findings or conclusions regardi ng such
def enses. Pursuant to PERB rule 32300(c),> "An exception not
specifically urged shall be waived." Mreover, we find that no
such defense was ever raised by the District - neither in its
Answer, Brief nor Exceptions. "It is the policy of the |aw
that litigation shall not be had in pieceneal and that when a
party has a defense to a pending cause of action it nust be
presented then, otherwise it wll be deened waived." Weczovek

v. The Texas Co. (1941) 45 Cal.App.2d 450, 459 [114 P.2d 377].

Therefore, we find that the District waived its right to assert
additional defenses by failing to present themprior to or at

the time of hearing or in its exceptions on appeal.

SPERB Rul es are codified at California Administrative
Code, title 8, section 31000 et seq.

11



In addition, the very defenses referred to by the hearing
officer were fully argued and considered by the Board in

Cal exi co Unified School District, supra, and were found to be

wi thout nmerit. \Wile not binding on the parties in the instant
case, our recent disposition of apparently identical issues
mlitates against a renmand here.

Finally, our determnation on this matter does not preclude
the District's assertion of such defenses in a conpliance

heari ng. See Santa Monica Community College District (9/21/79)

PERB Deci si on No. 103; San Francisco Community Col | ege

District, supra. Or, as an alternative, the District may sue

the county superintendent directly to enforce its contract to
pay warrants (assumng a contract exists), or to conpel the
performance of its mnisterial duty, with the Association
] oi ni ng.

For these reasons, we do not find that it would effectuate
the policies of the EERA to order a remand here.

We have found that Brawl ey Union H gh School District
vi ol ated subsections 3543.5(a), (b) and (c) of the EERA. As a
renmedy for those violations, the District will be ordered to
cease and desist fromfurther such violations and to post the
Notice attached hereto as an appendi x whi ch announces the

District's readiness to conply with the ordered renedy. These

12



measures are consistent with the Board's renedial authority as
set forth at subsection 3541.5(c)® of the EERA
ORDER

Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in this case, and pursuant to Governnent
Code section 3541.5, it is hereby ORDERED that the Braw ey
Uni on H gh School District and its representatives shall:

A CEASE AND DESI ST FROM

1. Refusing and failing to neet and negotiate in good
faith wwth the exclusive representative by taking
unilateral action on matters within the scope of
representation wth reépect to the date of paynent to
certificated enpl oyees of summer salary warrants.

2. Refusing to conply with Article VI, section D
subsection 3 of the collective bargaining agreenment in
effect between the parties regarding the |unp sum
paynment of sunmmer salary warrants to certificated

enpl oyees.

°Section 3541.5(c) provides as follows:

(c¢) The board shall have the power to issue
a decision and order directing an offending
party to cease and desist fromthe unfair
practice and to take such affirmative
action, including but not limted to the

rei nstatenment of enployees with or wthout
back pay, as will effectuate the policies of
this chapter

13



Denying the Braw ey Union H gh School Teachers

Associ ation, CTA/NEA, its right to represent unit
menbers by unilaterally elimnating the [unp sum
paynment of summer salary warrants w thout neeting and
negotiating with the Association.

Interfering with enpl oyees' right to select an
exclusive representative to neet and negotiate wth
the enployer on their behalf by unilaterally changing
matters within the scope of representation w thout
nmeeting and negotiating with the exclusive

representative.

TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS VWHI CH ARE NECESSARY
TO EFFECTUATE THE POLI CI ES OF THE EDUCATI ONAL EMPLOYMENT
RELATI ONS ACT:

1

On request of the Braw ey Union H gh School Teachers
Associ ation, CTA/NEA, restore to teachers the option
to receive their July, August and Septenber pay
warrants in a lunp sum paynment and direct the county
superi ntendent of schools to honor such pay orders
commencing with the 1982-83 school year.

Wthin five (5 workdays after the date of service of
this Decision, post copies of the Notice to Enpl oyees
attached as an appendi x hereto, signed by an

authori zed agent of the District. Such posting shal
be maintained for at least thirty (30) consecutive

wor kdays at all work |ocations where notices to

14



enpl oyees custonarily are placed. Such Notice nust
not be reduced in size and reasonable steps shall be
taken to ensure that it is not defaced, altered or
covered by any material; and

3. Wthin thirty (30) workdays from service of this
deci sion, notify the Los Angel es regional director of
the Public Enploynent Relations Board, in witing, of
the steps the enployer has taken to conply with the
terms of this ORDER. Continue to report in witing to
the regional director periodically thereafter as
directed. All reports to the regional director shal

be served concurrently on the charging party herein.

Chai rperson @ uck and Menber Jaeger joined in this Decision.
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APPENDI X

NOTI CE TO EMPLOYEES
PCSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearing in unfair practice Case No. LA-CE-1311, Braw ey
Uni on Hi gh School Teachers Associ ati on, CTA/NEA v. Braw ey
Union H gh™School "District, 1n which all parties had tThe right
to participate, it has been found that the Braw ey Uni on H gh
School District violated the Educational Enploynent Relations
Act by refusing and failing to neet and negotiate in good faith
with the Brawl ey Union H gh School Teachers Associ ation,

CTA/ NEA, on the subject of |unp sum paynent of summer pay
war r ant s.

As a result of this conduct, we have been ordered to post this
notice and we will abide by the follow ng:

A. CEASE AND DESI ST FROM

1. Refusing and failing to neet and negotiate in good
faith wwth Brawl ey Union H gh School Teachers
Associ ation, CTA/NEA, by taking unilateral action on
matters within the scope of representation with respect
to the date of paynent to certificated enpl oyees of
sunmer salary warrants.

2. Refusing to comply with Article VI, section D,
subsection 3 of the collective bargaini ng agreenent
entered into with Brawl ey Uni on H gh School Teachers
Associ ation, CTA/ NEA, regarding the |unp sum paynent of
summer salary warrants to certificated enpl oyees.

3. Denying the Brawl ey Uni on H gh School Teachers
Associ ation, CTA/NEA, its right to represent unit
menbers by unilaterally elimnating the |unp sum
paynment of summer salary warrants w thout neeting and
negotiating with the Association.

4. Interfering with enployees' right to select an
exclusive representative to neet and negotiate with the
enpl oyer on their behalf by unilaterally changi ng
matters within the scope of representation w thout
nmeeting and negotiating wth the exclusive
representative.



TAKE THE FOLLOW NG AFFI RVATI VE ACTI ON VWHI CH | S NECESSARY TO

EFFECTUATE THE POLI G ES OF THE EDUCATI ONAL EMPLOYMENT
RELATI ONS ACT:

1.

Dat ed:

On request of the Brawl ey Union H gh School Teachers
Associ ation, CTA/NEA, restore to teachers the option to
receive their July, August and Septenber pay warrants
in a lunmp sum paynent and direct the county
superintendent of schools to honor such pay orders
commencing wth the 1982-83 school year.

BRAWLEY UNION HI GH SCHOCL DI STRI CT

Aut hori zed Representative

TH'S IS AN OFFI G AL NOTI CE. | T MUST REVMAI N POSTED FOR AT LEAST
THI RTY (30) WORKDAYS FROM THE DATE OF POSTI NG AND MUST NOT BE
REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED BY ANY MATERI AL.
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definition be applied and, on the other, that a nore narrow
interpretation was intended.

The recent case of San Mateo, supra, contains each Board

menber's view of the appropriate resolution of the t ensi on
between the | anguage "relating to" and "limted to", and those
views need not be repeated at length here. Wile differing as
to the reasons for and significance of the particular structure
of section 3543.2, two nenbers agree that the appropriate nmeans
of determning the negotiability of a specific subject or
proposal is a balancing test. As stated in San Mateo and as

di scussed nore fully infra, a subject is negotiable if it first
logically and reasonably relates to wages, hours or one of the
enunerated terns énd conditions of enploynent. If this
threshold test is met, the proposal will be analyzed in terns
of its degree of concern to the enployees and the enpl oyer, the
suitability of the negotiating process as a neans of resolving
the dispute and whether the enployer's obligation to negotiate
woul d significantly abridge its nanagerial prerogatives or

educational and public policy considerations.?

3The basic difference between ny view and that of the
Chairperson's is that | would specifically factor into the
bal anci ng process educational and public policy considerations,
as well as nanagerial prerogatives.

In his opinion in Palos Verdes/Pl easant Valley, supra,
Dr. Gonzal es proposed a balancing test. However, in San Mateo,
he rejects a balancing test because it is a subjective




