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Before Tovar, Mrgenstern and Jensen, Menbers
DECI SI ON
JENSEN, Menber: This case is before the Public

Enpl oynent Rel ations Board on exceptions to the hearing
officer's proposed decision filed by both the San Lorenzo
Uni fied School District (hereafter District) and United
Publ i ¢ Enpl oyees Local 390, Service Enployees

| nt ernational Union, AFL-CI O (hereafter SEIU or Union).
The hearing officer found the District to have violated

subsections 3543.5(a), (b) and (c) of the Educati onal



Enpl oynent Rel ations Act (EERA)! by refusing to negotiate
with SEIU before nmaking a recomendation to the personnel
comm ssion of the salary range for a newy created position of
| ead custodian. W find that the recommendation to the
per sonnel conm ssion was not nmade by the District but by
David Horn, acting in his capacity as director of classified
personnel for the personnel conmm ssion. Inasnmuch as the
District has at all tines been willing to negotiate with SElI U
the actual wages for the |lead custodian position, we find no
violation of EERA and dism ss the charges.

FACTS

Since 1977, SEIU has been the exclusive representative of a

'EERA is codified at Governnent Code section 3540 et
seq. Unless otherwi se specified, all references shall be to
the Governnment Code.

Subsections 3543.5(a), (b) and (c) provide as follows:

It shall be unlawful for a public schoo
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

(b) Deny to enpl oyee organizations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.



classified negotiating unit of the D strict's maintenance and
oper ati ons enpl oyees, including custodians.

In May or June 1980, the District adm nistration began
studying reorgani zation of its custodial services.
Specifically, rather than assigning custodians to a particular
school site, it was proposed that a roving crew, under the
supervision of a new classification of |ead custodi an, be
responsi ble for the cleaning of several schools.

David Horn serves both the board of trustees and the
personnel comm ssion. Horn's responsibility to the board of
education is to serve as the coordinator of staff relations and
to be responsible for negotiations with all D strict
enpl oyees. Horn's responsibility to the personnel conmm ssion
is to serve as a nenber of the personnel conm ssion as the
director of classified personnel.

Horn testified that whenever a new position is created the
board of trustees has the legal responsibility to approve the
j ob description. The personnel conmm ssion has the |
responsibility to assign the new classification to an
appropriate range within the classification systemin the

District.

In early June 1980, Horn net with Union representatives to
di scuss the new | ead custodian classification. |In August 1980,
Kat hryn Haynes, the Union field representative, telephoned Horn

and told himthat the District was obligated to negotiate the



wages for the new position, and that the subject should be
brought up in the pending negotiations between the parties.
Haynmes testified that Horn expressed unequivocally that the
District intended to negotiate wages with the Union. Haynes
interpreted Horn's reply to enconpass negotiations over both
wages and salary range. Horn's nenory of this tel ephone
conversation was sketchy, but he did testify that he told
Haynes that the District would negotiate salaries, the wages of
all District enployees.

Horn personally prepared the position description for the
| ead custodi an, based on discussions with the adm nistrator of
bui | ding and grounds as to the duties which woul d be assigned
to the lead custodian position. In his role as director of
cl assified personnel, and pursuant to the request and direction
of the personnel comm ssion, Horn recommended that the new
position be assigned to Range 24. He devel oped his
recommendation by |ooking at other job classifications within
the District and finding that the |lead custodi an position was
very simlar to that of the assistant high school building
foreman's position in that both positions supervise crews of

cust odi ans. ?

°NO managenent enpl oyee, other than Horn, was directly
involved in nmaking the recommendation. Nor were any witten
recommendati ons or comments from any District enployee (except
Horn) in evidence.



At an August 20, 1980 neeting, pursuant to Horn's
recomendati on, the personnel conmm ssion created the position
of lead custodian and assigned it to Range 24 on a salary
schedul e ($1,002 - $1,192 per nonth). Haynmes was present and
objected to the comm ssion's unilateral assignnment of the
position to a salary range without first negotiating wth the
Uni on. Haynes al so said, however, that the range assigned by
the comm ssion probably was the appropriate one.

At the neeting, Horn told Haynes that it was the personnel
conmm ssion's responsibility to set the salary range for the new
position, but that the Union could negotiate a general salary
increase for the entire negotiating unit so that, in effect, it
woul d be able to negotiate the wages for the new position.?

Before creation of the lead custodian position, the parties
had begun contract negotiations in May 1980. The Union's
initial proposal on custodians' salaries included a 10-percent
"equity" adjustnment on top of the general wage increase
proposed for the entire unit. At the tine of the hearing, the

parties' negotiations were still ongoing.

3even though the new |ead custodian positions were not
created until the August 20, 1980 personnel conmm ssion neeting,
t he custodi al reorganization actually was inplenmented on
June 30, 1980 at the close of the previous school year.
Regul ar custodians tenporarily filled the positions at their
old rate of pay and, upon approval of the position and salary
raFge by the personnel conmm ssion, were given back pay to
July 1.



DI SCUSSI ON

Duty to Negotiate

W are faced with the question of whether the District had
an obligation to negotiate over the initial salary
classification of the newy created job classification of |ead
custodi an. Section 45268 of the Educati on Code4 gives the
per sonnel conm ssion authority to recommend to the governing
board sal ary schedul es for classified service. Thus, in this
case, the inquiry must focus upon whether the personnel
conmi ssion's recomendation on the initial salary range for the
| ead custodian position is negotiable or within the exclusive
province of the personnel comm ssion.

The Union's position is that neither the District nor the
per sonnel conm ssion nmay take any action with respect to the

salary of a newy creat ed position until the Union has been

“Educati on Code section 45268 provi des:

The conmm ssion shall recomend to the
governi ng board salary schedules for the
classified service. The governing board may
approve, anend, or reject these
reconmendati ons. No anmendnent shall be
adopted until the commi ssion is first given
a reasonable opportunity to nake a witten
statenent of the effect the anmendnents wl|l
have upon the principle of like pay for |ike
service. No changes shall operate to

di sturb thE—TETHTTUﬁSth—mhrCH—tUW56nsat|on
schedutes —bear to orme anot ner as
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ctassTficatTom made by theTomisSi om.
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given an opportunity to negotiate the position's placenent on
the classified salary schedule. The District's position, on
the other hand, is that the personnel conmm ssion is enpowered
to initially recoomend the salary range for a new y-created
position, and only then may the Union and the D strict
negotiate different wage rates. The District's position has
merit.

In Sononma County Board of Education v. PERB (1980) 102

Cal . App. 3d 689 [163 Cal . Rptr. 464], the court addressed whet her
a merit system school district was required to negotiate wages
previously set pursuant to the personnel conm ssion's
reconmendat i on under Education Code section 45268, supra. The
court held the school district could negotiate salaries so |ong
as the relationship between salaries for job classifications
within the sanme occupational group, as established by the
personnel conmm ssion, renmains the sane.
The court stated:

. . . [Norestriction is inposed upon the

[ School] Board under the provisions of

section 45268 in negotiating salary

adjustments for individual job

classifications wthin the sanme occupati onal

group provided that the relationship between

such individual positions as established by

the [personnel] conmm ssion remains intact.
(102 Cal . App.3d 681 at 702.)

In Sonoma, the court does not specifically address the issue of
who sets the salary range for newy created positions, but

suggests that the personnel comm ssion has the statutory



authority to do so. The hearing officer in the instant case so
concl uded, stating, "If these relationships cannot be disturbed
once initial salary levels are set, it is only logical that the
per sonnel conm ssion nust have authority to set salary rankings
in the first place. The personnel comm ssion's statutory
authority to set classification relationships would be
effectively thwarted if before it could act, salaries for new
positions were negotiated between the Union and the District"”.
(Hearing officer's decision, pp. 8-9.) W conclude that the
per sonnel conm ssion, pursuant to Educati on Code section 45268,

supra, does have the sole statutory authority to set the

initial salary ranges. Once established, the District would be
under the obligation to negotiate with the Union over wages.
The hearing officer, however, went further, finding that
the District effectively recommends to the personnel conmm ssion
the salary ranges for new positions, and therefore he inposed
an obligation upon the District to negotiate over the
reconmendation for the salary range given to the personnel
conmi ssion. A review of the record denonstrates that this
finding is not accurate. Horn, the director of classified
personnel, makes the reconmendation to the personnel
comm ssion, which, in turn, after accepting or rejecting that
recomrendati on, nmakes its recommendation to the board of
trustees. Horn works for both the board of trustees and the

personnel comm ssion. Horn's responsibility to the board of



education is to coordinate staff relations and to serve as
negotiator for the board. Horn is also responsible to the
personnel conm ssion and serves as its director of classified
personnel. Thus, Horn's recomendation to the personnel
commission is made in his capacity as director of classified
personnel, whose specific responsibility it is to prepare the
recommendati on of newy created positions to the personnel
comm ssion. Under these facts, we can find no duty upon the
District to negotiate over the recomendation to the personnel
conmm ssion. The recommendation cones through the individua
del egated the responsibility of making the recommendation to the
personnel conmi ssion. The record indicates that the D strict
was at all times willing to negotiate over the wages for the
new position of |ead custodian and was negotiating at the tine
of the hearing in this case. We, therefore, reverse the

hearing officer's finding of a violation.

ORDER

Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in this case, the Public Enpl oynent

Rel ati ons Board hereby DI SM SSES the charge filed by United



Publ i ¢ Enpl oyees Local 390, Service Enpl oyees International

Uni on, AFL-CI O, against the San Lorenzo Unified School District,

Menmbers Tovar and Morgenstern joined in this decision.
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