STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

IN THE MATTER OF:

UNI' T DETERM NATI ON FOR TECHNI CAL,
SKI LLED CRAFTS, SERVI CE AND
PROFESS|I ONAL EMPLOYEES OF THE

UNI VERSI TY OF CALI FORNI A ( LAWRENCE
LI VERMORE NATI ONAL LABORATORY
CASUAL EMPLOYEES) PURSUANT TO
CHAPTER 744 OF THE STATUTES OF 1978
(H GER EDUCATI ON EMPLOYER- EMPLOYEE
RELATI ONS ACT)

Case Nos.
SF-RR-1002-H et al .

PERB Deci si on No. 290-H

March 4, 1983

Appear ances: Jerrold C. Schaefer, Judith Droz Keyes and
Bonnie K. G bson, Attorneys (Corbett, Kane, Berk & Barton) and
James N. Odl e, Associate Counsel for the Regents of the
University of California; Philip EE Callis, Attorney for the
California State Enpl oyees Associ ati on; Thomas Rankin, Attorney
for Laborers International Union, Local 1276;

Vi ncent Harrington, Attorney (Van Bourg, Allen, Winberg &
Roger) for the Printing Trades Alliance and the Al ameda and

San Franci sco Building and Construction Trades Councils.

Bef ore Tovar, Jaeger, Myrgenstern and Burt, Menbers.*
DECI SI ON
The Hi gher Education Enpl oyer-Enpl oyee Rel ati ons Act
(HEERA) ' becane effective July 1, 1979. The |egislation
granted jurisdiction over HEERA to the Public Enpl oynment
Rel ati ons Board (PERB or Board). |Its terns extend the

opportunity for collective bargaining to, anong others, the

*Chai rperson Quck did not participate in this Decision.

The HEERA is codified at Governnment Code section 3560
et seq. All statutory references hereafter are to the
Gover nnment Code, unl ess otherw se indicated.



University of California (UQ and its enployees at the Law ence
Li vernore National Laboratory (LLNL or |aboratory). As an
initial step in the representational process, PERB has the
authority to determne the appropriate representational units
for enpl oyees of UC ?

Pursuant to rules and regul ations adopted by the Board,?
vari ous enployee organi zations filed petitions with the Board
describing the units they believed to be appropriate. Parties
to the instant case then participated in unit determ nation
hearings conducted by PERB which resulted in decisions creating
appropriate bargaining units including, anong others, LLNL

technical, skilled crafts, service and professional units.?

2subsection 3563 of HEERA provides, in pertinent part:

This chapter shall be adm nistered by the
Publ i ¢ Enpl oynent Rel ations Board. In
adm nistering this chapter the board shal
have all of the following rights, powers,
duties and responsibilities:

(a) To determne in disputed cases, or
ot herwi se approve, appropriate units

PERB rules and regul ations regarding HEERA are codified
at California Adm nistrative Code, title 8, section 31001
et seq.

“Unit Determination for Techni cal Enpl oyees of the
Uni versity of California (9/30/82) PERB Decision No. 241-H
Unit Determnation for Skilled Crafts Enpl oyees of the
University of California (9/30/82) PERB Decision No. 242-H,

Unit Determnation for Service Enployees of the University of
California (9/30/82) PERB Decision No. 245-H Unit

Determ nation for Professional Scientists and Engil neers,

Law ence Livernore National Laboratory, of the University of

Calrrrornra (9/sU0/8Z2) PERB DecCisi on No. Z246-H.




During the unit determ nation hearings, exclusionary issues
were raised by the parties wth respect to the alleged casual
status of several thousand enpl oyees. The hearing on these
excl usi onary issues began on July 14, 1982. See Unit
Det erm nation for Enployees of the Regents of the University of

California (9/4/81) PERB Order No. Ad-114-H and (4/20/82) PERB

Order No. Ad-114a-H.

On the first day of the hearing, evidence was taken on the
status of alleged casual enployees at the | aboratory. The
record reveals that the parties agreed to exclude enployees who
were UC students and whose enpl oynent was contingent upon their
continued status as students.® No other resolution on the

status of alleged LLNL casual enpl oyees was reached. The Board

®The stipulation was adopted in Unit Deternination for

Enpl oyees of the Regents of the University of California
Zg/Z/%ZS PERB O der No. Ad-114b-H. Tt re%lects the Timted
statutory exclusion for students found in subsection 3562(f) of
HEERA, which provides in pertinent part:

The board may find student enpl oyees
whose enpl oynent is contingent on their
status as students are enployees only if the
services they provide are unrelated to their
educational objectives, or, that those
educati onal objectives are subordinate to
the services they perform and that coverage
under this chapter would further the
pur poses of this chapter.

Since the enployer does not argue that this |anguage applies to
other than UC students, we find it unnecessary to decide that
issue here. The effect of the stipulation is to exclude those
students in the Departnent of Applied Sciences at the UC Davis



herein determnes the status of the remaining casual enployees
in the various LLNL units.

DI SCUSSI ON

Casual enployees are those who, due to their sporadic or
intermttent relationship with the enployer, lack a sufficient
community of interest with regular enployees to be included in

the representational unit. Unit Determ nation for Enployees of

the California State University and Col |l eges Pursuant to

Chapter 744 of the Statutes of 1978 (H gher Education

Enpl oyer - Enpl oyee Rel ations Act) (9/22/81) PERB Deci sion No.

173-H;, citing Mssion Pak Co. (1960) 127 NLRB 1097 [46 LRRM

1161]. In considering the status of alleged casual enployees
and the appropriateness of excluding them from the various LLNL
units, we are required to consider the following criteria set
forth in section 3579 of HEERA which, in pertinent part,

provi des:

(a) In each case where the appropriateness
of a unit is an issue, in determning an
appropriate unit, the board shall take into
consideration all of the following criteria:

(1) The internal and occupati onal
community of interest anong the

enpl oyees, including, but not limted
to, the extent to which they perform
functionally related services or work
toward established common goals, the

hi story of enployee representation wth

canmpus who work at LLNL full-tinme during the sumer and
hal f-tinme during an academ c year. Enploynent of these
students is contingent upon their remaining students in good
standing in the Departnent of Applied Sciences at Davis.



the enpl oyer, the extent to which such
enpl oyees belong to the sane enpl oyee
organi zation, the extent to which the
enpl oyees have common skills, working
conditions, job duties, or simlar
educational or training requirenents, and
the extent to which the enpl oyees have
common supervVi si on

In addition to the above statutory criteria, the Board has
consistently held, in accordance with other jurisdictions, that
such things as qualifications, job function, conpensation,
hours of work, fringe benefits, integration of work function,
and interchange between enployees are relevant in determ ning

community of interest.® As stated in Monterey Peninsul a

Community College District, supra;

. . . comunity of interest is not

determ ned by going down a check |ist of
these factors. The point of the conparison
is to reveal the interests of enployees and
ascertain whether they share a substanti al
mutual interest in matters subject to
nmeeti ng and negoti ati on. (citation

omtted) The interests of included

enpl oyees nust be nutual not distinct, and
substantial not tenuous. Thus, enployees
may be excluded from a particular unit

either because their interests are separate
and apart from those of the enployees in
that particular unit, (citation omtted) or
because their interest in negotiable matters
subject to the control of the enployer is so
i nsubstantial that they do not share nutual
interests with other unit enployees. (PERB
Decision No. 76 at p. 13.)

®Hart nel | Conmunity College District (1/2/79) PERB
Deci sion No. 81: Monterey Peninsula Community Coll ege District
(10/ 16/ 78) PERB Decision No. 76. See also Kal anezoo Paper Box
Corp. (1962) 136 NLRB 134 [49 LRRM 1715].




The casual enployee controversy at LLNL centers primarily
around two broad categories of enployees. Those two cl asses
are indetermnate-tine enployees and tenporary enpl oyees.
Wthin each category are enployees with several different
positions and interests which nust be individually exénined.

| ndet erm nat e- Ti ne  Enpl oyees

| ndeterm nate-tine enpl oyees are those who are hired by
LLNL to work on an intermttent basis during peak workl oads or
when there is a need for their specialized skills. Mny
i ndeterm nate-tinme enployees are former LLNL enpl oyees who have
retired. Ohers are college students who have worked as
full-time tenporary enployees in the summer and thereafter as
i ndeterm nate-tine enployees during school breaks and
holidays. Still other indetermnate-tinme enployees are
recruited fromthe scientific public at large as the need
ari ses.

The first category of LLNL indeterm nate-tine enployees is
conprised of students.’ These enployees were originally
hired into tenporary sunmmer positions.® Students unable to
conplete their projects in the summer sonetinmes return to
finish their research at the |aboratory whenever they are free

from their academc duties. Upon return to the |aboratory,

"The exclusionary |anguage of HEERA subsection 3562(f)
for student enpl oyees does not apply to these enpl oyees since

their enploynment is not contingent upon their continued status
as students.
8Their status as tenporary enpl oyees is discussed, infra.

6



they are reclassified as indetermnate-tinme enployees. It is
unclear from the record whether the return of these students to
the | aboratory is always notivated by career goals or is sinply
incidental to their educational objectives. However, it
appears that nost students return to the |aboratory for the

pur pose of conpleting their academ c projects. W therefore
conclude that they should be excluded from the units.
Undoubt edl y, these students have interests in wages, hours and
wor king conditions that overlap with those of regular full-tine
enpl oyees. Neverthel ess, because their primary focus is on
education rather than on vocation, we conclude that their
interest in bargaining matters is so limted and insubstanti al
as to warrant their exclusion fromthe units.

The second category of LLNL indeterm nate-tinme enployees is
conprised of individuals who are recruited fromthe scientific
comunity at large to work in the |aboratory when there is a
demand for extra enployees. Mst of these enployees are hired
in "floater" positions of either short or intermttent
duration. They typically have the sane job titles, rates of
pay and working conditions as full-tine enployees. Their
benefits differ in that they are not eligible to participate in
a retirement system and that they accrue vacation, sick |eave
and holiday pay only if they should happen to work half the

wor ki ng hours of a given nonth.

The circunstances here are roughly anal ogous to those found

in San Di ego Unified School District (6/25/81) PERB Deci sion




No. 170. |In _San Diego the question was whether to include
part-time bus drivers in a unit of regular full-tinme drivers.
Al of the drivers worked at the sane |ocation, received the
sanme training, were under the same supervision (except the
trainees), and perforned the job of transporting pupils. All
drivers were paid at the sane rate, although part-tinme drivers
received no fringe benefits, sick |eave or vacation. The Board
found that the interests of part-tine and full-time bus drivers
over| apped so substantially that they indisputably shared a
community of interest. The sane logic applies in the case at
hand. \When the overall function of these indetermnate-tine
enpl oyees is conpared with that of full-time LLNL enpl oyees, we
find no significant differences. The fact that their fringe
benefits differ does not negate the fact that many of these
benefits are legitimately the subject of negotiation and that
the two groups have a shared nutual interest in the bargaining
process that determ nes how these benefits are awarded.

Los Rios Community College District (6/9/77) EERB Deci sion

No. 18° and Redwood City El enentary School District

(10/23/79) PERB Decision No. 107. Since these
i ndeterm nate-tine enployees share with full-tinme enployees a

substantial nutual interest in matters subject to neeting and

Prior to January 1, 1978, PERB was known as the
Educati onal Enpl oynent Rel ations Board.



negotiation, we conclude that it is appropriate to include them
in the various LLNL units.

The third, and perhaps | argest, category of
i ndeterm nate-tine enployees at LLNL is retirees. At the tine
of the exclusionary hearing the status of these enpl oyees was
actively contested. The parties, however, in their
post-hearing briefs, nutually agree that retirees should be
excluded from the various LLNL units.® Al though not
formalized in a witten agreenent, the enployee organi zations
now apparently would stipulate to the exclusion of retirees.
The Board has held that it will accept a stipulation in a unit
determ nation matter only when the stipuiation does not
contravene the Act or established Board policies. Centinela

Val | ey Uni on H gh School District (8 7/78) PERB Decision No. 62.

Upon exam nation of the record, it appears that
indeterm nate-tine retired enpl oyees have the sane benefits and
working conditions as the indeterm nate-tinme enployees
recruited fromthe scientific conmunity discussed above. There

appears to be a single difference in that, as a result of their

¥'n unit determnation matters the Board has held that a
party in its post-hearing brief may urge any position or
alternative it desires on the basis of the record as a whole.
Re: Joint Hearin ;  HEERA - UC Unit
Det erm nation Ad-101-H. I nasnuch as
the enpl oyee organi zati ons have reviewed the record and now
concur that retirees do not share a sufficient conmmunity of
interest with full-tinme career enployees, we recognize this as
their final position.




past enploynent at LLNL, all of the retirees receive pension
and/or social security benefits. The retirenent prograns
restrict retirees' work eligibility to 90 days of enployment in
any one year at the risk of losing retirenent benefits.

However, the record in this case as to this difference is not
sufficient to distinguish the two types of indetermnate-tine

enpl oyees and exclude the retirees fromthe unit. |ndianapolis

G ove Co. v. NLRB (6th Cir. 1968) 400 F.2d 363 [69 LRRM 2261];

Holiday Inns (1969) 176 NLRB 939 [71 LRRM 1333]; Noesting Pin

Ti cket Co. (1974) 214 NLRB No. 153 [87 LRRM 1588].

Al though a stipulation to the exclusion of retirees cannot
be approved based on the current record, the Board is reticent
to include retirees in the units when the parties have
expressed their preference for exclusion. Thus, the Board
construes the parties' positions as expressed in their briefs
as tantanmount to an anmendnent of their initial unit petitions
to exclude retirees. As such, although the parties
stipulation regarding unit placenent cannot be approved, the
Board will accept the parties' constructive deletion of
retirees fromtheir petitions. Thus, indetermnate-tine
retirees are not included in the appropriate unit.

Tenporary Enpl oyees;

A tenporary enployee is one who is hired to work a fixed
term of |ess than one year. Most tenporary enployees are

participants in one of a nunber of special |aboratory acadenic
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training prograns. !

The parties in their post-hearing
briefs now express a nutual agreenent that enployees in these
prograns should be excluded from the various LLNL units. 1In

accordance with Centinela, supra, we |look to the record for

support of this position.

The record reveals that many of the tenporary enpl oyee
positions at LLNL are filled by student and faculty enpl oyees
who are hired for the primary purpose of providing themw th an
opportunity to enhance either their education or teaching
abilities. One such program enploying tenporary enployees is
the student/faculty sumer program These enpl oyees, who nust
be college or university students or faculty nmenbers, are
enpl oyed for a sunmmer in positions related to their field or
course of study. They are placed in the sane title code as
full-tinme enployees and are paid according to the sane salary
range. Wile the |aboratory uses this programin part as a
recruiting device, there is no prom se of continued enpl oynent
after the sumrer ends.

A simlar program using tenporary enployees is the Pl ant
Engi neeri ng Experience Program (PEEP). Here, the |aboratory's

pl ant engi neering departnent enploys high school students to

1students in these programs are not covered by the
stipulation adopted in PERB Order Ad-114b-H. (See
footnote 5.) The record reflects that nearly all individuals
in these prograns are not University of California students.
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work part-tinme during the school year. Enployees in the PEEP
program receive a lower wage rate than other LLNL enpl oyees,
and their enploynment is contingent upon their remaining high
school students.

Under the laboratory's O fice of Equal Opportunity (OEO)
several programnms exist which enploy students on a tenporary
basis. One such programis the Student Technical Experience
Program (STEP). Here, l|ocal high school and non-UC coll ege
students are hired to work full-tine at the l|aboratory during
the summer and part-tine during the academ c year. Enpl oyees
at STEP are paid at a special rate and their enploynent is
contingent upon their continued status as students.

Anot her OEO program i s one which involves the summrer
enpl oynent of faculty nmenbers from coll eges and schools which
have a high percentage of mnority, female, or handi capped
students. The purpose of the OEO Summer Faculty Programis to
provide these instructors with supplenmental, specialized
scientific know edge which they can use in teaching at their
institutions.

Finally, a simlar OEO programis the Sumer Student
| nternship Program (SSIP). The SSIP program enpl oys students
during the sumrer from colleges and universities which have a
hi gh percentage of mnority, female or handi capped students.
The purpose of the programis to give these students an
opportunity to obtain additional experience in the fields of

sci ence and engi neering.

12



At the core of each of the above-described prograns is an
educati onal purpose. Each programis designed for one of two
reasons: (1) to give students or faculty an opportunity to
inmprove their academc skills, or (2) to provide students with
enpl oynment and encouragenent to stay in school. There is no
evi dence that any of these prograns provides an expectation of
conti nued enploynent for the student or faculty nmenber who
participates in them |Indeed, those faculty nenbers who
participate in the |aboratory's summer prograns can have no
expectation of continued enploynent with LLNL for, by
definition, they would be ineligible for sumer enploynent if
they did not retain their positions el sewhere during the
academ c year. W conclude, therefore, as do the parties, that
participants in the above prograns should not be included in
the bargaining units. Their divergent enploynent interests and
t enuous enpl oynent relationship wwth the |aboratory require a
finding that no community of interest exists between them and

regular, full-tinme career enpl oyees.

A second group of LLNL tenporary enployees is conprised of
wonen who participate in the Winen's Re-Entry Program Once
again, all parties now indicate in their briefs that these
enpl oyees should be excluded from the LLNL units. The record
supports this position.

The Wonen's Re-Entry Program is adm nistered by the

| aboratory's OEO office and is designed to retrain wonen who

13



have been out of the work force for an extended period of
time. The programis goal is to provide wonen with the skills
needed to reenter the |abor market and once again find

enpl oynment. The l|aboratory hires these wonen at 50 percent
time for a period of six nonths. The six-nmonth period cannot
be extended. Participants in this programmy not be rehired
by the laboratory as regular enployees after the six-nonth
peri od.

The record reveals that during their enploynent these wonen
wor k al ongsi de and under the sane supervision as regular,
full-time enployees. This alone, however, does not denonstrate
that these wonen have a substantial and continuing interest in
subjects of negotiation that concern regular enployees. Their
position is simlar to that of those tenporary CETA trainees

who were deened casual enployees in New Haven Unified School

District (3/22/77) EERB Decision No. 14. Because of the
[imted nature of the program and its enphasis on retraining
worren for nonl aboratory enpl oynent, exclusion of these

enpl oyees i s appropriate.

The third category of tenporary enployees at LLNL is
generally made up of individuals who are hired for a period of
| ess than one year to perform a task which for one reason or
another requires additional help to conplete. The UC argues
that because these enployees are hired for a limted definite

term they have neither a sufficiently significant enploynent

14



interest nor a sufficient comunity of interest with bargaining
unit enployees to warrant their inclusion in the units. The UC
cites National Labor Relations Board authority for the
proposition that enployees who |ack a reasonabl e expectation of
continued future enploynent should be excluded from bargaining
units.

Upon exam nation of the record we find that tenporary
enpl oyees who are hired in this capacity do share a sufficient
community of interest with enployees in the bargaining unit,
and do have a reasonabl e expectation of continued enpl oynent.
Tenporary enpl oyees in these positions do the same work as
regul ar enpl oyees, have the same supervisors, mork.the sane
hours, are paid at the sane rate as regular enployees in
conparabl e classifications, and generally work under the sanme
physi cal conditions. Further, tenporary enployees are subject

to performance eval uations and disciplinary procedures.

We find unpersuasive UC s argunent that tenporary and
regul ar enpl oyees do not share a community of interest because
they receive and accrue sick | eave, holiday pay and vacation at
different rates. The determ nation as to whether these
tenporary enpl oyees share a conmmunity of interest with others
in the unit is not based on a threshold requirenent that they
receive benefits which are roughly equival ent, but rather that
there exists a cohesive commtnent to and nutual interest in

those matters of negotiation relevant to the apportionnent of

15



benefits. Redwood Gty Unified School District, supra, PERB

Deci sion No. 107. There is nothing in the record which
persuades us that inclusion of these tenporary enployees wll
underm ne the basic community of interest which defines the
units.

Further, we find unpersuasive the argunment that these
tenmporary enployees do not have a reasonabl e expectation of
conti nued enploynment. The record reveals that there is no
prohibition in the LLNL's policies and procedure which prevents
the rehiring of a tenporary enployee after the appointnent
expires. Further, extensions of up to one year on a tenporary
appoi ntment are possible. The extent to which this happens is
unclear. Yet, since the potential is there, we find that
tenporary enpl oyees may hold, to one degree or another, sone
expectancy in continued enploynent.

We conclude, therefore, that tenporary enpl oyees who are
hired in a position for |ess than one year, and who are not a
part of the above nentioned academ c or retraining prograns,
should be included in the units.

ORDER

Based upon the foregoing Decision and the entire record in
this case, the Public Enploynment Rel ati ons Board ORDERS t hat:

(1) For the reasons stated in the foregoing Decision,
enpl oyees who are designated by the Lawence Livernore National

Laboratory (LLNL) as indeterm nate-time enployees shall be
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included in the established LLNL units, except those who are
students or retirees.

(2) For the reasons stated in the foregoing Decision,
enpl oyees who are designated by the Lawence Livernmore National
Laboratory as tenporary enployees shall be included in the
established LLNL units, except those who are hired directly
into the following |aboratory prograns: Student/Faculty Summer
Program Pl ant Engineering Experience Progranm Student
Techni cal Experience Program OEO Summer Faculty Progran
Summer Student Internship Program and the Wonen's Re-Entry
Program

(3) Any technical errors in this Order shall be presented
to the director of representation who shall take appropriate

action thereon in accordance with this Decision.

By the BOARD
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