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DECI SI ON

MORGENSTERN, Menber: This case is before the Public
Enpl oynent Rel ati ons Board (PERB or Board) on exceptions to the
» hearing officer's proposed decision filed by the QCakland
Unified School District (District). The District contests the
hearing officer's finding that it violated subsections |
3543.5(a), (b) and (c) of the Educational Enploynent Rel ations
Act (EERA or Act)!l by failing to fulfill its obligation to

'EERA is codified at Governnment Code section 3540
et seq. Al statutory references are to the Governnent Code
unl ess ot herw se indicated.

Subsections 3543.5(a), (b) and (c) provide:

It shall be unlawful for a public schoo
enpl oyer to:



bargain in good faith with the Cakl and School Enpl oyees
Associ ation (OCBEA or Associ ation).
EACTS

The Association and the District were parties to a
coll ective bargaining agreenent effective April 4, 1979 to
June 30, 1981. During 1980, the parties conducted two separate
sets of negotiations. The first began in April 1980 and
covered the layoffs which the District announced woul d occur on
June 30. The second set of negotiations began in August 1980
and covered reopeners on wages, annuity contributions, and
health and welfare benefits. OSEA attenpted to conbine these
two sets of negotiations, but the District refused.

The thrust of the instant case involves the |ayoff
negotiations. In the fall of 1979, the District |earned that
it was facing a serious budget deficit. Beginning in
Novenber 1979, W B. Lovell, then the District's business

manager, conducted a series of budget workshops at which the

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organi zations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.



deficit was discussed. As a neans of conpensating for the
deficit, the D strict began considering the possibility of
staff reductions, including layoffs of many classified

enpl oyees. According to Lovell, had the D strict continued at
the sane staffing level for the 1980-81 school year, there
woul d have been a five mllion dollar deficit even wthout a
sal ary increase.

Begi nning in January 1980, Ann Sprague, OSEA president,
made several presentations to the board of education regarding
the potential |ayoffs. The District did not officially
announce layoffs until April 30. However, during the budget
wor kshops conducted prior to April, it becane increasingly
obvious that |ayoffs were a certainty. Sprague repeatedly
asked for negotiations to begin as soon as possible and for
certain information, including a list of positions and the
nanes of enployees targeted for layoff. Superintendent
Ruth Love referred these requests to her staff and toIdISprague
that the staff would respond. The staff did not respond.

OSEA Attorney Andrew Thomas Sinclair followed up on
Sprague's requests. On February 20, 1980, he wote to
Loma Reno, then the acting director of classified personnel and
the District's chief negotiator, stating that OSEA w shed to
begin negotiations on "all matters that are negotiable for the

1980- 81 school year. contract."



The District did not respond to OSEA's requests. At an
April 1 neeting called to discuss the proposed prelimnary
budget, the layoffs were discussed and Lovell announced that
they could exceed 200. This neeting was attended by Ruth
McCl anahan, who at this tine had replaced Loma Reno as the
District's chief negotiator.

| medi ately after the April 1 neeting, Sinclair wote to

McCl anahan asking for negotiations on the foll ow ng subjects:
1. Wages and health and wel fare benefits;
OSEA proposes a 15% salary increase; a
nore detailed proposal for health and
wel fare benefits wll be presented
during the course of negotiations;
2. The effects of the proposed |ay-offs;

3. The decision to lay off any bargaining
unit enpl oyees;

4. The consolidation of bargaining for the
White Collar and Paraprof essi onal
bargai ning units.?

McCl anahan responded to Sinclair's letter on April 14. She
agreed to negotiate about fringe benefits, but stated that
negotiations could not begin until the proposals had been
received and sunshined. She also agreed to negotiate about the

"effects of the proposed |ayoffs,"” beginning on April 21.

However, she refused to bargain about the decision to lay off

°The instant case involves negotiations in the unit of
white collar enployees. The District eventually refused to
negoti ate point four above because it viewed it as an inproper
subj ect for negotiations.



enpl oyees because it was not, in her view, wthin scope. Her
letter makes that clear:
[ bargaining on [the effects of |ayoffs]
will take place separate and apart from any
subsequent bargaining on wages and fringe
benefits that m ght occur.

The parties held another neeting on April 21. The neeting
pronpted a lengthy letter from Sinclair to McC anahan the
following day. Sinclair conplained that the parties were "not
getting off to a very good start for this round of
negotiations." Anong other things, Sinclair contended that the
time, place and subject matter of particular negotiations were
negoti able and could not be set unilaterally. He asked to
negoti ate about these itens. He requested "at |east 10
sessions of 3 hours each for each of the 2 bargaining units
represented by OSEA." He also asked that at |east five of the
ten sessions be schedul ed i medi ately and that negotiations be
accelerated from My 23, the date set by the District.

Sinclair also reiterated Sprague's earlier demands for all
i nformati on about whom the District was planning to lay off or

the positions involved. The District did not respond to these

requests.

By letter of April 25, Sprague specifically requested t hat
Superintendent Love provide OSEA with the list of proposed
| ayoffs and reconmended reductions in nonthly work schedul es of
classified enployees in the white collar unit, the nunber of

positions being recommended for |ayoff or reduction in nonths



of enploynent by departnment and by specific classification and
the cl assification, nunber of positions, and the proposed
nunber of nonths of enploynent designated for reduction.
Sprague insured Love that the information was needed to protect
the enpl oyees OSEA represents but would be kept in confidence.
The response to this request cane on April 28 from
Charles Mtchell, Deputy Superintendent of Schools. Mtchel
advi sed Sprague that the information which she requested was

currently being prepared for release by the board of education

in public session at the April 30 neeting.
He wr ot e:

Until such tine as the information is
rel eased by the Board, it is not a public
docunent and cannot be provided to you or to
other units. The delay in making this
information public is to give each
department head/ supervi sor the opportunity
to personally advise each person whose

position is being elimnated or having
hi s/ her work year changed.

Loma Reno testified that, early in the year, the D strict
had not been in a position to provide the names of those to be
laid off. According to Reno, the conplicated bunping
procedures nmade the list uncertain. However, she did have a
fairly accurate list on May 9. She conceded that, though the
l'ist changed weekly, this information was available to the

District and could have been shared with OSEA, but she resisted.

| question that being good personne
practice to give out a name of a person who



m ght not be laid off and it becones [sic]
out in the public as know edge.

- - - - LJ LJ - - - L L - - - - - - - L4 - -

| did not want to give any names . . . | do
not think it is a good idea to give any nane
unl ess we are absolutely certain it is that

person who is affected. And, | won't give
t hose nanes and that sort of information to
anyone.

On April 30, the board of education passed a resolution
announcing the decision it made approxi mately one week earlier
in executive session. It directed the superintendent to:

. . . abolish or reduce the work year,
no later than June 30, 1980, of
328 classified positions . . . .3

A list of the nunber of targeted positions within
classifications of enployees to be laid off was attached to the
resolution. OSEA was provided with this information when the
resol uti on was nade public on April 30.

By letter of May 5, M anahan agreed to use the previously
schedul ed session of May 23 for negotiations on effects of
|ayoff. The May 5 letter also inforned Sinclair that the
i nformation requested by Sprague would be nailed to her.

McCl anahan wr ot e:

| have discussed with M. Lovell,
M's. Sprague's request for the nanmes of

30n May 7, another resolution was passed reducing this
nunber to 315. The nunber was continually reduced. Only 17
notices were sent out. O these 17, 12 were recalled. Thus,
at the tinme of the hearing, the actual nunber of enployees
still laid off was 5.



i ndi viduals whom the District proposes to
lay off and the identities of the positions
from which enployees will be laid off. |
have received assurances that the
information will be mailed to her on or
about Friday, May 2, 1980.

The information was not forwarded as prom sed by MOC anahan.
On May 20, OSEA submtted a detailed witten proposal to
the District covering the effects of l|layoffs. The proposal
included a cover letter stating that OSEA maintained its
position that "layoffs per se" were negotiable. The proposal

on effects stated:

EFFECTS OF LAY-CFFS

The followi ng shall be observed with regard
to the effects of any lay-offs carried out
by the Cakland Unified School District:

1. Al lay-offs shall be preceded by 180
days witten notice, [sic]

2. Al laid off enployees shall be entitled
to 180 days of severance pay;

3. Al laid off enployees shall be entitled
to remain on all health and welfare
prograns for 180 days follow ng the
effective date of the lay-off;

4. Al laid off enployees shall continue to
recei ve paynents to their annuity
account for 180 days follow ng the
effective date of their l|ay-off;

The follow ng shall apply to enpl oyees who
continue to work for the school district:

1. No enployee's work |oad shall be
increased as a result of any lay-off of
anot her enployee in the bargaining unit;

2. No enployee shall be transferred to
another site as a result of the lay-off



of another enployee in the bargaining

unit;

3. No enployee shall be required to work
mandat ory overtine as a result of the
| ay-of f of another enployee in the
bar gai ni ng unit;

4. No enpl oyee shall have their hours
reduced as a result of the lay-off of

anot her
Al so on May 20,

the decision to lay

enpl oyee in the bargaining unit.
OSEA nmade the followng witten proposal

off classified enpl oyees:

No enployee in the Wite Collar Bargaining

Unit shall

be laid off during the 1980-81

school year, or any part of it, after
May 15, 1980. The District shall not be
required to fill vacancies which occur

during the

1980-81 school year in the Wite

Col l ar Bargaining Unit.

The parties net

position, first stated in MC anahan's April 14 letter, that

on May 23. The District repeated its

negoti ati ons on economc itens could not proceed until the

board of education had an opportunity to respond to the OSEA
proposals. The District

on the effects of the layoffs and schedul ed another

June 9.

In anticipation of the June 9 session, Sinclair again

requested information fromthe District.

he asked McC anahan for the follow ng data:

1. The nanmes, classifications and | ocations

of all
| ay- of f

enpl oyees the District intends to

2. The tine at which the District intends

to |ay-

off each individual identified;

agreed to go ahead with negotiations

In a May 27 letter,

on

session for



3. The seniority of each enpl oyee the
District proposes to |lay-off, and the
nanes and cl assifications and |ocations
of each person who could be bunped by
each individual who is to be laid off;

4. The proposed duration of the lay-off for
each enpl oyee.

Al'so on May 27, the District sent out |ayoff notices to
enpl oyees. Sprague testified that OSEA protested the notices
being sent while the |ayoff negotiations were in progress.

OSEA requested the notices be w thdrawn pending the outcone of
negoti ati ons.

On June 2, Sinclair sent a letter to McC anahan protesting
the anmount of tinme (2 hours) that the District had set aside
for negotiations scheduled for June 9. He also stated that, by
sending layoff notices to enployees during the course of
bargaining, the District acted unilaterally and should w thdraw
the notices forthwith.

OSEA received the requested information, including the |ist
of enpl oyees to be laid off, on June 4. Asked why it took the
District 8 days to provide OSEAwith the list, Reno testified
that this was due to the overall volume of work her office had
at the tine. The list included the nanes of 17 enpl oyees.

This was the first tine such a list had been provided to OSEA

Subst antive negotiations on the effects of layoffs were to
begin on June 9. The OSEA negotiating team appeared at
9:00 a.m as scheduled. However, the District teamwas not

present. OSEA grievance officer Bill Freeman went to

10



McCl anahan's office to find out where the District teamwas.
He was told by Rosalie Astrada, M anahan's secretary, that
McCl anahan cancell ed the session because OSEA had filed charges
with PERB.* After several telephone calls, the OSEA team
succeeded in getting the District's teamto appear at the
table. By this tinme, it was about 10:00 a.m
McCl anahan testified that she had not refused to bargain on
June 9 but, rather, she had:
. . . naively and stupidly assuned that the
filing of the unfair nmeant that [CBEA] was
not going to bargain any nore.
She cancelled the session w thout checking wth OSEA
After Freeman cane to her office, she attenpted to contact
M chael Sorgen, attorney for the District, to get advice on
what she should do. However, she was not able to reach him and
decided to wait for his arrival before going to the bargaining
sessi on, even though the OSEA team was present and prepared to
bargain. She testified that Sorgen eventually arrived and
advised her to go to the session and explain that she had nade
a "genuine error."” She did so.
The session was scheduled for 9:00 a.m to 12:00 noon but
began at 10:00 a.m and lasted until approximtely 12:00 noon.

OSEA was under the inpression, based on a discussion with Reno

“The charge referred to was SF-CE-469 filed on
May 28, 1980. It charged that the District had failed to
bargain in good faith on negotiable subjects unrelated to the
i nstant charge.

11



at the previous session, that the D strict would present a
witten counterproposal on June 9. \Wen the District's team
arrived without a witten proposal, OSEA demanded one.

McCl anahan testified that Sinclair "badgered" her and
threatened to file an unfair practice charge unless the
count er proposal was presented. Shortly after 10:00 a.m, the
District team caucused to prepare its counterproposal.

The District returned at approximately 12:15 p.m and

presented the follow ng counterproposal:

The followi ng shall be observed with regard
to the effects of any lay-offs carried out
by the QGakland Unified School District:

1. Al lay-offs shall be preceded by at
least thirty (30) days witten notice.
The District will endeavor to give nore
wher ever business necessity permts.

2. Al laid off enployees shall be entitled
to all accrued vacati on.

3. Al laid off enployees shall be entitled
to remain on all health and wel fare
prograns at their own expense for thirty
(30) days following the effective date
of the |ay-off.

4. No laid off enployee shall continue to
receive paynents to his/her annuity
account followng the effective date of
hi s/ her |ay-off.

The follow ng shall apply to enpl oyees who
continue to work for the School District:

1. The District shall make every effort to
re-distribute work | oads wherever it
determ nes that an enpl oyee's work | oad
has been substantially increased as a
result of the lay-off of another
enpl oyee in the bargaining unit.

12



2. No enployee shall be transferred to
another site as a result of the |ay-off
of another enployee in the bargaining
unit except pursuant to application of
the seniority rules.
3. No enployee shall be required to work
mandatory overtime in excess of
twenty-five (25) hours as a result of
the lay-off of another enployee in the
bar gai ning unit.
4. No enployee shall have his/her hours
reduced as a result of the lay-off of
anot her enpl oyee in the bargaining unit,
but shall have a right to voluntarily
accept a reduction in hours where
of f er ed.
Evi dence as to whether any substantive discussion occurred
after the counterproposal was presented is in conflict. OSEA
W tnesses testified that, after presenting the counterproposal

t he session ended. McCl anahan testified that, when the

District teamreturned, the parties began bargaining on it.

The next bargai ning session took place on June 11. During
this session, OSEA nade a verbal proposal concerning the office
of community relations which, under the inpending |ayoffs, was
targeted to lose its last three comunity relations
assistants. This cut would have left three clerical personnel
as support staff for the only other remaining enployees, the
director and assistant director. OSEA proposed that the
District lay off the least senior internediate typist-clerk and
retain the nost senior community relations assistant. The
rationale offered for the proposal by OSEA involved saving the

position of Bill Freeman, one of the three community rel ations

13



assistants who had the right to released tinme in his role as
union grievance officer under the collective bargaining
agreenent. OSEA argued that the proposal was reasonable in
that the two remaining managenent enployees would not need the
full clerical staff which had supported the office when the
three comunity relations assistants were enployed.”®

OSEA vi ewed the proposal as involving the identity of the
| ayof f, a negotiable effect of the District's decision. The
District saw the proposal as nonnegoti abl e.

Lovell's testinony about the budget-cutting procedure bears
directly on the community relations proposal. Lovell testified
that the District had delegated to specific fund managers the
authority to determ ne where the layoffs would occur in their
particul ar areas of responsibility. However, not al
departnents were cut by the sane anobunt under the District's
approach. The community relations unit was at the "low end of
the scale"” in terns of needed reductions. Superintendent Love
was the fund manager who had responsibility for the office of

community relations. Lovell testified regarding that role:

But it was up to the fund manager to cone
back and say, identify either positions and
dollars or non-salary types of things which
they would neet their target which had been
presented to them

5This office had had 12 conmmunity relations assistants
before Proposition 13. The support staff had been reduced from
8 to 3 after Proposition 13 passed.

14



According to Lovell, the authority was del egated because:
each fund manager was in the best
p05|t|on to ascertain what they could afford
to give up to achieve their [budgetary]
target.
From a budgetary standpoint, Lovell testified, it did not
matter where the cuts canme from

Lovell also testified that there was "nothing nmagic" about
the June 30 |ayoff date and that the | ayoffs could have been
made effective at sonme later date but, the later the |ayoff
date, the less noney saved. Money not saved by keeping
enpl oyees on the rolls after June 30 would have had to have
been nmade up from sonme other source. For exanple, the noney
could have cone out of salary increases, an itemthe D strict
had al ready budgeted for. It nmade no difference to Lovell if
t he budget was balanced in this way.

During the June 11 session, the District wote down the
community relations office proposal and, after the session,
posted it in a glass-enclosed bulletin board at the entrance to
the admnistration building. There is a dispute as to whether
posting this proposal was appropriate. Al of the OSEA
W t nesses, including Sprague who had negotiated for OSEA since
1977, testified that the District had never posted a verba
proposal . MdCd anahan testified that she had been infornmed by
her secretary that it was District practice to "sunshine"

counterproposals in this manner within 24 hours if they

materially affected a pending proposal. MC anahan al so

15



testified that this posting requirenent applied to
counterproposals only, not to initial proposals. She testified
that there was only one other counterproposal posted in this
manner during the spring of 1980, when MC anahan was
participating in 11 sets of negotiations in addition to the
CSEA t al ks.

At the tinme the community relations office proposal was
posted, the District policy regarding sunshining new proposals
was contained in Admnistrative Bulletin 8095. That bulletin
. provides, in relevant part:

Wthin twenty-four (24) hours after
presentation of any new subject nmatter
proposals within the scope of negotiations
by either party during neeting and

negoti ations, the Board of Education shal
make such proposals available in printed
form for public study and review

McCl anahan testified that the board of education has a role
in sunshining the proposals and counterproposals but that the
community relations unit proposal was never presented to the
board in an open neeting. She also testified that OSEA' s
May 20 proposals had never been presented to the board of

education for public comrent.?®

- °%cd anahan testified that Sinclair sent her a letter
wai ving the sunshining of the May 20 proposals. No such letter

appears in the record. In his April 22 letter to MC anahan,
Sinclair only requested that negotiations proceed "prior to
sunshi ni ng. "

16



OSEA witnesses testified that, toward the end of the
June 11 session, MC anahan threatened to cancel subsequent
bargai ning sessions if OSEA filed another unfair practice
charge. A letter from Sinclair to MO anahan follow ng the
session indicates that the threat was nade after OSEA demanded
a response to another subject of bargaining, "tenporary extra
tine assignnments.” The letter also informed McCl anahan that
charges would be filed with PERB if no response was nade.’
McCl anahan testified that she had not threatened to cance
the session because of OSEA s statenent that charges woul d be
filed, but rather because Sinclair had called Loma Reno a liar
in front of classified enployees. Despite this explanation,
McCl anahan admtted during the second day of hearing that her
notes from June 11 contained the follow ng:
Tom [Sinclair] threatened to file another
Unfair if | did not respond within tw days
to his May 28th letter. | responded that |
will not neet if he continues to threaten
me. W are . . . refusing or considering

refusing to neet Wednesday in light of the
t hreats.

Reno testified that she couldn't renenber the incident
where Sinclair allegedly called her a liar and said that she

did not pay nuch attention to that sort of thing.

'Mcd anahan testified that she could not renmenber if she
had responded to this letter, but there is no indication in the
record that she had. This charge (SF-CE-501) was filed on
Cctober 10, 1980, after the District refused to respond to an
CSEA request for bargaining. A settlenent was eventually
reached and the charge was w t hdrawn on Novenber 14, 1980.

17



At the next session, the District representatives seened
willing to try to reach a conpronm se on the severance pay and
notice proposals. Wth regard to severance pay, Md anahan
testified:

| don't recall us ever nmaking a specific
noney value. W talked in terns of where we
m ght be able to go to reach sonme type of an
agreenent. District asked OSEA if it were
willing to negotiate severance pay in
exchange for giving up their rights to
rehire. W had that kind of a discussion as
we were going through itemby itemtrying to
establish where we m ght be able to cone

t oget her.

She conceded that the June 18 discussion regarding notice
amounted to the District agreeing to "explore" the issue.
Regardi ng the discussion about the notice proposal, MC anahan

testified:
| renenber nmaking the statenment that the
district was willing to consider 60 days of
notice with a proviso that 30 of those days
represent the 30-days notice that were

currently in effect and the enpl oyees who
were affected by it.

Freeman simlarly testified that MC anahan said she "could
possi bly adjust"” her notice proposal to 60 days.

The record reveals that no firmoffer beyond the 30 days
required by the Education Code was ever nade.®

Al so during the session on the 18th, M anahan read a

prepared statenent to OSEA. The statenent said that the

®Education Code section 45117, infra, at p. 30,

18



District and OSEA had reached agreenent on |ayoffs and effects
of layoffs in the current contract. In the statenent,

McCl anahan asserted that the District had conplied with these
aspects of the contract. However, the statement reaffirnmed the
District's agreenent to negotiate effects of |ayoffs, including
"identity and nunber of |ayoffs, severance pay, |ocation of

| ayoffs and other rights of the enpl oyees."”

During the June 18 session, OSEA requested that the |ayoffs
- be postponed pending further negotiations. The D strict
refused to do so, adhering to the June 30 date. As stated
earlier, Business Manager Lovell testified that, while June 30
was the end of the fiscal year, the layoffs could have been
post poned until a later time, such as August or Septenber, but
this would have had a greater inpact on the budget. According
to Lovell, if OSEA had agreed to accept a lower salary increase
in exchange for severance pay or additional notice, it would
not have mattered to the District froma financial point of
Vi ew.

In a June 19 letter, OSEA sought a response to its request
that no |layoffs take place until negotiations were concl uded.
The letter also asked for a response to the proposal about the
office of community relations. OSEA had apparently been
encouraged by the June 18 di scussion of the notice and
severance pay proposals, as the letter concluded wth the

follow ng comment by Sinclair:

19



| think that we are making sonme progress
with regard to the effects of |ayoff and
negoti ati ons and hope that we can continue
to do so.

When the parties net again on June 26, the |ast session
before the |layoffs becane effective, the District took the
position that they were sticking to their counterproposal of
June 9 and that no additional notice or severance pay would be
agreed to.

At that time, OSEA nodified its prior notice proposal and
asked for 31 days of nofice. The District rejected this
proposal for fear it would set a precedent. According to
Sprague, the District took the position that "not one
additional mnute would be given." The reason given, Sprague
said, was that "30 days was required by law and that's all they
would give." Freeman and Patricia McM Il on, an OSEA
negoti ating team nmenber, corroborated Sprague on this point.

McCl anahan's testinony was that the 31-day notice proposal
was rejected because the notices had been sent "under the code"
and she was afraid of jeopardizing the |ayoffs.

At the June 26 session, OSEA also nodified its prior
severance pay proposal and sought $1.00 severance pay per
enpl oyee. The District took the position that "not one penny
woul d be given because it would set a precedent.”

Additionally, the District took the position that it did
not have a duty to bargain about the office of comunity

rel ations proposal. MMIllon testified that the District also

20



refused to extend health and welfare benefits, and it was
adamant in refusing annuity paynents after |ayoff.

During this session, OSEA again requested that the |ayoffs
be put off pending further negotiations. This request was
refused by the District.

McCl anahan was asked if the District at any tinme during the
negoti ations nmade any firm counteroffers to the OSEA proposals
-other than those of June 9. In response, she stated that there
had been various "exchanges across the table" and that she had
agreed to "seek the fullest extent of [her] ability to nove."
She stated that the District had made a verbal proposal during
one of the June sessions to give severance pay in return for
giving up rehire rights. But when she was asked on
cross-examnation to state how nuch the District had actually

offered in severance pay, she stated:

A. | don't think we nade a dollar anount.
W offered to negotiate on severance pay.
Qur first position was no severance pay; Wwe
didn't want to negotiate over that. W
offered then to nove the next session, we
said, 'Cay, if you'd be wlling to
negotiate away rehire rights, we'd be
willing to negotiate the severance pay.'
Anot her offer was nade on severance pay in
exchange for notice. You decrease the
anount of notice you are asking for and we
woul d counter with seeking a nonetary figure
conparable —a six-nonth period of notice
decrease six nonths severance pay. W never
came out with a specific figure, but we
offered to nove in that direction.

Q M. Md anahan, did you ever nake an
of fer that OSEA could have accepted of a

21



specific amount of severance pay in return
for no rehire rights? Yes or no?

A, To ny recollection we never put a dollar
figure on severance pay on the table.

As di scussed above, MO anahan's testinony regardi ng proposals
about notice were actually only offers to "explore" the issue.

Asked about any other firmoffers nmade by the District, she
stated with regard to the retention of health and welfare
benefits:

| believe the offer was this way: 'Vé wll
check the cost figures to see what it costs
and see what the problens are in allow ng
themto stay on." And that was on the 18th
and the offer was nmade that way.

She |later stated that she felt the District would have
agreed to sone retention of health and welfare benefits if OSEA
had dropped its demand for a 31-day notice period. But there
is no evidence that this thought was ever conveyed to OSEA

McCl anahan's notes for June 18 indicate that the District
was "willing to reach a conpronmise” in the areas of "notice/for
severance pay" and exchanging benefits for a |onger period of
time.

McCl anahan testified as to other itens she said were agreed
to by the parties. First she said that the parties agreed to
three or four itens in the second group of proposals (those
concerning the effects on retained enployees) submtted by OSEA

on May 20. The parties, however, did not initial or sign off

on these proposals and, when further questioned about the
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specifics of the agreenment, her testinony was that the parties
had reached agreenment on three or four itens in the second

group of the District's June 9 counterproposals, not OSEA s

May 20 proposal. However, she testified that the second group
of OSEA' s proposals were the sane as the second group of the
District's counterproposals.®

When McC anahan was asked for her opinion on what was
separating the parties on June 26, she stated that it was
OSEA' s "denmand that we reach total agreenent on the entire
package" and "[CBEA'sj contention that you have nore notice
t han what the Education Code allowed . . . ." According to
McCl anahan, another obstacle to an agreenent was CSEAfs ref usa
to accept her "rationale" that the already-announced |ayoffs

could not be jeopardized.

®Conpare OSEA's proposals at pp. 89 with the District's
proposals at pp. 12-13. In the first item OSEA proposed that
"[n]o enpl oyee's workload shall be increased" as a result of
the layoff. The District's proposal said that it would "nmake
every effort to re-distribute" workloads when "it determ nes”
an enpl oyee's workl oad has been "substantially increased" as a
result of the layoff. |In the second item OSEA proposed that
no enpl oyee be transferred as a result of the layoff. The
District nmade the same proposal, but added the proviso "except
pursuant to the application of the seniority rules.” In the
~third item OSEA proposed that "no enpl oyee shall be requested
to work overtinme" as a result of the layoffs. The D strict
proposed that "no enpl oyee shall be required to work nmandatory
overtime in excess of twenty-five (25 hours" as a result of
the layoff. In the fourth item OSEA proposed that "no
enpl oyee shall have their hours reduced" as a result of the
| ayoff. The District's proposal was the sane, wth the proviso
that an enployee had the "right to voluntarily accept a
reduction in hours where offered.”
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On June 27, Mdd anahan sent a nmeno to Deputy Superintendent
Mtchell regarding the status of the negotiations.® The neno
recogni zed, anong other things, that there had been no agreenent
on economc itens. MO anahan descri bed OSEA' s proposals on
economc itens as "fairly substantial ($90,000 worth)." In
connection with her description of OSEA's "fairly substantial”
proposal s, she said OSEA was asking for, anong other things, a
180-day notice period and 180 days of severance pay.

McCl anahan summed up the nmeno as foll ows:

In short, the District has maintained that:
1. The District cannot extend the notice as
the layoffs must go forth on June 30,

1980, in order to achieve the maxi mum
savi ngs possi bl e;

2. The District cannot agree to severance
pay, annuity and health benefits for
| ai d-of f enpl oyees;

3. The District will not agree to lay off
the nost junior Cerk Typist in the
Community Relations Ofice in place of
the nobst senior community relations
assi stant scheduled for |ayoff;

4. Continued bargaining on these economc
itens is fruitless because the D strict
does not foresee a change in its
posi tion.
Al t hough Mcd anahan invited Mtchell to direct her to
engage in further negotiations, he did not do so and none

transpired.

“Pursuant to stipulation of the parties at the hearing,
this menp was introduced into evidence after the close of the

heari ng.
24



Part of the instant charge is the allegation that the
District failed to bargain in good faith because M:Cl anahan,
its chief negotiator, |acked sufficient authority. The
following facts relate specifically to this aspect of the
char ge.

- During one of the sessions in June, OSEA questioned the
authority of the District's representatives to bargain over the
econom ¢ aspects of the layoff proposals. The question was
rai sed because the District, while purporting to negotiate
about the econom c inpact of layoffs, was simultaneously taking
the position that it could not negotiate about economc
reopeners until the budget for the follow ng year was known.
| medi ately after this question was asked, according to the
testinony of Freeman and McM Il on, the District's team
caucused. Wien it returned, according to McMIIlon, M anahan
stated that she "had the authority to negotiate on itens of an
econom ¢ nature that had been sunshi ned."”

On cross-exam nation, MO anahan testified that she told
the OSEA negotiators on June 26 that she "had the authority to
bargain over all itens that had been sunshined." Further
guestioning established that, as of the end of June, the
District had not yet sunshined the OSEA | ayoff proposals of
May 20 or the District's counterproposal of June 9. In fact,

t hese proposals were never sunshined.
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McCl anahan changed her testinony to state that she "had the
authority to bargain over these proposals that were on the
table that had not been sunshined.”

McCl anahan later testified further as to her authority wth
specific reference to econonmic itens. 1In the context of this
testi nony, she described her authority as foll ows:

| received no limtations on ny authority
to bargain over all of the itens that were
on the table, as long as they had been
sunshined and as long as they were

| egal .

Still later, she testified that she did not have authority
to reach agreenent on economc issues until the District knew
what the budget would be. In fact, she admtted to being
instructed by Drs. Love and Mtchell between June 18 and
June 26 to reach no agreenent on "large" and "major" economc
itens until the budget was known.

When asked whether she had informed OSEA that these were
her instructions, she stated, "No, | don't recall ever stating
that was our position." However, she testified that OSEA
"knew' those were her instructions. Wen asked essentially the
sane question in cross-exam nation, she stated that she had
informed OSEA at sone point in the negotiations that she was so
[imted because she did not yet know what the budget would be.

During her second day of testinony, MC anahan testified

that she had decided to declare inpasse rather than continue

negoti ati ons because:
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| could not reach agreenent that woul d

obligate us to a large nonetary package and

we were still talking about a substantia

amount of noney.
Asked whether she had the authority to settle for as little as
$1.00 in severance pay, she stated:

| had the authority to settle with OSEA for
one dollar of severance pay if, in ny
judgment, it were the right way to settle it.

She then stated that she did not have the authority to
settle for six nonths of severance pay (at about $15, 000 per
nonth or $90, 000), "because | did not have a good picture of
the budget." She testified that economc itens becane
"substantial" when they reached the $100,000 I|evel. She said
she did not know if she had authority in the $50,000 range.

However, she then testified as follows:

) }BY Sinclair]: Was there a figure
you felt you were free to reach agreenent?

A, [By Ms. McClanahan]: |If taken al one and
that would totally resolve the contract, |
believe | could have.

Q \Wiat was that figure?

I don't know Up to —anywhere up to
$100 000 if | felt | could have reached it.

This figure was neant to apply only to the layoffs, not the

reopeners. ™

llthe parties be?an negotiations on the economc
reopeners |n late July or the first week of August when the
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DI SCUSSI ON

In its exceptions, the District nmaintains that the notice
and timng of a layoff decision are nonnegotiabl e subjects.
Specifically, it refers to OSEA' s proposal which sought a
180-day notice period and the proposal which sought to prohibit
| ayoffs of classified enployees after May 15, 1980.

The scope of representation under EERA is defined in

subsection 3543.2(a) which provides:

The scope of representation shall be Ilimted
to matters relating to wages, hours of

enpl oynent, and other terns and conditions
of enploynment. "Terns and conditions of

enpl oynent” nean health and wel fare benefits
as defined by Section 53200, |eave, transfer
and reassignnent policies, safety conditions
of enpl oynent, class size, procedures to be
used for the evaluation of enpl oyees,

organi zational security pursuant to Section
3546, procedures for processing grievances
pursuant to Sections 3548.5, 3548.6, 3548.7,
and 3548.8, and the layoff of probationary
certificated school district enployees,
pursuant to Section 44959.5 of the Education
Code. In addition, the exclusive
representative of certificated personnel has
the right to consult on the definition of
educati onal objectives, the determ nation of
the content of courses and curriculum and

financial position becanme clear and the proposals were
sunshi ned.

On Septenber 15, 1980, the parties reached agreenent on the
reopener provisions of the contract. One provision of this
agreenent concerned the wthdrawal of all other proposals
previously submtted "during the course of these
negotiations.” The hearing officer concluded that the parties
did not agree to withdraw the proposals relevant to |ayoff
effects and the District did not except to this finding.
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the selection of textbooks to the extent
such matters are within the discretion of
the public school enployer under the |aw.
Al matters not specifically enunerated are
reserved to the public school enployer and
may not be a subject of neeting and

negoti ating, provided that nothing herein
may be construed to limt the right of the
public school enployer to consult with any
enpl oyees or enpl oyee organi zati on on any
matter outside the scope of representation.

I n Anahei m Uni on Hi gh School District (10/28/81) PERB

Deci sion No. 177, the Board adopted a test for assessing
negotiability finding a nonenunerated subject to be within
scope if (1) it is logically and reasonably related to hours,
wages or an enunerated term and condition of enploynent,

(2) the subject is of such concern to both managenent and

enpl oyees that conflict is likely to occur and the nediatory
influence of collective negotiations is the appropriate nmeans
of resolving the conflict, and (3) the enployer's obligation to
negotiate would not significantly abridge its freedomto
exerci se those managerial prerogatives (including mtters of
fundanmental policy) essential to the achievenent of the
District's mssion. A subject which satisfies the Anaheimtest
may nonet hel ess be beyond the scope of representation if, in

accordance with section 3540,12 provisions of the Education

“Section 3540 provides in pertinent part:

Not hi ng contained herein shall be deemed to
supersede other provisions of the Education
Code.
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Code evidence an intent to set an inflexible standard or ensure
i mmut abl e provisions. ®

Prior decisions of this Board have concluded that, while the
decision to lay off enployees is nonnegotiable, certain effects
of that decision are within the scope of representation.

Cakl and Unified School District (11/2/81) PERB Deci sion

No. 178; Solano County Community Col |l ege District (6/30/82)

PERB Deci sion No. 219; Newark Unified School District (6/30/82)

PERB Deci si on No. 225.

Notice and timng of |ayoff are negotiable effects of the
decision to lay off and are not precluded by Education Code
provisions. Education Code section 45117 pertains specifically
to layoff notices. It provides:

(a) When, as a result of the expiration of
a specially funded program classified
positions nust be elimnated at the end of
any school year, and classified enpl oyees
wll be subject to layoff for lack of funds,
the enployees to be laid off at the end of
such school year shall be given witten
notice on or before May 29 informng them of
their layoff effective at the end of such
school year and of their displacenent
rights, if any, and reenploynent rights.
However, if the term nation date of any
specially funded program is other than

BSee, for exanple, the majority's decision in
Newnman- Crows Landing Unified School "District (6/30/82) PERB
Decision No. 223 holding that the order of layoff and seniority
of classified enployees are nonnegoti abl e because section 45308
of the Education Code subjects classified enployees to |ayoff
for lack of work or funds and sets the order of |ayoff by
| ength of service in a class.
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June 30, such notice shall be given not |ess
than 30 da¥s prior to the effective date of
their |ayoff.

(b) When, as a result of a bona fide
reduction or elimnation of the service
being performed by any departnent,
classified enployees shall be subject to

|l ayoff for lack of work, affected enployees
shal | be given notice of layoff not I|ess
than 30 days prior to the effective date of
|l ayoff, and informed of their displacement
rights, if any, and reenploynent rights.

(c? Not hi ng herein provided shall preclude
a layoff for lack of funds in the event of
an actual and existing financial inability
to pay salaries of classified enployees, nhor
| ayoff for lack of work resulting from
causes not foreseeable or preventable by the
govern|ng board, w thout the notice required
y subsection (a) or (b) hereof.

This section shall apply to districts that

have adopted the merit systemin the sane

manner and effect as if It were a part of

Article 6 (commencing with Section 45240) of

this chapter

W find that OSEA's proposal seeking a 180-day notice

period is not in conflict with this section because the 30-day
noti ce demanded by subsections 45117(a) and (b) requires only

that a mnimumof 30 days notice be provided. Qakland, supra.

The provision in subsection 45117(c), which permts the

enpl oyer to avoid notice, applies to certain circunmstances
only. OSEA's proposal is reasonably read as an effort to gain
additional notice in circunmstances not contenplated by
subsection 45117(c). "

l4gsee Qakland, supra, where the Board reviewed a proposal
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In contrast, we find OSEA s proposal seeking to inpose a
May 15 deadline for layoffs to be outside the scope of
representation. The Education Code specifically permts the
enpl oyer to lay off classified enployees for lack of work or
funds. OSEA' s proposal prohibits all layoffs after the deadline
date and thus intrudes on the express statutory grant of
authority to the District. For that reason, it is
nonnegot i abl e. ©

The District also disputes the negotiability of OSEA s
community relations unit proposal. W find it to be
nonnegoti abl e because, by seeking to direct the District to

target a specific position for |ayoff, OSEA s proposal interferes

with the decision to lay off. W are not otherw se persuaded by

simlarly seeking notice beyond 30 days and found, as to
subsection 45117(c), that:

The district could not rely on this
provision to find the Association's proposal
totally out of scope; rather it could
legitimately object to the absence of an
energency provision in the proposal.

®I'n its exceptions, the District argues that the hearing
officer's decision was at odds with the Board's decision in
Heal dsburg Uni on H gh School District (6/19/80) PERB Deci sion
No. 132, which held that a proposal limting layoffs to the end
of the academ c year was nonnegotiable. On May 19, 1983, the
Suprenme Court issued its decision in Healdsburg Union H gh
School District v. PERB (1983) 33 Cal.3d 850 affirmng the
Board's test for negotiability as stated in Anaheim supra, and
remandi ng the case to PERB for further proceedi ngs consistent
with the Court's opinion. In rendering the instant decision
we have followed the directive of the Court.
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the hearing officer's conclusion that the purpose of the |ayoff
was to save noney or that the essential nanagerial concern was
living wwthin the budget. These facts do not suggest that

| ayoffs inplenented due to budgetary difficulties are not a
matter of educational or public policy consideration. To the
contrary, the District is specifically authorized to lay off
enpl oyees when a lack of funds so demands and it is assuned that
it wll effectuate that decision with educational and public
policy considerations well in m nd.

W are in agreenent with the hearing officer's concl usion
that the District evidenced no real desire to reach agreenent
and, based on the totality of circunstances, engaged in.surface
bar gai ni ng.

Begi nning in January, OSEA President Sprague nade nearly
weekly requests to negotiate. The District delayed in scheduling
a negotiation session until April.

The record reveals that, after the neeting on April 1, the
parties net on April 21. Thereafter, the District's next
avai l abl e date was May 23, nore than a nonth |ater. GCSEA
protested this delay on April 28, but the District did not
respond until May 5. The neeting renained scheduled for May 23
but was extended fromthree to six hours. OSEA presented its
witten proposal on May 20, but the District did not respond
during the May 23 neeting. The District sent the |ayoff notices

on May 27. In June, the parties net for two hours on June 9
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when the District arrived late and unprepared,’ on June 11,

and on June 18, when the District refused to postpone the |layoffs
scheduled for June 30. On June 26, the parties net and agreed
that they were at inpasse.

When considered as a whole, the hearing officer's conclusion
is supported by the record and is upheld. Rather than
denonstrating a good faith bargaining effort, the negotiating
process was nani pul ated by the District to delay and obstruct a
timely agreenent.

The District contests certain factual findings regarding the
course of negotiations. It urges that we reject the hearing
officer's finding that substantive negotiations began on June 9
and it argues that bargaining sessions were conducted on April 8,
May 7 and May 23.

The basis for the District's argunent rests on MC anahan's

cal endar summary. However, that docunent was prepared by

“I'nits exceptions, the District also charges that the
hearing officer's decision "is perneated wth bias and
prejudice towards the District's chief negotiator."”™ It asserts
that the hearing officer selectively focused on McC anahan's
testinony that her failure to appear at the June 9 session was
based on a "naive and stupid assunption.” H's conclusion that
the assunption was unwarranted, according to the District,
reveals his unwillingness to fairly consider all the evidence,

i ncl uding McCl anahan's i nexperience.

The District's argunent is wthout nerit. The hearing
officer found that M anahan's assunption (that OSEA did not
want to continue negotiations because it had filed an unrel ated
unfair practice charge) was "conpletely unwarranted.” This
conclusion and the citation to McCl anahan's testinony fail to
evi dence bi as.
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McCl anahan's secretary and, according to her testinony,
contained two errors. The errors were not identified. More
inportantly, however, there is no testinony with regard to what
transpired at these neetings. Neither MOC anahan nor any ot her
W tness testified that substantive negotiations regarding
|ayoffs in fact took place on these dates.

The District also disputes the hearing officer's concl usion
that no progress was nmade during the negotiating session of
May 23. The District correctly states that no evidence appears
in the record as to the substantive aspects of that neeting.

W find, therefore, that the hearing officer's finding of "no
progress,” while technically inaccurate, was nonethel ess
nonprejudicial. The appropriate conclusion, that the record
failed to denonstrate what, if any, progress was nmade during
the May 23 session, would not aid the District in refuting the

allegation that it did not in fact bargain in good faith.

The District also contests the hearing officer's finding
that its counterproposal was not discussed at the negotiating
session on June 9. M anahan testified that the District team
caucused to prepare its counterproposal and then returned and
"began bargaining on it." Freeman's testinony, however, was
that he did not renenber a lengthy discussion of the District's
counterproposal. The hearing officer failed to credit
McCl anahan's testinony because there was no other evidence that

any discussion occurred. Since the record shows that the
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session began at 10:00 a.m and the District teamreturned with
their counterproposal at 12:15 p.m, and since M anahan's
records show a two-hour neeting, it was reasonable for the
hearing officer to conclude that the session ended after the
count er proposal was presented. Moreover, even if the hearing
officer's finding is not affirnmed, the fact that the parties
may have di scussed the counterproposals does not refute the
remai nder of the record supporting bad faith bargaining.

The District argues that the list of laid off enployees was
not available until after May 9. Prior to that tine, the
information was prelimnary and subject to verification and
cross-checking. OSEA received the list namng the 17 enpl oyees
to be laid off on June 9.

Loma Reno testified about preparation of the list. She
stated that she worked on Saturday, May 9, to prepare an
accurate list and that it was an extrenely conplicated
procedure involving seniority and bunping rights. The notices
to enpl oyees were sent on Tuesday, My 27, however, and OSEA
did not receive the list until June 4. Al though she testified
that the District never considered deliberately delaying the

rel ease of information to OSEA, she stated that, in her

opinion, it would not be a good personnel practice to disclose
the nanmes of individuals until absolutely certain as to the

persons affected.
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Based on this testinony,

a fairly accurate list was available on May 9,

District
its erroneous view that
record provides anple support
regarding the date when the

The District raises another

information and the availability of

since OSEA was provided wth a |ist

the layoff on April 30,

to the bargai ning agent was satisfied.

rej ected.
to all necessary information.

(11/3/80) PERB Deci si on No.

different froma list of positions.

m ght be valuable in a manner

positions would not be.

17rhe District disputes the
to McC anahan's letter of May 5

the hearing officer

del i berately delayed in releasing the I|ist

for

As the exclusive representative,

concl uded t hat

and that the
based on
the names were confidential. The

the hearing officer's finding

informati on was avail able. Y

i ssue concerning the requested

the |ist. It asserts that

of positions and sites of

its obligation to provide information

This argunent is

OSEA was entitl ed

143.

The hearing officer

St ockt on Unified School District
Alist of the nanes is
I n negotiations, nanes

which the information on targeted

correctly

hearing officer's reference

in which she told OSEA that the

nanes of laid off enployees, as requested by OSEA, would be
mai |l ed "on or about Friday, May 2, 1980." The hearing officer
relied on this inconsistency as one factor anong many to
support his conclusion that the District acted in bad faith in
refusing to supply this information. W reject the District's
argunent that the date was a typographical error. No basis for

t hat concl usi on exi sts.

The fact

that the information was not

avai l able on May 2 does not disturb the conclusion drawmn by the

hearing officer.

The discrepancy in the date can reasonably be

perceived as evidence that McC anahan's representation was

di si ngenuous.
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concluded that the manner in which the District responded to
OSEA' s information requests suggested bad faith.

The District maintains that its counterproposals were not
predi ctably unacceptable in spite of the fact that they closely
foll owed Education Code requirenents. Exam nation of the
count er proposal s support the hearing officer's concl usion that
the District's counterproposals nmay be reviewed as evi dence of
its bad faith.

As outlined in footnote 9, supra, the District's
counterproposals nade little concession to OSEA s denmands.
Thus, while the District is not required to offer nore than
demanded by the Education Code (see Qakland Unified Schogl
District (12/29/82) PERB Decision No. 275), the content of the
proposal s, when viewed in the context of the negotiating
process, is one aspect denonstrating the District's bad faith.

The record also belies the District's assertion,
notw t hstandi ng the testinony of McCl anahan, that OSEA s
insistence on an entire package agreenent prevented the parties
fromreaching agreenent. On June 18, the District offered to
"expl ore" some severance pay in exchange for rehire rights and
offered to consider a 60-day notice period if 30 days were
wai ved. Wile these "offers"” did not anount to firmproposals,
OSEA was reasonably led to believe that sonme novenent on the
part of the District was possible. Wen the parties next net

on June 26, however, the District returned to its position per
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its counterproposals. It rejected OSEA' s offer of a 31-day
notice period and one dollar in severance pay. This bargaining
scenario, played against the District's inposed deadline of
June 30, smacks of bad faith on the part of the District. The
hearing officer's decision is upheld.

The District takes exception to the hearing officer's
finding of bad faith with regard to its posting of the
community relations unit proposal. It argues that, while
McCl anahan was incorrectly advised as to sunshining
obl i gations, the posting was one isolated incident of truthful,
noncoer ci ve nmanagenent conmuni cati on.

The District's argunent, as OSEA states in its response,

m sses the point. The community relations proposal was not
posted as directed by the District's admnistrative bulletin
8095. M anahan's testinony was that new counterproposal s
were posted in the glass-enclosed bulletin board, but the
community relations itemwas not a counterproposal. The
District's failure to sunshine any of OSEA's ot her proposals
clearly suggests that it posted this particular proposal
because it sought to enbarrass the organi zation. The Board
upholds the hearing officer's conclusion that the D strict
posted this proposal to discredit OSEA by announcing that it
sought to preserve the enploynent of Freeman, a union grievance

officer, at the expense of a typist-clerk.
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The hearing officer found that the District's failure to
sunshi ne OSEA' s proposal s evidenced bad faith. The District

argues that it did so in response to OSEA's request.

Evidencing this request, according to the District, is
Sinclair's letter of April 22 in which he wote "bargaining on
the effects of the layoffs . . . could go forward prior to

sunshi ni ng. "

This statenent in no way indicates that OSEA requested its
| proposal s not be sunshined. [Indeed, the District's obligation
to sunshi ne proposals cannot be waived by the enpl oyee

organi zation. Los Angeles Unified School District (12/30/80)

PERB Deci sion No. 152. The hearing officer did not err in
concluding that the District's failure to satisfy its
obligation to sunshine suggests a |lack of good faith.

Wth regard to two points, the Board reverses the hearing
officer's conclusions. The first concerns the hearing
officer's finding that, at the negotiating session conducted on
June 11, Md anahan threatened to cancel further negotiations
if OSEA filed another unfair practice charge. Wile noting
that McC anahan testified that her threat to cancel was nade
because the OSEA chief negotiator called Reno a liar, the
hearing officer found that, for several reasons, her testinony
was not believable. The hearing officer referred specifically

to Mcd anahan's notes which she read into the record:

"Tom threatened to file another unfair if |
did not respond within two days to his
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May 28th letter. | responded that | wll
not neet if he continues to threaten nme. W
are . . . " | don't know, I|'ve witten over
sonething —could be "refusing or
considering refusing to neet Wednesday in
light of the threats."

W find that, while it is significant that McC anahan's
cont enpor aneous notes do not refer to the alleged nanme-calling,
the hearing officer's conclusion is not well founded. The
record is too anbiguous to determ ne what actually transpired.
Clearly, Md anahan could not cancel or threaten to cancel
bargai ning sessions in response to the filing of unfair
practices. On the other hand, the District's negotiator could
have sinply refused to negotiate in the face of threats passed
across the bargaining table. In our opinion, MC anahan coul d
have legitimately told Sinclair that she was at the table to
negotiate and, while OSEA was entitled to pursue unfair
practice charges if it believed violations to have occurred,
she woul d conclude the session if he persisted in threatening
to file charges unless bargaining concessions fromthe District
were forthcomng. |In sum the |line between unlawfully
retaliating against OSEA for engaging in protected activity and
awful tactics during bargaining sessions is difficult to draw
W th such scarce and anbi guous testinony.

W are also in disagreenent with the hearing officer's
conclusion that M anahan |acked sufficient authority to

engage in good faith negotiations on the District's behalf.

Undeni ably, MC anahan's testinony was highly contradictory
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and, as the hearing officer concluded, denonstrated that she
had no clear understanding of the extent of her authority.
However, her inability to articulate the paraneters of her
authority is not significant unless there is a showi ng that her
conduct at the table proved to be an obstruction to the
bar gai ni ng process.

As the hearing officer correctly stated, a negotiator may
legitimately di scuss issues and offer proposals that nust

thereafter be ratified by the principal. (Fry _Roof i ng Conpany

v. NLRB (9th Cir. 1954) 216 F.2d 273 [35 LRRM 2009].) It is
the absence of that anount of authority which del ays and
thwarts the bargaining process that evidences bad faith
bargai ning. Evidence that the negotiator's limted power was
intended to or was used to foreclose the achievenent of any

agreenment is lacking. Capital Transit Co. (1953) 106 NLRB

169. Neither the content of the counterproposal s nor

McCl anahan' s reluctance to nmake even snmall concessions
denmonstrates that she |acked the authority to reach agreenent
on the District's behalf. There is no evidence that the
parties' ability to reach agreenent was thwarted by del ays
caused by McCl anahan's need to question the District's
officials or to get clarification on the District's position

regarding OSEA' s proposals. MLean-Arkansas Lunber Conpany,

Inc. (1954) 109 NLRB 1022. 1In short, while the record perhaps

reveal s McCl anahan to be an unsophisticated or inconpetent
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negotiator, the evidence falls short of denonstrating that the
District adm nistrators vested MC anahan with insufficient
authority to act on their behal f.

In spite of these two points of divergence with the hearing
officer, we find sufficient evidence to affirmhis conclusion
that the District failed to engage in good faith bargaining
with CSEA "

As di scussed above, we uphold the hearing officer's finding
that the District violated subsections 3543.5(a), (b) and (c)
by failing to negotiate in good faith with OSEA about the

effects of the decision to lay off classified enployees.®

18The District disputes the hearing officer's conclusion
that, even if the totality of circunstances did not denonstrate
surface bargaining, the unilateral inplenentation of the
| ayoffs while negotiations were in progress constitutes a per
se violation. In the District's view, it satisfied its
responsibility by notifying OSEA of the decision to lay off and
by bargaining to a point where the parties agreed they were at
I mpasse.

The facts reveal, however, that the regional director
failed to certify that the parties were at inpasse in spite of
their agreement to the contrary. Mre inportantly, there can
be no genui ne inpasse where the parties' negotiations have
stalemated as a result of bad faith negotiations. M. San
Ant oni o Community College District (12/30/81) PERB O der
No. Ad-124; Schuck Conponent Systens (1977) 230 NLRB 838 [95
LRRM 1607]. Because the District dfd not engage in good faith
negotiations with OSEA, it never reached genuine inpasse, the
point at which it would have been free to act unilaterally and
fully inplement its layoff decision. See Mddesto Gty School s
(3/8/83) PERB Decision No. 291. W therefore attirmitune
hearing officer's conclusion based on a finding that no genui ne
i npasse existed at the tine the enployees were laid off.

“I'n so holding, we affirmthe hearing officer's
conclusion that OSEA did not waive its right to negotiate
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The District's final exception concerns the renedy of
rei nstatenent and back pay of the five enployees laid off as
ordered by the hearing officer. The thrust of the District's
argunent is that the renedy ordered does not conport with the
District's obligation. The failure to bargain the effects of
the | ayoff, according to the District, does not warrant
reinstatenent of laid off enployees because the District was
never obligated to negotiate the decision to lay off.

In considering the appropriate renmedy, subsection 3541.5(c)
permts the Board to direct an offending party to cease and
desist and "to take such affirmative action, including but not
limted to the reinstatenent of enployees with or w thout back

pay, as wll effectuate the policies of this chapter."

| ayoff effects. While the contract does contain a detailed

| ayoff article and a broadly worded zipper clause, the District
agreed at the outset to negotiate over OSEA s |ayoff

proposals. The statenent read by Mcd anahan at the June 18
negotiating session referred to various collective bargaining
provisions and clainmed the District "had fully negotiated and
reached agreenent on the topics of |ayoffs and effects of
layoff. . .." However, it also gave assurances that it would
"continue to negotiate in good faith . . . in such areas as
identity and nunber of |ayoffs, severance pay, |ocation of

| ayof fs and other rights of the enployees.” Article XXVI, the
zi pper clause, precluded bargaining over any provision "except
by nmutual consent,"” and Article XXXI set forth the duration of
the agreenent subject to the parties' mnutual agreenent to alter
or anend or either party's desire to nodify if noticed by

April 1. Based on the District's conduct and on the foregoing

contract provisions, we perceive the District to have agreed to
negotiate the layoff effects with OSEA and will not now be
heard to argue that it was under no obligation to negotiate
because of its contract wth OSEA.
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Thus, as a prelimnary matter, nothing in the | anguage of
EERA precludes the reinstatenent renedy. Reinstatenent and
back pay may be the appropriate renmedy for the enployer's
failure to negotiate the decision itself or the failure to
negotiate the effects of that decision provided that so
ordering wll effectuate the purposes of EERA. The statute
poses no obstacle; the District nay be ordered to reinstate and
provi de back pay to those enpl oyees who were laid off wthout
first granting OSEA the opportunity to negotiate the effects of
that |ayoff decision.

The hearing officer cites several PERB decisions as
evidence that this Board has issued status quo ante renedies in
cases involving unilateral changes in negotiable matters other
than |layoffs. Wile this assertion is correct, the cited cases
i nvol ved unil ateral changes of negotiable subjects. San Mateo

Community College District (6/8/79) PERB Decision No. 94 and

San Francisco Community College D strict (10/12/79) PERB

Deci si on No. 105 involved changes in enpl oyees' wages; Sutter

Uni on Hi gh School District (10/7/81) PERB Decision No. 175 and

North Sacramento School District (12/31/81) PERB Decision

No. 193® involved unilaterally changed hours. Qakl and

2But see footnote 5, page 5 of Nor th Sacranento where
the Board suggests that the District still violated the Act
even if what It did was a layoff rather than a reduction in
hours because it had the obligation to negotiate the effects of
the | ayoff.
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Unified School District (4/23/80) PERB Decision No. 126

i nvol ved unil ateral changes of health and welfare benefits.

See also Lodi Unified School District (9/29/82) PERB Deci sion

No. 239 where the Board ordered the enployer to grant al
af fected enpl oyees the right to take vacation tine off in order
to restore the status quo ante and to renedy the unilaterally

altered vacation benefits.

In certain situations, however, the Board has failed to
order reinstatenent or other make whole renedies and has framed
a nore limted renedy borrowed from the National Labor

Rel ations Board in Transmarine Navigation Corp. (1968) 170 NLRB

389 [67 LRRM 1419].
Where the enployer is privileged to make a particul ar

uni |l ateral change and is obligated to negotiate only as to the

effects of that decision, the Board has ordered renedial action

short of restoration of the status quo. Mireno Valley Unified

School District (4/30/82) PERB Decision No. 206; South Bay

Uni on School District (4/30/82) PERB Decision No. 207 and

(8/19/82) PERB Decision No. 207a; R alto Unified Schoo

District (4/30/82) PERB Decision No. 209; Holtville Unified

School District (9/30/82) PERB Decision No. 250. The

reconsi deration decision in South Bay specifically concl udes
that the refusal to negotiate the effects of a nonnegotiable

decision warrants a nore limted back pay award.
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Thus, although we find nothing in relevant case law or in
statutory provisions which precludes a reinstatenent or back
pay award, we are disinclined to order the renedy advanced by
the hearing officer in the instant case. W oppose ordering
the District to reinstate the five laid-off enployees because
such an order would acconplish nore than the District was ever
required to do. Since the District was never obligated to
negotiate with OSEA as to its decision to use layoffs to cure
t he budget deficit,'it shoul d not now be nmade to rescind that
action through the process of reinstatenent. Rather, we are
ordering the District to conpensate those enployees inproperly
laid off by the District for a period of time beginning ten
days from service of this Decision and continuing until the
District satisfies its obligation to bargain in good faith with
CSEA or until the Association fails to nmake a tinely request to

negotiate or fails to negotiate in good faith.

QRDER
Upon the foregoing findings of fact, conclusions of |aw and
the entire record in this case, it is hereby ORDERED that the
Gakl and Unified School District shall:
A CEASE AND DESI ST FROM
1. Vi ol ati ng subsections 3543.5(a), (b) and (c) of
t he Educational Enploynent Relations Act by failing to nmeet and
negotiate in good faith with the exclusive representative on
matters within the scope of representation, as defined by
section 3543. 2;
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2. Denyi ng the QGakl and School Enpl oyees Associ ation
its right to represent its unit nmenbers by failing and refusing
to neet and negotiate in good faith about matters wthin the
scope of representation; and

3. Interfering wwth the enpl oyees' right to select
an exclusive representative and participate in its activities
by faiiing and refusing to neet and negotiate with the
excl usive representative on matters within the scope of
representation

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS:

1. Upon request, bargain with the Associ ati on over
the effects of the decision to lay off the enployees and pay to
the affected enpl oyees conpensation at the rate of pay which
reflects the pro rata share of their salary for the period
begi nning ten days fromthe date of service of this Decision
until the occurrence of the earliest of the follow ng
condi ti ons: (a) the date the District negotiates an agreenent
with the Association over the effects of the decision to |ay
of f these enpl oyees; (b) a bona fide inpasse is declared;

(c) the failure of the Association to request negotiations
within ten days of service of this Decision or to commence
negotiations within four days of the District's notice of its
desire to negotiate with the Association; or (d) the subsequent
failure of the Association to negotiate in good faith. 1In no

event shall the sumpaid to any of these enpl oyees exceed the
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pro rata anmount they would have earned from the date on which
the District instituted the layoff to the tine they secured or
refused equi val ent enpl oynent el sewhere. However, in no event
shall this sumbe |less than these enpl oyees woul d have earned
for a two-week period at the rate of pay in effect when

enpl oyed prior to the District's unilateral action.

2. Wthin thirty (30) workdays of service of this
Deci si on, post copies of the appended Notice to Enpl oyees
(Appendi x) at éll school sites and all work | ocations where
notices to enployees are customarily placed. Such posting
shall be maintained for a period of thirty (30) consecutive
wor kdays and reasonabl e steps shall be taken to insure that
such Notices are not reduced in size, defaced, altered or
covered by any material.

3. Notify the San Francisco regional director of the
Public Employment Relations Board in witing within forty-five
(45) workdays following the service of this Decision of the

steps taken to conply with this Order.

Menbers Burt and Tovar joined in this Decision.
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APPENDI X
NOTI CE TO EMPLOYEES
POSTED BY NOTI CE OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearin% in Unfair Practice Case No. SF-CE-476 in
which all parties had the right to participate, it has been
found by the Public Enploynment Relations Board that the Qakland
Uni fied School District violated subsections 3543.5(a), (b) and
(c) of the Educational Enployment Relations Act. Specifically,
the District was found to have unlawfully failed to negotiate
in good faith with the Oakland School Enployees Association
about the effects of the decision to lay off certain classified
enpl oyees in June 1980.

As a result of this conduct, we have been ordered to post
this Notice and will abide by the followng. W wll:

1. CEASE AND DESI ST FROM

(a) Failing and refusing to meet and negotiate in
good faith with the Oakland School Enployees Association, as
the exclusive representative of enployees in a unit of
classified enployees;

_ _ (b) Denying the Gakland School Enployees Association
its rights guaranteed by the Educational Enployment Relations
Act, including its right to represent bargalning unit nenbers
in negotiations with the District; and

_ (c) Interfering with enployees because of the
exercise of rights guaranteed by the Educational Enploynment
Rel ations Act, including the right to be represented by their
chosen representative.

2. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLICIES OF THE ACT:

In accordance with the Order of the Public Enpl oyment

Rel ations Board, conpensate all laid off classified enployees

(white collar unit).

Dat ed: OAKLAND UNI FI ED SCHOOL DI STRI CT
By

Aut hori zed Agent

THIS IS AN OFFI CI AL NOTICE. |IT MUST REMAIN POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE REDUCED I N Sl ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.



