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DECI S| ON

BURT, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Bogfd) on exceptions filed by the
Regents of the University of California, University of
California at Los Angel es Medi cal Center (VO to the proposed
deci sion of an admi nistrative |law judge (ALJ). That decision
is attached herefo and incorporated by reference herein. At
issue is the ALJ's determ nation that UC violated subsections
3571(a) and (b) of the H gher Education Enpl oyer- Enpl oyee
Rel ati ons Act (HEERA) by denying to United Health Care



Enpl oyees, Service Enpl oyees International Union, Local 660,
AFL-ClI O, CLC (SEIU) access rights guaranteed by section 3568 of
HEERA, Dby promnul gation and enforcenent of unduly restrictive
access regulations at the UCLA Center for Health Services
(Center).' For the reasons set forth below, we affirmthe
substance of the ALJ's deci sion.
FACTS
The Boad has carefully reviewed the record in light of

UC's exceptions ad finds that the ALJs findings of fact are

'HEERA is codified at Governnent Code Section 3560 et
seq. All statutory references are to the Governnent Code
unl ess otherw se indicated. Section 3568 provides as follows;:

Subj ect to reasonabl e regul ati ons, enpl oyee
organi zations shall have the right of access
at reasonable tinmes to areas in which

enpl oyees work, the right to use
institutional bulletin boards, nail boxes and
ot her means of communi cation, and the right
to use institutional facilities at
reasonable tinmes for the purpose of neetings
concerned wth the exercise of the rights
guaranteed by this act.

Subsections 3571(a) and (b) provide as foll ows:

It shall be unlawful for the higher
educati on enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to them by this chapter.



substantially free of prejudicial error. W thus adopt them as
the findings of the Board itself, except as specifically
modi fied infra.?

DI SCUSS| ON

This case presents the issue of whether UC s restrictions
on access to the acute care hospital in the Center are
consi stent with HEERA' s mandate, at section 3568, that
". . . enployee organi zations shall have the right of access at
reasonable tinmes to areas in which enployees work , . . ." The
ALJ held that many of UC s restrictions on access were
reasonable. However, with respect to certain enpl oyee | ounges
and cl assroons on the patient floors (2-10) of the acute care
hospital and certain |ocker roons and enpl oyee | ounges on the
"A'" level of the operating room?® he found UC s total ban on
nonenpl oyee access to be unreasonable, and ordered UC to all ow
reasonably limted access to these areas by nonenpl oyee union
representatives. Wiile UC excepted to each grant of access

proposed by the ALJ, SEIU filed no exceptions.* Thus, only

2see di scussion of the conference roonmfoffice
(Room 37-328) infra.

3The areas known collectively as the operating room
occupi es space on both the A and B subterranean |evels of the
acute care hospital. The A level contains |abs, a cafeteria,
| ounges, and |ocker roons. The areas where surgeries are
perforned are |ocated on the "B" |evel.

“UC filed a notion to strike portions of SEIUs brief in
response to its exceptions. It argues that SEIU inproperly
sought to introduce non-record evidence through its brief, by



the particular access ordered by the ALJ is at issue herein.
For the reasons set forth infra, we find that the access
ordered by the ALJ strikes a reasonabl e bal ance between the
statutory access rights of enployee organizations and the
operational needs of UC, including the necessity to protect

patients and their famlies and friends.

referring to UC s request for a tenporary restraining order in
superior court barring SEIU from access to the patient floors,
and by referring to matters occurring in the off-the-record
tour of the Center conducted for the ALJ and parties during the
litigation of this matter before PERB, including alleged

evi dence of gowning requirenents and of an alleged controversy
regarding notice posting at the Center. UC further argues that
SEIU inproperly characterized UC s position regarding the
predictability of enployee |lunch and break periods, and that
SEIU inpermssibly attenpted to raise contingent exceptions by
its response brief. SEIU countered by requesting that PERB
take judicial notice of the superior court proceedings.

PERB has not considered the material in Local 660's reply
brief regarding the tenporary restraining order proceedings in
any manner in fornmulating our decision in this case. W
decline to take judicial notice of the record in that matter,
because it would be superfluous to our deliberations and unduly
burden the record. SEIU requests that we take judicial notice
of the conplaint and all other docunments requesting issuance of
a tenporary restraining order filed in Superior Court, as well
as SElI U s responsive pleadings, briefs, and declarations, and
the transcripts of ex parte proceedings in that matter. Even
if that material were properly susceptible of judicial notice,
we agree with UC that it would add nothing of probative val ue
to the record, and hence that we nay exercise the discretion to
exclude it. Evidence Code section 352, California Evidence
Benchbook (2d Edition 1982), vol. 2, section 47.1, p. 1749.
Simlarly, we have disregarded the references to extra-judicial
"evidence" allegedly emanating from the Center tour regarding
bulletin board usage, gowning requirenents, or any other
matters. W consider SEIU s characterization of UC s position
regarding predictability of enployee breaks and |unch periods
sinply to constitute argunent, and have evaluated it as such.
Regarding SEIU s contingent exceptions, we need not consider
t hem because we have not altered the ALJ's access
recomendations in any material manner.




In Long Beach Unified School District (5/28/80) PERB

Deci sion No. 130, the Board struck down a rule prohibiting
nonenpl oyee union representatives access to enployees during
the entire teacher workday, noting that such a rule prohibited
access even during the nonwork portion of the teacher workday.
The Board noted particularly that the rule as applied would
deny any access to teachers' aides because their breaks
occurred irregularly. The Board stressed the necessity to
tailor access rules to particular enploynent conditions of
significant groups bf enpl oyees. The Board further noted the
suitability of |ounges, |unchroons, and other nonworking areas

for access by nonenpl oyee representatives to unit enpl oyees.

In Marin Community College District (11/19/80) PERB

Deci sion No. 145, the Board struck down district rules
preventing solicitation by enpl oyee organi zations during rest
and cof fee breaks.

In Regents of the University of California, Law ence

Li vernore National Laboratory (4/30/82) PERB Deci sion

No. 212-H, the Board found expressly that HEERA provi des

enpl oyee organi zations with a presunptive right of access. In

So doing, it rejected UC s argunent that, due to the unique
national security requirenents at the facility, the presunption
did not apply. The Board cited with approval the test set
forth by the ALJ for assessing the reasonabl eness of UC s
restrictions on access by nonenpl oyee representatives, as

foll ows:



(The) exercise of |abor board expertise is
especially fitting in this situation,
involving as it does serious uncontested
concerns of the Laboratory for national
security protection of its work. | nst ead of
elimnating the access presunption, the
guestions to be answered are whether the
regul ati ons established by the enployer are
properly related to justifiable concerns
about disruption of the Laboratory's
m ssion, and whether the rules are narrowy
drawn to avoid overbroad, unnecessary
interference with the exercise of statutory
rights.

UC (Livernore Lab)

I'd., at p. 15.

This general rule was properly tailored to the health care
setting by the ALJ in this case. Thus, the ALJ found, and the
Board affirnms, that HEERA provides to enpl oyee organization
representatives, enployee and nonenpl oyee ali ke, a presunptive
right of access to enployees at reasonable tinmes in areas where
they work. However, the access afforded nust be reasonable in
[ight of the particular needs of the workplace in question. W
find, wth the ALJ, that enpl oyee organi zati ons have a
presunptive right of access to noninmmedi ate patient care areas,
which can be rebutted by evidence that a ban on access is
necessary to prevent disruption of health care operations or
di sturbance of patients. This presunption will insure that the
rights of enployee organizations are accommobdated in a manner
whi ch does not unduly conprom se the enployer's m ssion.

The presunption we adopt here is consistent with that
devel oped by the National Labor Relations Board (NLRB), wth

Suprene Court approval. See, in this regard, St. Johns



Hospital (1976) 222 NLRB 1150, Beth |srael Hospital v. NLRB

(1978) 437 U.S. 483 [98 LRRM 2727], NLRB v. Baptist Hospital

(1979) 442 U. S. 773 [101 LRRM 2256]. For cases applying the
presunption in a manner consistent with the instant decision

see Los Angel es New Hospital (1979) 244 NLRB 960 [101 LRRM

1189], aff'd NLRB v. Los Angel es New Hospital (9th Cir. 1981)

640 F.2d 1017 [106 LRRM 2855], and Interconmunity Hospita

(1981) 245 NLRB 468.

Applying the rule to the facts of this case, we affirmthe
ALJ's finding that the enpl oyee | ounges, |ocker roonms, and
classroons are not imediate patient care areas, and are
| egitimate avenues of access. The record did not denonstrate
t hat nonenpl oyee access to such areas, subject to reasonable
regul ation as to manner, frequency, and duration, would result
in disruption.

UC excepts to the ALJ's concl usion that nonenpl oyees enjoy
the sanme right of access as do enpl oyees under the HEERA. UC
notes that nonenpl oyees have extrenely limted access rights
under the private sector cases relied upon. PERB has never
expressly held that the access rights of enployees and
nonenpl oyees are coextensive. However, the Board has regularly
| ooked to private sector precedent governing enpl oyee
solicitation in assessing the reasonabl eness of access for
enpl oyees and nonenpl oyees alike. Access rights in the private

sector are derived from the general enployee rights provided in



Section 7 of the National Labor Relations Act (NLRA).®
Wereas there is no express right of access under the NLRA,
HEERA provi des an express right of access for enployee

organi zations at reasonable tinmes to areas where enpl oyees

work.® In accord with our prior decisions, we hold that

enpl oyee 329 nonenpl oyee representatives enjoy a presunptive
right of access to the workplace under EERA and HEERA. The
enployer is free to rebut the presunption by denonstrating that
such access would be disruptive. It may be that in a given
situation access by nonenpl oyees would be disruptive, while
access by enployees would not. If this were denonstrated, the

Board would limt access to enployees only.

®The NLRA is codified at 29 U S.C. 151 et seq. Section 7
provi des as foll ows:

Enpl oyees shall have the right to

sel f-organi zation, to form join, or assist

| abor organi zations, to bargain collectively
t hrough representatives of their own
choosing, and to engage in other concerted
activities for the purpose of collective
bargai ning or other nutual aid or

protection, and shall also have the right to
refrain fromany or all of such activities
except to the extent that such right may be
affected by an agreenent requiring
menbership in a |labor organization as a
condition of enploynent as authorized in
section 8(a) (3).

®The | anguage of HEERA is mirrored by the virtually
i dentical |anguage of subsection 3543.1(b) of the Educati onal
Enpl oynent Rel ations Act (EERA).



In this regard, UC argued that the patient floors are
al ready sonewhat crowded and chaotic, and that allow ng

nonenpl oyee access to those areas would lead to a greater risk

of infection and increased confusion. Wre this assertion
supported by the record, we would permt UC to distinguish

bet ween enpl oyee and nonenpl oyee organi zers. The record,
however, does not bear this out. Rather, it reflects that

| arge nunbers of patients, famly nenbers, and friends, as well
as nedi cal students and attending physicians frequent the
corridors and patient roons. The specul ative evidence offered
by UC does not, in our view, establish that the presence of
smal | nunbers of union organi zers occasionally traversing the
corridors of the patient care floors wuld materially enhance
the potential for infection. Reasonable steps may, of course,
be taken to inform enpl oyee organization personnel of ordinary
precautions to be taken to avoid spreading infection, and to
enforce gowni ng and scrubbing requirenments as appropriate, so
long as this is done nondiscrimnatorily, on the sane basis as

with other visitors to the patient floors.

Simlarly, the record does not indicate that the presence
of nonenpl oyee organi zers passing through the patient floor
corridors enroute to areas where access is permtted woul d
cause additional confusion. There has been no show ng that
such an occasi onal presence woul d disrupt patients or interfere

with delivery of health care.



In this regard we stress that the access ordered herein is
to enpl oyee | ounges, classroons, and |ocker roons which are
neither frequented by patients nor used for delivery of health
care. These l|locations can be effectively sealed off from
patient care areas by closing doors. W are not establishing a
right of nonenpl oyee representatives to contact enployees in or
to linger in corridors. UC is free to regulate visitor
conduct, and to take reasonable steps to insure that union
representatives do not use corridors for any purpose other than
to reach areas to which access is allowed.

Thus, we find that UC has failed to denonstrate that a
grant of access to nonenpl oyees woul d be disruptive of patient
care or that a relevant distinction should be drawn between
enpl oyee and nonenpl oyee representatives vis-a-vis the limted
grant of access at issue here.

UC excepts to the ALJ's definition of patient care areas,
contending that it is too narrow. UC argues that corridors and
sitting roons on the patient floors of the acute care hospital
are also patient care areas. The Board agrees that, in the
ci rcunstances here presented, UC has denonstrated that
corridors are commonly used for physical therapy by anbul ating
patients, and for transportation of patients between treatnent
areas. W agree with UC s assertion and would characterize
them as patient care areas. Simlarly, we note that the

sitting roons on the patient floors are used by famly and

10



friends of patients for consultation with nmedical personnel,
visits with patients, and rest and recuperation. The .

i nportance of these areas to the overall process of health care
in the acute care hospital cannot be gainsaid. W would
characterize them as patient care areas where bans on enpl oyee
organi zation solicitation would be presunptively | awful.

Nonenpl oyee representatives are thus allowed to utilize
corridors on the patient floors only for the purpose of

traveling to and from perm ssi bl e access areas.

We do not characterize the enployee | ounges, |ocker roons,
and cl assroons as patient care areas. As noted above, those
areas may be sealed off frompatients, their famly, and
friends and are not routinely used or entered by them UC s
restrictions on access to the |ounges, |ocker roons and
cl assroons are therefore presunptively unlawful.

UC contends that the ALJ has placed too heavy a burden upon
it to rebut the access presunption vis-a-vis non-inmedi ate
patient care areas. According to UC, it should be required to
show only "potential harmf or "potential disruption” of
patients or patient care. W disagree. Such a standard would
be inconpatible with the Supreme Court's pronouncenent in Beth

| srael, supra, that the enployer's evidentiary burden vis-a-vis

non-i mredi ate patient care areas is to denonstrate that
disruption to patient care would necessarily result if

solicitation were permtted in such areas. The Board hol ds

11



that the ALJ's requirenent that UC prove that disruption would
occur is the appropriate standard, particularly in |ight of
HEERA' s express statutory grant of access.

UC argues that, in any event, it has denonstrated that
di sruption would occur if access were allowed to the patient
floors and "A" level of the operating room It argues that,
due to overcrowding and limted space, all areas of the acute
care hospital are pressed into service on an "as-needed" basis
for such functions as health care team conferences,
consultations with patients, patienf friends, and famly
menbers, and use as quiet roons for visitors.

W agree that UC has denonstrated that many areas of the
patient care floors are routinely used on an ad hoc basis for
such functions, and therefore that it would not be appropriate
to open up all such multi-purpose areas to access by
non- enpl oyee representatives because such access woul d disrupt
such functions. The ALJ appropriately denied access to many
such roonms. However, as to the particular areas at issue
herein, there was no showing that the enpl oyee | ounges and
| ocker roons are used for such purposes. Further, no show ng

was made that patients or their famlies use such areas.

As to the classroons, the record does reflect that they are
commonly used for training and education, as well as health

care teamconsultations, all related to patient care. In

12



recognition of this fact, the ALJ limted the right of access
to those areas to tinmes when they are not in use for the above
patient-care related purposes, and when the enpl oyee | ounges
woul d not be large enough or would otherw se be unsuitable for
a given enpl oyee organi zation neeting. In light of the
relative infrequency with which these limtations would perm:t
access to the classroonms, and in light of the limted size and
nunber of enployee |ounges on the patient floors, we find that
the limted grant of access to the classroons ordered by the
ALJ is a reasonabl e accommodation of the rights of UC and the
enpl oyee or gani zat i ons.

UC excepts to the grant of access to the conference
roonmfoffice (37-238) on the third floor of the acute care
hospital. W agree with UC that the evidence shows it to be
simlar in function to a chart room primarily used for record
storage, nedical team conferences, and other patient-care
rel ated purposes. Thus, contrary to the ALJ, we find that UC
may ban access to that room

UC excepts to the ALJ's failure to find that actua
di sruption has resulted from breach of its no-access rules on
the patient floors, and that this is an indication that such
access is inherently disruptive. W have carefully exam ned
the record regarding the incidents cited by UC. One involved a
"code bl ue" energency on the fourth floor of the hospital.

Contrary to UC s characterization, we find that the

13



evidence indicates that the union representative's presence on
the floor in no way interfered with the delivery of health care
by medi cal personnel during the cited incident.

The other incidents cited by UC involved alleged
interruption of a nurse during the admtting process at a
nursing station, approaching a nurse in the course of an
unidentified nmedical procedure in a treatnent area, neeting
with nurses during worktinme, and engaging nurses in
conversation in the corridors. W conclude that there was no
showi ng that patient care was interfered with by the brief
violations cited above. Further, the occurrence of such
incidents is not probative as to whether the limted grant of
access herein would cause disruption of patients or patient
care. The Board is not ordering access to enployees in
corridors, at nursing stations, or during tines when enpl oyees
are on duty. UC is free to prevent such unauthorized access
t hrough operation of its own disciplinary procedure.

UC excepts to the ALJ's failure to find that the nunerous
alternative access areas provided are not in thensel ves
sufficient to satisfy HEERA's requirenment that enployee
organi zati ons be granted reasonable access. UC points out that
it has nmade over 100 venues available for access by SElIU and
ot her enpl oyee organi zations, in or near the acute care
hospital. The ALJ concluded that those |ocations were too far

away from enpl oyee work | ocations, too difficult to book in

14



advance, or not in natural gathering places for enpl oyees, and
thus failed to satisfy HEERA's nandat e.

W find that the availability of alternative access is an
i nportant factor to be considered in striking a reasonable
bal ance regarding access to health care facilities. Beth

| srael, Baptist Hospital, supra. The Board also finds that UC

has provided extrenely extensive alternative access. W have
considered the record evidence regarding all such venues, not
just those discussed by the ALJ. W find many of them to be
fairly proximate to the patient floors. Further, although the
record reflects that it may take a week or nore to reserve nmany
of the alternative roons for neetings, we have considered the
fact that such roons are available on an ad hoc basis for

i npronptu uni on neetings when not already in use.

W find that the alternative access nmade available by UC
provi des a reasonable vehicle for enployee organizations to
reach enpl oyees before or after their shifts. This extensive
alternative access, in our view, obviates the need for nore
ext ensi ve enpl oyee organi zati on access to the patient floors
than the extrenely limted access ordered herein.

However, we also find that the evidence supports the ALJ's
determ nation that many enpl oyees cannot |eave the imedi ate
vicinity of the patient floors during their shift due to
patient needs, and that many of those who may be able to |eave

their work areas do not characteristically do so, due to the

15



shortness of their breaks, the irregular nature of their break
schedul e, and/or their preferences for the famliar
surroundings and proximty of the break facilities on the
patient floors and "A" subterranean |evel.

W have noted the necessity to tailor enployee organi zation
access to the particular enploynent conditions of significant

groups of enployees. Long Beach USD, supra. Further, we have

acknow edged the unique suitability of enployee break roons and
eating facilities for contact between unions and enpl oyees. UC

Regents (Livernore Lab), supra.

HEERA mandat es enpl oyee organi zation access at reasonable

tines, to areas where enployees work. The requirenent of

reasonabl e access to enployee work areas has been interpreted
to mandate access to enployees while on non-work tine during

their shifts. For exanple, in UC Regents (Livernore Lab), id,

we mandated limted access to an enpl oyee |unchroom in the work
area, even though an alternative access area was available five
m nut es away.

In the circunstances of this case, we find that sone
[imted access to the patient floors and operating room"A"
level is required by the statute's mandate of reasonabl e access
to areas where enployees work. In light of the alternative
access nade available by UC, we find that the access ordered by
the ALJ to enpl oyee | ounges, |ocker roons, and classroons is

sufficient to satisfy that mandate. UC s regul ations

16



prohi biting such access interfere with enpl oyee organi zation
rights guaranteed by section 3568, and hence viol ate subsection
3571(b) O HEERA.

UC excepts to the ALJ's finding that its regulations are
viol ative of subsection 3571(a) as well. It argues that only

enpl oyee organi zation rights, and not those of enployees, are

violated by unduly restrictive access regulations. W hold
that such regulations interfere with the right of enpl oyees who
wish to participate in enployee organization activities. UC

Regents (Livernore Lab), supra. Thus, we affirmthe ALJ's

finding that the access regulations violate subsection 3571(a)
as wel | .
ORDER

Upon the foregoing findings of fact, conclusions of | aw,
and the entire record in this case, it is hereby ORDERED t hat
the Regents of the University of California and the University
of California at Los Angeles Medical Center and their
representatives shall:

1. CEASE AND DESI ST FROM

(a) Denying to enployee organizations a reasonable

right of access to the patient floors of the acute care
hospital and to the "A" level of the operating room subject to
the hospital's right to reasonably regul ate the nunber of
enpl oyee organi zations granted access at any one tinme and the
manner in which access shall be achieved to these areas. Such

access shall at |east include:

17



(1) Al enployee lounges on the patient floors 2

through 10 of the acute care hospital and the classroonms on

floors 2

through 10 to the extent the classroonms are not

scheduled for in-service training of enployees or staff

conf erences;

(2) The enpl oyee |ocker roomns,

| unchroom cl assroom and nurses' |ounge on the "A" floor of the

operating room

join, or

(b) Interfering with the right of enployees to form

participate in the activities of enployee

organi zations or refrain from so doing, by denying to such

organi zations the access set forth in paragraph (a) above.

2.

TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE H GHER EDUCATI ON

EMPLOYER- EMPLOYEE RELATI ONS ACT:

(1) No later -than thirty-five (35 days after service

of this_Decision, prepare and post copies of the Notice to

Enpl oyees attached as an appendi x hereto, signed by an

aut hori zed agent of the enployer. Such posting shall be

. maintained for at least thirty consecutive workdays at the

enpl oyer's headquarters office and at all |ocations where

notices to enployees are customarily posted. Such Notices nust

not be reduced in size, and reasonable steps shall be taken to

insure that they are not defaced, altered, or covered by any

mat eri al ;

18



(2) Witten notification of the actions taken to
comply with this Oder shall be nmade to the regional director
of the Public Enploynent Relations Board in accordance w th her

i nstructi ons.

Menmbers Tovar and Morgenstern joined in this Decision.
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* APPENDI X
NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearin% in Unfair Practice Case No. LA-CE-1-H in
which all parties had the right to participate, it has been
found that the Regents of the University of California,
University of California at Los Angeles Medical Center violated
Government Code sections 3571(a) and 3571(bh).

~As a result of this conduct we have been ordered to post
this Notice, and will abide by the following. We will:

1. CEASE AND DESI ST FROM

(a) Denylnﬂ to enpl oyee organi zations a reasonable
right of access to the patient floors of the acute care
hospital and to the "A" level of the operatln% room subj ect to
the hospital's right to reasonably regulate the number of

enpl oyee o&%anlzatlons granted access at any one time and the
manner in which access shall be achieved to these areas. Such
access shall at least include:

(1) Al enployee |ounges on the patient floors 2
through 10 of the acute care hospital and the classroonms on
floors 2 through 10 to the extent the classroons are not
scheduled for 1n-service training of enployees or staff
conferences,

(2) The enployee |ocker roomns,
| unchroom cl assroom and nurses |ounge on the "A" floor of the
operating room

(b) Interfering with the right of enployees to form
join, or participate in the activities of enployee
organi zations, or refrain fromso doing, by denying to such
organi zations the access set forth in paragraph (a) above.

Dat ed: THE REGENTS OF THE UNI VERSITY OF
CALI FORNI' A, UNIVERSITY OF CALI FORNI A
AT LOS ANGELES MEDI CAL CENTER

By

Aut hori zed Agent

THIS IS AN OFFICIAL NOTICE. |IT MUST REMAIN POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE REDUCED IN SI ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.



STATE OF CALI FORNI A
! PUBLI C EMPLOYMENT RELATI ONS BOARD

UNI TED HEALTH CARE EMPLOYEES,

SERVI CE EMPLOYEES | NTERNATI ONAL
UNI ON, LOCAL 660, AFL-CI O CLC,
Unfair Practice
Charging Party, CASE NO. LA-CE-1-H

V. PROPOSED DECI SI ON
THE RECGENTS OF THE UN VERSI TY
OF CALI FORNIA, UNI VERSI TY OF
CALI FORNI A AT LGS ANGELES,
MEDI CAL CENTER,

(6/ 30/ 82)

Respondent .

Appear ances: GCeffner & Satzman, by Helena S. Wse, Esq. for
United Health Care Enpl oyees, Service Enployees I|nternational
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Before: St eph'en H. Nai nman, Adm nistrative Law Judge.

| . STATEMENT OF THE CASE
The parties to this Unfair Practice Charge bring before the
Public Relations Board (hereafter PERB) the issue of whether
Respondent has unlawful |y denied enpl oyee organi zations the
right of access to certain areas in the Center for Health
Sciences at the University of California at L_ds Angel es

(hereafter UCLA).

Uni on, Local 660,. AFL-CIO, CLC (hereafter Charging Party, SEIU, or



Union) filed a Charge on August 9, 1979, against the Regents of
the University of California, Uni versity of California at

Los Angel es, Medical Center (hereafter Respondents, Enployer,
or Hospital). The Charge alleged that Respondents viol ated
section 3571(a), (b) and (d) of the H gher Education

Enpl oyer - Enpl oyee Rel ations Act (hereafter HEERA)' by (1)
denying the Union access to places where enployees work and to
enpl oyee bulletin boards; (2) granting certain access rights to
ot her enpl oyee organi zations while denying the sanme rights to
the Charging Party; and (3) by refusing to deliver and

di scarding Union mail properly addressed to enployees at their

busi ness addr ess.

An informal conference was held on Septenber 6, 1979. At
the conclusion of the informal conference, it appeared the
parties had resolved many of the issues alleged in the Unfair
Practice Charge. The remaining issues were set for fornal
hearing in Decenber of 1979. Thereafter, both parties
requested that the formal hearing be indefinitely continued and
that another informal conference be scheduled in January of
1980 in view of the fact that the purported settlenent between

the parties did not materiali ze.

The Hi gher Education Enpl oyer-Enpl oyee Rel ations Act is
found at California Governnent Code Section 3560 et seq. All
section references are to the Governnment Code unl ess otherw se
speci fi ed.



On January 21, 1980, a second informal conference was held
and the parties settled all issues of the Unfair Practice
Charge except those matters relating to the denial of union
access to places where the enpl oyees work. The parties agreed
that the unsettled portions of the Charge should be held in
abeyance while they attenpted to reach stipulations as to the
facts still at issue. Charging Party agreed to notify PERB
when it desired to proceed.

On Septenber 5, 1980, a Conplaint and a Notice of Forna
Hearing issued. For reasons not revealed in the official
files, the formal hearing scheduled for Novenber 1980 was
continued until January 16, 1981.2 On the day the hearing
was schedul ed to conmence, representatives of Charging Party,
Respondent and the Admi nistrative Law Judge took a prearranged

tour of the Acute Care Hospital.?3

Intheir briefs there is an exchange between Charging
Party and Respondent attributing responsibility for any del ay
in starting the formal hearing to one or the other of the two
parties. It is concluded that all parties have exhibited a
good faith effort to nove this matter to formal hearing and
conclusion. The conplexity of facts and issues has nade the
attai nment of that goal difficult.

3The facilities viewed during the all-day tour are areas
where access is sought and denied as well as alternative areas
where access has been offered. The tour assisted the parties
and Judge in understanding and visualizing the testinony which
followed in the formal proceedings.



At the conclusion of the tour, the parties discussed
whet her the Charge adequately delineated all the l|ocations to
which the Union was allegedly denied access. After substanti al
di scussion, it was agreed that.the Charge should be amended to
nore particularly state each and every area to which access was
sought and denied. Respondent was then to be given tinme to
answer and to delineate alternative areas where access was

.grant ed.

A third informal conference was requested and held on
April 16, 1981. Charging party filed an Anmended Charge on
April 21, 1981. Respondent filed an Answer on May 11, 1981.
Addi tionally, Respondent filed a Motion to Dism ss certain
par agr aphs of the Anended Charge which restated matters settled
by the January 21, 1980, settlenent agreenent. No ruling was
necessary on the Mtion to Dismss because by letter dated My
4, 1981, Charging Party advised PERB that the inclusion of

matters otherw se settled was an oversight.

The Anmended Charge added additional areas of the Center for
Heal th Sci ences where the Union had sought and the Enployer had
deni ed access. The Answer variously admtted and denied the
al l egations of the Charge. Additionally, the Answer |isted
certain alternate areas to which access had been granted by the

Respondent. A few days later an Anended Answer was filed which



did not substantially differ from the Amsva filed earlier.?

On Mgy 18, 1981, the forma hearing commaxsd and on

Novamba 10, 1981, the hearing concluded after approximately
23 days of testimony and an additional tour of the subterranean

| floors of the Acute Care Hospital.

During the entire course of the proceedings in this matter,
the parties continually wee encouraged to discuss settlement
of some of the disputed areas. The parties worked diligently
with their respective principals to effectively reduce the
areas of dispute concerning access to this vast health-care
facility.

On October 7, October 27 and Novarba 5, 1981, Charging
Party and Respondent entered into three separate settlement
agreements covering access to a substantial portion of the
buildings in dispute. Portions of the settlement agreements
provided that certain areas would be resolved by reference to
the ultimate ruling in the instant matter. By the close of the
hearing, the parties had withdrawn from final consideration
mery of the areas in dispute and were able to substantially

reduce the time necessary for forma hearing.

“The Complaint and Armswve wére also anaxded on the record
a the opening of the forma hearing; however, the amendments
did not substantially alter the basic allegations or Answer.



Pursuant to a briefing schedule, final briefs were filed on

February 16, 1982, and the matter was deenmed submtted.
1. FINDINGS OF FACT

The remaining dispute concerning access to the UCLA Center
for Health Sciences is largely Iimted to the patient floors of
the Acute Care Hospital and the operating room In order to
better understand the |legal and factual positions of the
parties, it is advisable to briefly describe the entire UCLA
Center for Health Sciences.
A.  An Overview O the UCLA Center For Health Sciences.

The UCLA Center for Health Sciences is housed in a nunber
of buildings on the UCLA canpus as well as in certain off
canpus buildings within wal king distance to the Mdi cal
Center. In total, the buildings which conprise the Center for
Heal th Sci ences cover alnost 2.7 mllion square feet of working
space. Many of the buildings are connected by corridors and
subterranean tunnels. Qher buildings are inmmedi ately
contiguous to one another and may be reached through hal |l ways,
doorways, etc. Despite the contiguity of the various
facilities in the Center for Health Sciences there is little
evi dence that enpl oyees |eave the specific |location to which
they are assigned on a daily basis. However, daily assignnents
and | ocation of work may change. Also, there are sone
enpl oyees such as | aboratory technicians who may nove

t hroughout the Medical Center.



At the hub of the Center for Health Sciences lies the Acute
Cae Hospital. Mae particularly described bdow, the Hospital
consists of ten floors above ground.® The patients are on
floors 2 through 10. On subterranean levels A and B there are
various in/out patient clinics ad facilities, including an
emeargency room, radiology department, urology department, some
administration rocoms and an operating room.®

Immediately to the north of the Hospital, lies the School
of Medicine. This building, has at least seven floors above
ground, ad is attached physically to the Hospital. The School
of Medicine ney be reached from sore of the corridors in the
Hospital. Howneva not all doors between the Hospital and the
School of Medicine are open on every floor. The School of
Medicine contains various classrooms, conference rooms,
research laboratories and some academic offices with support
staff. There are no doctors offices where patients are seen.
Finally, the School of Medicine has large auditoriums on every
floor. It is these auditoriums as well as certain conference
rooms which Respondent offers to the Union as alternate access

areas.

The Hospital contains 715 patient beds including 88
intensive care beds. In 1979-1980 there weae 22,631 inpatient
admissions; 55,759 emegaxcy cases axd acute care clinic visits
and 129,727 outpatient department visits.

6Joint Exhibit 1 and "Insert A,” dow an overview of
these facilities.



Unli ke the Hospital, the School of Medicine is not a
24 hour operation. Mst of the classes end at 5:00 or
6:00 p.m; however, there is evidence that sone classes in the
School of Medicine neet as late as 10: 00 p.m

| medi ately to the east and adjacent to the patient care
floors of the Hospital are the outpatient clinics. The clinics
found on floors 2 through 7, are connected to the Hospital by
hal | ways. The clinics usually operate between the hours of
8:00 aam to 500 pm There is little or no interchange of
patients and staff between clinics and the Hospital.

The School of Public Health is contiguous to and north of
the seven floors of the School of Medicine. The School of
Public Health contains offices, |aboratories, conference roons
and cl assroons.

Slightly to the east of the clinic wing of the central
structure in the Center for Health Sciences is a three-story
bui | di ng whi ch houses the School of Dentistry. This building
contains dental clinics, |aboratories, classroons and offices.

The Brain Research Institute primarily contains research
| aboratories and is contiguous to the School of Medicine. This
"L" shaped structure joins the School of Medicine to the
Neur opsychiatric Institute, which is imrediately adjacent to

the west end of the Hospital.



The Neuropsychiatric Institute is contiguous with the
subterranean and first seven floors of the Hospital and can be
reached by both, subterranean and above-ground corridors. The
Neuropsychiatric Institute houses the Departnent of Psychiatry,
the Departnent of Neurology and has many areas for treatnent of
inpatients with psychiatric disorders. The Neuropsychiatric
bui I di ng has nunerous |ocked wards. Enployees working in this
facility seldom interchange daily work |ocations with enpl oyees
working in other |ocations throughout the Center for Health
Sci ences.

The Jules Stein Eye Institute building is |ocated
imediately to the south of fhe Hospital and the
Neur opsychiatric Institute. This building has operating roons
on the subterranean floors, clinics on the first floor and
research | aboratories and patient care areas for pediatric and
adul t opht hal nol ogy on the third fl oor.

The Factor Building located to the north and east of the
Hospital and School of Medicine, contains the School of Nursing
on the first six floors and an outpatient oncology unit on the
eighth and ninth floors. There are offices, conference roons,
classroons and a library located in the facility. The Factor
Bui l di ng al so contains research space and | aboratories.

| medi ately to the south of the outpatient clinic wng is
the Marion Davies Children's Clinic. This facility houses

operating roons for thoracic surgery, pediatrics and various



outpatient clinics and research | aboratories.

The Jerry Lewis Building is a small 50,000 sguare foot
facility to the north and west of the Brain Research
Institute. It is here that UIA conducts research for
neuromuscular disorders.

All the facilities described aove are connected by
subterranean corridors on A, B add C levels. May of the
contiguous areas can also be reached through connecti ng doors
ad corridors aobove ground.

Off campus, approximately two blocks from the Hospital, are
the off-campus facilities: the Rehabilitation Center, Waren
Hall, the Weybum Building, the Security Pacific Bak Building,
the Saken Building, the Sanford Building anrd Monty's Building.

May of the above-described facilities of the Center for
Health Sciences are no longer in contention as a result of the
settlement agreements. However, they do house certain
alternate rooms which Resgpondent contends are relevant to the
question of whether the Hospital's access regulations are
reasonabl e.

B. The Hospital, a General Description.

The Union seeks to organize the registered nurses, licensed
vocational nurses, housekeeping personnel, technicians ad
support staff working in the Center for Health Sciences. These
employees assist the Hospital in its mission as a tertiary care

patient facility and its ancillary function as a school to

10



train students in the nedical profession. It is undisputed
that as a tertiary care facility, many of the persons treated
at the UCLA Hospital are acutely ill. Many patients have

di seases or infirmties which are severe, if not term nal
which are conplicated to treat, if not evanescent to di agnose,
and which quite often cannot be treated in any other facility.
The critical nature of the illness of persons treated at UCLA
requires the use of a nunber of sophisticated diagnostic tools
and treatnment techniques.

It is also undisputed that all patients, are observed by
many highly skilled physicians. |In addition, nost patients at
the UCLA Hospital, wll be observed by groups of nedical
students. The large nunber of staff and students on the
patient floors creates a nore congested environnent then in a
non-teaching facility.

The Acute Care Hospital is conprised of twelve floors on
which the inpatient population receives sone sort of care and
treatnent. There are nunerous |aboratory facilities for
di agnosis and treatnent on the subterranean floors: BH, B, and
A.  The Hospital's emergency room and the operating room are
found on these floors. Access to the operating roomis the
only issue in dispute on subterranean floors A and B. However,
the location and configuration of the subterranean floors in

relation to the rest of the Acute Care Hospital is relevant to

11



an understanding of the contentions of the parties in this

case. ’

The first floor of the Hospital contains no roons for
patient treatnment or care, except for one snmall area
denom nated a patient profile unit which is near the main |obby
entrance. This area is utilized for gathering information
relating to the adm ssion of new patients. Floors 2 to 7 of
the Hospital have the sane structural |ayout. These floors can
be best described as two Geek crosses adjacent to one another
formng the western and eastern sections of the pat{ent
floors. The configuration of patient floors 8 9 and 10 is
different. The roons on these floors run east and west along a

central corridor

‘Joint Exhibit Il contains floor plans of all of the
subt erranean and above ground floors of the Acute Care
Hospital. In addition, Joint Exhibit Il contains floor plans

of the various buildings nmaking up other portions of the

Uni versity of California Center for Health Sciences. For

pur poses of these proceedings, the parties agreed that those
areas which the Hospital viewed as patient care and treatnent
areas would be outlined in blue pen. |In agreeing to this
mar ki ng of areas, the Union did not concede that the areas
within the blue markings were in fact patient treatnent areas.
Wthin the areas marked in blue, are found certain areas

hi ghlighted in pink. These areas represent the roons to which
t he Uni on seeks access and has been denied access. CQutside of
the areas marked in blue, are roons highlighted in green.
These represent the alternative roons which the Enployer offers
to the Union. Finally, Joint Exhibit Il contains markings in
brown pen which, by the use of arrows indicate the specific
description of certain |ocations, at issue in these

pr oceedi ngs.
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The patient floors of the Hospital are joined by a central
east-west corridor denom nated corridor 7 by the Hospital.
Corridor 7 runs fromthe outpatient clinics through the
Hospital itself and beyond connecting these facilities with the
Neur opsychiatric I nstitute. This corridor forns the nmain
central corridor of floors 8 9 and 10. There are two
corridors running norfh and south which divide major sections
of floors 1 through 7. These bear even nunbers and are
denom nated corridor 6 running through the center of the
western wing of the Hospital and corridor 4 which runs through
the center of the eastern wing of the Hospital.®

Al floors of the Hospital, are accessible by three major
el evator banks each containing four elevators. These banks of
el evators are denom nated "k" on the western end of the

Hospital and "n" on the eastern end of the Hospital. Still

farther to the east there is an "0" bank of elevators which
services the eastern end of the Hospital as well as the

outpatient clinic facilities on floors 2 through 7. In

8The roons on each of the floors of the Hospital have
been given nunbers. The first nunber or letter is that of the
floor on which the roomis |located. The next nunber is that of
the corridor where the roomis located. Next are three nunbers
whi ch designate the room nunber itself. Thus, roonms on the
third floor, on corridor 7 will bear nunbers 37- and a three
digit nunber thereafter which indicates the nunber assigned to
the room By understanding the nmethod of nunbering the roons,
one can easily locate the disputed areas on the-exhibits in
this case.

13



addition, there are staircases throughout the various floors
which permt up and down foot traffic.®

This brief overview indicates the structural |ayout of the
Acute Care Hospital and indicates the nethod of denom nating of
roons throughout. It should be helpful for the reader of the
record to follow on the graphic exhibits which are attached to
this record to locate various roons and facilities in dispute.

C. The Hospital, a Floor by Floor Description.

1. First Fl oor.

The first floor of the Acute Care Hospital, contains a
nunber of areas available to union organizers for neetings with
enpl oyees. These include the cafeteria, a vending nmachine
area, large open-air patios and a doctors' dining room Except
- for the doctors' dining room these areas are usually
accessible to union organi zers when open. However, the
cafeteria closes at approximately 8:00 p.m and does not reopen
until the nmorning hours. Use of the patios is limted by
weat her and darkness. The vending machine area is open at all
tinmes. Solicitation in the cafeteria is limted by Hospital
regul ation to conversations between one union organi zer and one

enpl oyee. Goup neetings are not permtted

An overview of the corridors and the el evator banks may
be found in a joint Exhibit Il, Page 5 Insert A
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in this area; nor may literature be left on unattended tables

in this area.10

In addition, there are five conference roons on the first
floor which may be scheduled for neetings. Scheduling of these
roons requires advance arrangenents with Hospital
adm nistration. There is dispute as to the ease with which
t hese roons can be schedul ed. However, it is clear fromthe
record that usually a week, if not nmore, is required to
schedul e these rooms. More or less difficulty will be
encount ered depending upon the flexibility of the party
requesting the room In addition, there is some evidence that
while roons may be schedul ed there has been some displ acenent
of parties to other roons after assignment has been made.

2. Second Fl oor.

The entire second floor of the Hospital is devoted to pre-
and post-natal care of nothers and infants. There is a |abor
and delivery section; an obstetrical post-partumunit; a
neonatal intensive care unit, primarily for the care of
premature infants; an adult nedical and surgical intensive care
uni t; and several newborn nurseries. |In order to enter the

| abor and-delivery wing of the second floor, persons nust be

"“The union has not challenged the reasonabl eness of
these regulations for roons on the first floor
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gowned.* At the center of each of the two sections of the
second floor are nursing stations.? On each of the

successive floors above there are nursing stations in the sane
| ocation as on the second floor. In addition, there is a third
nursing station located in the center of the two sections of

t he second fl oor.

On the second floor, as on all successive floors, there is
usual ly a chart room adjacent to each nursing station. Patient
records are kept in these chart roons and nurses are required
to record certain statistics relating to the observation and
treatment of patients. Doctors also utilize the charts and
chart roonms to set out instructions for the hospital staff and
to review patient care. It is undisputed that the charts are
essential and confidential patient records. The chart roons,
proximte to the nursing stations, at tines are open to the
activities of the nursing station. The record reveals that the
nursing stations are areas where staff congregate and di scuss
patient care and fromtinme to tine discuss other matters of a

personal and casual nature. The nursing stations are the hub

"The requirenent that persons entering this area be
gowned neans that a sterilized hospital gown is worn over
ordinary street clothing. No change of clothing is required,,
The gown ostensibly reduces the transm ssion of infectious
matter from cl ot hing.

12All nursing stations throughout the floor plans are
marked in yellow.
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of the various sections of the Hospital. It is the nursing
station which receives and answers a patient's call for help
and the nursing station is the repository for patient treatment
equipment and medication. There is also evidence that staff
mey take breaks in the nursing station or chart room.

The second floor is highly congested and along with the
third and the fourth floors is one of the older sections of the
Hospital. Built in 1955, these floors lack the uniformity and
spaciousness of the structure above them. Thus the second
floor has a double corridor 7 with rooms on the extremes of the
corridor as well as with rooms running dom the center of
corridor 7. In the western section of the floor there is a
neonatal intensive care unit (ICU). In this unit, infants are
kept in monitored incubators axd the nursing staff often
remains close by the infants' bedside.

Within the neonatal IAQJ there is an employee lounge for
staff working in that area. There is also an employee lounge
at one ed of the labor axd delivery unit.*®> In the center
of the two sections of the second floor there is an obstetrics
classroom for the obstetrical nursing unit. It is unclear

whether . the purpose of this classroom is to train expectant

'SCharging Party contends there are two lounges in labor
ad delivery ad alternatively seeks access to one or the
other. Rom 26-154B is a lounge axdd room 26-170 is a doctors'
sleeping room. For purposes of this Proposed Decision rocom
26-154B is considered the only lounge in labor axd delivery.
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nmothers or staff. Also in the center segnent of the second
floor there is found an enployee |ounge consisting of
approximately 100 sq. ft. and nearby there is a locker roomin
whi ch enpl oyees on this floor change clothes take breaks and
eat | unch.

It should be noted that the second floor is accessible to
the first floor by three staircases in the western section of

the floor and by three staircases in the eastern section of the

floor and by a staircase imediately behind the "n" elevators.
These staircases serve the floors above as well.
The second floor, and the floors above, may be reached by

el evator banks "k" in the western section of the Hospital and

elevators "n" and "o0" in the eastern section. These banks of

el evators are across from the east and west nursing stations on
the second floor. The location of the nursing stations in
relation to the elevator banks is the same on the floors

above.

The record also reveals that visitation on the second floor
is nore restrictive than on other floors. Thus testinony
indicated that visiting rights were Iimted to close nenbers of
the famly, often fathers or grandparents and sonetinmes not
even the latter. Also the hours of visitation are quite
limted. On this floor, as is the case throughout the
Hospital, many of the patients have unusual nedical problens or

conplications.
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The Uni on seeks access to the second floor as described
above. More particularly, SEIU requests access to the neonatal
| CU | ounge, the labor and delivery |ounge as well as another
room whi ch has been described as a doctors' sleeping room the
smal | enpl oyee | ounge m dway between the east and west sections
of the floor and the | ocker room | ounge nearby. The Union also
seeks access to all chart roons and to the classroomin the
center of the second floor.

3. Third Fl oor.

The third floor of the Hospital is |ess congested than the
second floor. This floor is devoted to pediatric care and the
patients range in age frominfancy to approximately 18 years of
age. The infants are kept in the western section of the floor
and the adol escents and ol der patients are dispersed throughout
the remainder of the floor. Also in the western section of the
floor there is a pediatric intensive care unit. In the eastern
section of the floor there is a bone marrow critical care unit
which is considered an "isolation" area. The Hospital perforns
bone marrow transplants on many children and this is a delicate
and critical operation requiring much care and risk for the
patient.

Children on the third floor are sonetines free to roam
about the hallways and unlike the second floor, visiting hours
are 24 hours a day on this floor. Parents are permtted to

remain wwth the children as nuch as possible. The floor
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contains a family waiting room where parents often stay
overnight whaen their children's condition dictates.

The two nursing stations in each section of the third floor
ad the adjacent chart rooms are in locations similar to those
on the second floor. Additionally, in the western section of
the third floor there is a chart room and a lounge immediatey
behind the "k" bank of elevators. It appears that these two
rooms are open and adjacent to one another. Also in the
western ssgment of the floor there is an all-purpose conference
room which is used both as an employee lounge as well as a
place for doctors to mest with parents and with other staff
membas as well as for staff conferences. In the center of the
floor is the Wright Library which is a research area for
physicians ad students. Staff and patient conferences are
also conducted in the library . Additionally, there is a chart
room in the center of the eastern end of the third floor
immediately across from the nursing station.

Oe ney leave the floor and enter the outpatient clinics by
moving directly east on corridor 7 and one ney also enter the
School of Medicine from corridor 6 and corridor 4. All doors
to these areas are unlocked.

The Union seeks access to the employee lounge immediately
behind the adolescent chart room as well as the multi-purpose

conference room, all chart rooms ad the Wright Library.
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4. Fourth Floor.

The fourth floor, as with the second ad third is
congested. Like the lower floors, there are two nursing
stations in the center of each section with chart rooms
immediately behind them. The fourth floor is primarily an
intensive care floor for coronary patients axd has a coronary
critical care unit, a respiratory care unit, and a coronary
observation unit for those patients leaving the intensive care
area.

A large portion of the floor is devoted to cancer patients
ad there is a medical intensive care unit and a laminar
airflow unit which assists in the complete isolation of
patients whose inmmue system has been obliterated by disease.
The acuity of the illness of patients on this floor is quite
high and the degree of continuous monitoring and care is
substantial. There is a multi-purpose room whae employees ney
take lunch and coffee breaks. The room, which is approximately
139 sqg. ft. in dimenson ad serves other functions as well, is
located in the western section of the floor. In the eastern
section of the floor there is an employee lounge of
approximately 133 sq. ft.

Neaxr the entrance to the coronary care unit is a learning
laboratory. This room contains a video machine, heart-sound
simulators, blackboards, screens, computers with laboratory

read-outs ad facilities for charting. The testimony in the
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record reflects that at tinmes this room has been used by staff
for taking breaks and other casual neetings. It is clear,
however, that this roomis used for training, for observation
and for famliarizing staff with the equi pnent contained in the
room It is also clear that fromtine to time outside sales
persons utilize this roomto denonstrate their wares. However,
it is concluded that the primary function of this roomis care
of patients or training for care for patients.

The Uni on seeks access to the enployee | ounge, the
mul ti - pur pose/ conference room the chart roons and the |earning
lab on the fourth floor.

5. Fifth Fl oor.

The fifth floor is a medical floor to care for patients wo
have acute medical disorders. Here there are patients wo are
receiving rehabilitation care, including patients wo oveflow
fram the acute coronary care observation unit axd patients with
joint ad gastro-intestinal disorders. In addition, there is a
hemodialysis unit for patients with kidney disorders.

The configuration of the floor is nmudh the same as the
fourth floor. There are nursing stations located in both the
eastern ad western sections of the floor immediately above
those on the floors beow. Chart rooms are adjacent to each of
these nursing stations. There is an additional nursing station

in the western section of the floor with an adjacent chart
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room. There is an occupational therapy room on this floor
which is utilized to train or retrain patients in the use of
day-to-day aammn household and other eguipment while being
treated for arthritis ad other diseases which require
rehabilitation therapy. Additionally, the floor contains three
classrooms which largely are for in-service training of staff.
™o of these classsooms are adjacent to one another axd are
separated by soft collapsible walls. Finally, there is one
employee lounge of amost 200 sq. ft near the classrooms in the
center section of the floor.

The Uni on seeks access to the occupational therapy room
the enpl oyee | ounge, the classroons and chart roons on the
fifth floor.

6. Sixth Floor.

The sixth floor of the Hospital is a general surgical floor
W th sone enphasis on orthopedics and urol ogy. Patients on
this floor may have undergone head, neck and thoracic surgery.
This latter group of patients can be found in the eastern w ng
of the sixth floor, in a large intensive care unit where
patients are consistently nonitored. The floor contains two
nursing stations imedi ately above the nursing stations on the
floors below. Also adjacent to each nursing station is found a
chart room There is an enployee |ounge alnbst in the center
of the floor between the two wings. This lounge is

approxi mately 200 sq. ft. and is in the sane |ocation as the
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| ounge on the fifth floor. There are two classroons on this
fl oor which can be divided by a soft collapsible wall. They
are found in the approximte center of the floor between the
"k" and "n" elevators. These classroons are used in the sane
manner and for the sanme purpose of those on the fifth fl oor.
The floor is open to the School of Medicine fromcorridors 4
and 6 and open to the clinics by corridor 7 at the western end
of the floor. Corridor 7'connects t he Neuropsychiatric
Institute and the Hospital at the west end.

The Uni on seeks access to the enployee | ounge, to the chart
roons and to the cl assroons.

7. Sevent h Fl oor.

The seventh floor of the Hospital again is a general
surgery floor with some enphasis on gastro-intestinal problens
and cancer, heart and plastic surgery patients. As with the
floor below, there is a large intensive care unit imediately
above the one on the sixth floor and there is also an intensive
care unit in the western wing of the floor. The seventh floor
is alnost an exact copy of the sixth floor with nursing
stations, chart roons, |ounges and classroons all in the
i dentical positions described for the sixth floor. |In addition
there are three nore chart roons, two behind the west w ng
nurses station and one imediately north of the west wng
nurses station. The School of Medicine nmay be entered from the

seventh floor by corridor 4 and 6, the clinics may be entered
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on the east end of the floor by corridor 7 and the
Neur opsychiatric Institute may be entered on the west end of
the floor by corridor 7.

The Uni on seeks access to all |ounges, chart roons and
cl assroons on the seventh floor.

8. Eighth Fl oor.

The eighth, ninth and tenth floors, differ in their total
configuration fromthe floors just described. First, these
floors consist of roons bordering corridor 7 on the north and
the south in a single line. The floor is rectangular in shape
and, descriptively may be divided into eastern and western
sections. These upper floors are not contiguous with or easily
accessible to any other structure. There are no hallways or
corridors directly linking the eighth, ninth and tenth floors

to other sections of the Center for Health and Sci ences.

Specifically, the eighth floor is a general nedicine floor
W th sone enphasis on dermatol ogy and illnesses related to that
medi cal specialty. There are two nursing stations on the
floor, one in the eastern and one in the western section of the
floor wth chart roons adjacent to each station. |In addition,
in the center of the floor there is an enpl oyee |ounge and a

cl assroom The classroom is alnost imediately adjacent to the

stairs and the "n" bank of el evators.
The Uni on seeks access to all chart roons, the enployee

| ounge and the classroomon the eighth floor.
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9. Ninth and Tenth Fl oors.

The ninth and tenth floors of the Hospital are reserved for
private room patients who pay substantially nore for services
and receive what is known as "hotel housing and services."
Thus, patients on the ninth and the tenth floor have single
roonms and specialized food. The roons are decorated to appear
less like a hospital.

Patients treated on the ninth and tenth floors generally
have a wi de range of infirmities. The ninth floor haé an
intensive care unit at the éastern end of the floor. The tenth
floor contains a bone marrow transplant area. Apart from these
di stinctions, both floors contain nursing stations and chart
roons in identical locations. Both floors have a 214 sq. ft.

enpl oyee | ounge, located in the center of the floor near the

n" and "o0" bank of elevators. Both floors also have a
“l'ibrary”™ which on the ninth floor is known as the Hazel WI son
Library and on the tenth floor is known as the Nat King Cole

Li brary. These two roons have been used for staff neetings and
in-service training. They are also used by visitors as waiting
roons and are used by patients as |ocations where they can go
to get away from their roons.

The Uni on seeks access to the chart roonms, the |ounge and

the libraries on the ninth and tenth fl oors.
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D. (Qperating Room

Access to the operating roomof the Hospital is also at

issue here. The operating roomis |located north of corridor 7

and el evator banks "k" and "n"{ on A and B floors. The
operating roomis directly accessible to the patient floors of
the Hospital through the "n" bank of el evators.

Wiile the operating roomis located on two separate floors
on which separate functions relating to surgery take place, it
is considered by the Hospital to be a single, integrated
~facility. Both floors are protected by |ocked el ectronic doors
which limt access, In addition there are video receptors at

each |ocked entrance so that staff can identify the persons
seeking to enter the area or nove between the floors.

Al'l enpl oyees including doctors, nursing staff and
‘housekeeping staff, enter the A floor in street clothes.
They are provided with separate Ibcker roons on the A floor in
whi ch they change clothes. |In addition to the |ocker roons,
there is a doctors' |ounge where the doctors dictate reports, a
doctors' dressing room a pathology room an anesthesia staff
room and an anesthesia library on the A floor.

There is also a staff lunch roomin which all staff may
t ake breaks and have lunch. The lunch roomis supplied during
the hours of approximately 11:00 a.m to 1:30 p.m by certain
cafeteria staff fromthe main Hospital cafeteria. Wthout

speci al clothing, these personnel enter the operating roomwth
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carts of food and engage in the sale of that food during the
| unch room hours. The food supply is sonetinmes replenished
during the lunch hour.

During lunch and coffee breaks, staff discuss matters
relating.to their work and engage in the general banter which
takes place during enployee free tine. The one difference
bet ween the operating room [unch room and other enployee
| ounges and the Hospital cafeteria is that all staff, including
doctors, may use this small facility at the sane tinme. In
addition, there is a classroom adjacent to the |unch room and
the enployees may utilize this classroom as an extension of the
| unchroom when it is not otherw se used for classroom
purposes. The two roons are separated by a coll apsible soft
wal | and may be closed off when desired.

Finally there are five "donme roons" on the A floor. These
are really not roons but rather are sunken areas adjacent to
the corridors which formthe perinmeter of the A floor operating
room The glass dones in the center overl ook approximtely
five operating roons. There is a sound system connecting the
dome room to the operating roomwhich permts the persons in
the donme roomto hear the activities in the operating roons
bel ow.

It is the practice of the Hospital to keep these dones
covered at all times with hospital draping, except when a class

or an individual is observing the operation on the floor
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bel ow. Persons observing activities in the operating room nust
stand directly over the glass done to see the procedures, thus
precluding people in the hallway from seeing into the operating
room It is found that unless a person steps down into the
square area characterized as the done room one cannot usually
see what is going on in the operating room

- The A floor connects to the B floor by stairwell.
Enpl oyees entering the B floor nust be dressed in surgical garb
and cannot wusually enter the B floor in street clothes.
Further, enployees nust be scrubbed to enter any one of the 15
operating roons in the Hospital's operating facility. The
record reflects that fromtine to tine famly nenbers and

sal espersons are permtted to go on the B fl oor.

The usual hours of surgery are 7:45 a.m to approxinmately
3:30 p.m Monday, Tuesday, Thursday and Friday and 8:45 a.m to
3:30 p.m on Wednesday. On weekends the operating room
mai ntains two 12 hour shifts with a skeleton crew of one
wor ki ng nurse per shift and four nurses on call. There is no
regul ari zed schedule for enployees in the operating room
Their duties are neasured by the length of tine allotted for a
gi ven operation. Enployees may be relieved for breaks during
the course of an operation depending upon the availability of
relief staff and the nature of the surgery. The record reveals
that nost operating room enpl oyees take breaks and eat |lunch in

the operating room |l unch room
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The Union only seeks access to the A floor |unchroom
cl assroom | ocker rooms, the nurses' |ocker room and the nurses
| ounge.

E. Alternate Roons.

The Hospital takes the position that patient floors and the
operating room are immedi ate patient care and treatnent areas
and it is reasonable to deny the Union access. The Enpl oyer
has offered in excess of 100 alternative areas where access to
enpl oyees may be obtained. However, nany of these roons are
alternatives to areas no longer in contention in this
proceeding and will not be discussed in these findings. Only
those alternative roons reasonably proximate to the areas stil
in contention will be discussed briefly in this summary of
facts.

On the first floor of the Hospital, the open patios, the
cafeteria, the vending machi ne area and various private roons,
whi ch can be scheduled for neetings are offered as
alternatives. 1In addition, the Enployer has offered
alternative roons in the School of Medicine. On the first
floor is an auditorium adjacent to the Hospital. This
auditorium may be scheduled for neetings and hol ds
approximately 150 people. There are auditoriuns in the sane
| ocation on each upper floor of the School of Medicine which
are approximately a two-mnute walk from the nost renote area

of the sane respective patient floor of the Hospital.
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In addition to the auditoriuns, the Hospital is offering
t he Chapman Room which is a conference roomor library on the
second floor, the Lawence Library on the third floor, the
Departnment of Surgery Library on the fourth floor and the
conference room for the Departnent of Plastic Surgery, the
urol ogy conference room and an additional conference room
adjacent to the clinics on the sixth floor. On the seventh
floor the Hospital has offered two surgery conference roons in
t he School of Medicine.

Al'l of the alternative roons in the School of Medicine nust
be schedul ed through persons responsible for scheduling roons
in the appropriate departnent of the Medical School. There is
testinony that scheduling may be difficult depending upon the
time when the roons are wanted. One physician testified that
he had given up trying to schedule classroons in the School of
Medi ci ne because of the difficulty in obtaining such

cl assroomns. **

Additionally, the Hospital has offered alternate roons on
the A and B levels of the Hospital. . Specifically, on the
B Il evel the Hospital has offered four roons fairly proxinmate to
the facilities which are known as the operating room
Throughout the other facilities of the Center for Health

Sci ences, the Enployer has offered roons as an alternative to

%See the testinony of Dr. Coner, medical director of the
operating room
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the requested roons on the patient floors of the Hospital or in
the operating room In nost instances the roons nust be
schedul ed through a central scheduling office charged with the
responsibility of insuring that the roons are available at the

time sought.

F. Duty and Non-Duty Hours and Activities of the Hospital
Enpl oyees.

The Hospital is a 24 hour facility requiring nursing,

housekeepi ng and technical coverage at all tinmes. |In order to
accommodate the 24 hour schedul e, the Hospital operates on
either 8, 10 or 12 hour shifts. The record reveals that even
during the course of the hearing, some staff in various

| ocations of the Hospital were changing from8 to 10 hour
shifts, others were experinmenting with 12 hour shifts.
Regardl ess of the length of the shift, there is a one-half hour
overlap to accommodate those enployees comng on and those

enpl oyees going off shift. Thus, the 8 houp shift is from
7:00 am to 3:30 ppm and from3:00 p.m to 11:30 p.m and
from11:00 p.m to 7:30 aam The 10 hour shift, largely in the
pediatric unit on the third floor, is from7:00 aam to

5:30 p.m and from1.:00 ppm to 11:30 p.m and from 10:30 p. m
to 9:00 aam The 12 hour shifts operate from 7:00 a.m to

7:30 p.m and 7:00 p.m to 7:30 a.m Enployees on a 12 hour
shift will work three days on, four days off. Generally

enpl oyees will rotate between day, evening and night shifts.
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However, it is possible for an enployee to elect to work the
night shift all the tinme since this is a less desirable shift.
The enpl oyees on evening and night shifts are given a pay
differential.

Al l enpl oyees receive two 15 m nute breaks, and an unpaid
one-hal f hour lunch. Enployees working a 12 hour shift receive
three 15 m nute breaks and an unpaid 30 mnute |unch. The
record reflects that enployees are free to accunulate their
lunch and coffee breaks so that sone enpl oyees nay take a 30
m nute lunch and two 15 mnute breaks at one tinme. Qher
enpl oyees may take three 15 m nute breaks at one tine. Stil
others take their breaks when they can throughout the day.

The record is sonewhat unclear as to which enpl oyees take
regul ar breaks.® However, it is found that for the nost
part there are no predictable tinmes when all enployees take
breaks and there are no single blocks of tine when enpl oyees
either choose to lunp together their breaks or to take their
| unch breaks. Largely the determ nation of when and how | ong
an enpl oyee takes a break is nmade by the enpl oyee based upon
t he needs of the patients and other work related factors. The
record indicates that these determ nations often are based on
ad hoc determ nation by the individual enployee. In certain

areas of the Hospital an enployee's ability to take breaks is

Blrregular and unpredictable breaks are nore likely to
occur anongst the nursing staff than anongst the other staff
sought to be organi zed.
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nore limted than in other areas. Thus, in intensive care
areas, while enployees are encouraged to take breaks,
oftenti mes they cannot get on any regular break schedule. In
the neonatal intensive care unit sonme enpl oyees take their
breaks or lunches at the side of the infants' incubator.

In the operating roomthere is no absolute |unch and break
schedul e for enployees. Breaks are often determ ned by the
nature, course and duration of an operation. On weekends
operating room enpl oyees are usually not able to |eave the
operating room area because of the skeleton crew

Enpl oyees testified that in the operating roomthe majority
of the enployees take their breaks in the |unchroom provided on
the A floor. The percentage of enployees breaking in the
| unchroom may vary between 95 percent during the week and 99
percent on weekends.

On the second floor, testinony was |ess precise, but a
maj ority of enployees testified that they took their breaks on
the floor itself despite the fact that the second floor is a
brief stairwalk fromthe cafeteria on the first floor.

On the remaining floors enployees variously testified that
they would take their breaks on the floor and sone would | eave
the floor going to the cafeteria when it was open. Qhers
woul d go outside the Hospital in order to take their lunch and
coffee breaks. The ability of the enployees to |eave the area

in which they work depends in part upon the |ocation of the
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enpl oyee and the amount of tine allowed for |unch or

breaktime. Enpl oyees working on the upper floors of the
Hospital are nore reluctant to |leave the floors because of the
time consuned in going to the lower floors of the facility or
outside the facility on the sonewhat slow but soon to be

i mproved el evators of the Hospital.

At the very least, an enployee nust expend as much as five
mnutes in getting to and from an area outside the floor on
which they work if they rely upon elevators. A substantial
nunber of enployees testified that they took their coffee and
[unch breaks in lounge facilities on the floor on which they
wor ked. Qther enployees testified that they sonetinmes took
their breaks in chart roons on the floors on which they
wor ked. There was testinony that fromtine to time parties and
other recreational activities occurred in the classroons on
various floors of the Hospital, in the occupational therapy
roomon the fifth floor of the Hospital and in the |learning Iab

on the fourth floor of the Hospital near the coronary care unit.,

Various witnesses further testified that during the day
they mght be inclined to take their breaks in the cafeteria or
go to the cafeteria for food. However, in the evenings and at
ni ght enpl oyees are less likely to |eave the various floors on
whi ch they work. Many enpl oyees testified that they bring
their owmn lunches and take their breaks on the patient floors.

This practice is nore convenient and |less tinme consum ng than
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to try and leave the floors only to be required to return in
the short period of tinme available for breaks and/or neals.
Wtnesses variously testified of their reluctance to |eave
their respective areas of work due to the desire to care for
the patients and the need that they be on call in case of an
enmer gency.
I11. | SSUE

Whet her, the Enployer has unlawfully denied the Union
access to the enployees by refusing to permt union organizers
to engage in solicitation on the patient floors of the Acute
Care Hospital and in the operating room

V. CONCLUSI ONS OF LAW

It is the contention of the Union that the Enployer has
unlawful Iy denied SEIU organizers the right to solicit
enpl oyees in lounges and other roons in which enployees
customarily take their breaks and otherw se spend their
non-work time. The Hospital contends that the ban on
solicitation on all patient floors of the Acute Care Hospital
and the operating roomis both reasonable and consistent with
its statutory obligations and private sector case law. The
Hospital argues these areas are imedi ate patient care.and
treatnent areas and the denial of access and the right to
solicit in these areas is lawful. Simlarly the Hospital takes
the position that the operating roomin its entirety is a

patient care and treatnent area to which access may be
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reasonably denied the Union.

A. Enpl oyee Organi zati on Access Rights in California.

Sections 3565 and 3568 of the California Governnent Code,
set forth the access rights of enployee organizations and the
related rights of enployees under HEERA. These sections
provide in relevant part:

H gher education enployees shall have the right
to form join and participate in the activities
of enployee organi zations of their own choosing
for the purpose of representation. . . and for
t he purpose of neeting and conferring. H gher
education enpl oyees shall also have the right
to refuse to join enployee organi zations or to
participate in the activities of these

organi zations. . . . (Cal. Gov. Code, sec.
3565.)

- L] - - L4 L) L4 L - - Ld - - - - - L) - - - - - - L

Subj ect to reasonable regul ati ons, enployee
organi zations shall have the right of access at
reasonable tines to areas in which enpl oyees
work. . . . (Cal. Gov. Code, sec. 3568.)
The | anguage of HEERA coupled with existing PERB deci sional
| aw indicates that non-enpl oyee organi zers enjoy the sane right
to solicit on an enployer's prem ses as enpl oyee organi zers.

(See Regents of the University of California, Lawence

Li vernore National Laboratory (4/30/82) PERB Decision No. 212;

California State University, Sacranento (4/30/82) PERB Deci sion

No. 211-H, see also State of California (Departnent of

Corrections) (5/5/80) PERB Decision No. 127-S; Marin Conmunity

College District (11/19/80) PERB Decision No. 145; Long Beach

Unified School District (5/28/80) PERB Decision No. 130;
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R chmond Unified School District, et al. (8/1/79) PERB Deci sion

No. 99. Thus, PERB has nade no distinction between enpl oyee
and non-enpl oyee organi zers in affording access to an

empl oyer's property.'® (O. ALRB v. California Coastal

Farms, Inc and UFW (1981) 117 Cal.App.3d 971.)

By contrast private sector cases afford enpl oyee organizers
greater access rights than those afforded to non-enpl oyee

ofganizers. (See NLRB v. Babcock and Wl cox Co. (1956) 351

U.S. 105; Republic Aviation Corp. v. NLRB, (1945) 324 U. S. 793

[16 LRRM 620]: Chrysler Corp. (1977) 232 NLRB 466 [96 LRRM

1382]; Tri-County Medical Center (1976) 222 NLRB 1089 [91 LRRM

1323]; GIE Lenkurt, Inc. (1973) 204 NLRB 921 [83 LRRM 1684].)

This distinction is in part due to the fact that under the

Nat i onal . Labor Relatiohs Act,' as anended (hereafter Act

or NLRA), 129 US C 151 ét seqg.)there are no enpl oyee
organi zation rights per se. Rather an enpl oyee organization
derives its right to acCess and to solicit enpl oyees from t he
rights of the enployees thenselves. Under HEERA enpl oyee

organi zati ons have been granted an express right of access to

®This is not to say that in the appropriate set of
ci rcunst ances PERB nmay determ ne that greater access rights
should be afforded to enpl oyee organi zers than to non-enpl oyee
organi zers. However, to date PERB has not been required to
make such a distinction based upon the facts of the cases
before it. _
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areas in which enployees work on an enployer's prenises.?

PERB has repeatedly acknow edged that under the laws it
adm ni sters an enpl oyee organi zation's right of access is not
wi thout qualification. Thus the general rule is that enployee
organi zations have a presunptive right of access, subject to
the enployer's right to reasonably Iimt access consistent with
the needs to carry out the business and functions which
underpin the mssion of the particular enployer in question.
(See cases at page 38, supra.) PERB w Il permt the rebutta
of the presunptive right of access by a show ng that
[imtations which nmake up an enployer's no-solicitation rule
are reasonable in the circunstances of the particular case. In
a recent decision concerning an enpl oyee organization's right

to have access to a national security facility, PERB stated:

Rat her than rebutting the presunptive right
of access totally, we view national security
considerations as a weighty factor to be
considered in reaching the necessary
accommodat i on between Charging Parties'

Yt is noteworthy that a recent Ninth Crcuit Court of

Appeal s case enforcing a National Relations Labor Board
(hereafter NLRB) Oder has permtted union organizers to cone
on to the private property of an enployer. This case involves
the property rights of a general contractor as against union's
right of access to the enployees of his subcontractors. The
deci sion appears to open the door to greater access rights of
non- enpl oyee organi zers. See NLRBv. Villa Avila, et al. '
(9%th Cir. 1982) F. 2d [ CRRM - entorcing (1980) 253
NLRB No. 10 [105 TRRM 149977 —— -
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statutory right of access [and the

Uni versity's] operational needs.

Consi deration of the operational realities
at the Lab is necessary to determ ne whether
particular restrictions on access to the Lab
imposed [by the University] are reasonable.
Law ence Livernore National Laboratory,

supra, at p. 14.

There is very little PERB precedent on the specific issue

of accommodating the operational needs of a hospital enployer
to the needs ‘and rights of enployees and unions to obtain
information and exercise free choice. However, in recent
years a burgeoning, yet wavering, body of private sector |aw
has anal yzed these conmpeting interests and sheds |ight on what
IS a reasonable restriction on access and related rights in the
health care industry.?®

B. The Private Sector Law Regulating Union Solicitation in

Hospi tals.
1. In General.

Early on in its decisional |aw the NLRB considered the
right of enployers to control the tinme, place, and manner in
whi ch unions could solicit enployees on.the enpl oyer's
prem ses. The NLRB established a series of presunptions which

woul d be used to test the validity of enployer bans on union

8Cases involving the federal labor |laws are persuasive
precedent in the interpretation of simlarly worded California
| abor relations statutes. Fire Fighters Union v. Cty of
Vallejo (1974) 12 Cal.3d 608 [116 Cal . Rptr. 507]; Pajaro Valley
Uni fied School District (5/22/78) PERB Decision No. 51; cf
al so, Carlsbad Unified School District (1/30/79) PERB
Deci si on No. 89.
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solicitation and distribution of literature. 1In 1943, the NLRB
announced that enployer bans against solicitation on conpany
property in non-work areas during non-work tine are
presunptively invalid. (Peyton Packi ng Conpany, Inc. (1943) 49
NLRB 828; accord, Stoddard-Quirk Mg. Co. (1962) 138 NLRB 615

[51 LRRM 1110]. See Republic Aviation Corp. v. NLRB, supra.)

This private sector presunption seeks to bal ance the enpl oyees'’
right to organize wth the enployer's interest in property
rights and in fulfilling the operational exigencies of a
busi ness.

In 1974, the NLRA was anmended to include enpl oyees of
non-profit health care institutions.'® Followi ng the
amendnent of the Act, the NLRB and the courts were faced with
the issue of the standards to be applied to enployer bans on
solicitation of enployees in a hospital setting.

2. The Hospital Presunption.

In the hospital setting the NLRB departed fromits
usual presunption that enployer rules against solicitation in

non-work areas during non-work tinme are invalid % In

Non-profit hospitals came within the coverage of the
NLRB when section 2(2) was anended to delete fromthe
definition of enployer the provision that an enployer shall not
include "any corporation or association operating a hospital,
if no part of the net earnings inures to the benefit of any
private shareholder or individual. . ." (29 U S 130 sec.
152(2))

20See general ly: Recent Devel opments (1979-1980) 25 Vill.
L. Rev. 583; The No Solicitation-No D stribution Rule and
Presunptions of Validity; Conflict in the Health Care Field
(1980) 32 Mercer L.Rev. 619.
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St. John's Hospital and School of Nursing, the Board recogni zed

the need for a different presunption applicable only to
hospitals, stating:

W recognize that the primary function of a
hospital is patient care and that a tranqui
at nosphere is essential to the carrying out
of that function. In order to provide this
at nosphere, hospitals nmay be justified in

i nposi ng sonewhat nore stringent

prohi bitions on solicitation than are
generally permtted. (St. John's Hospital
and School of Nursing |nc., (1976) 222 NLCRB
TT50, [9T CRRVMTI333T ,  enforced in part and
denied in part (10th Cr. 1977) 557 F.2d -
1368, [95 LRRM 3058].)

Accordingly, in St. John's, the NLRB devi sed a speci al

presunption for health care institutions. This presunption
made a solicitation ban presunptively valid in "imediate
patient care areas" and presunptively invalid in all other
areas of the hospital. As defined by the NLRB, "imedi ate
patient care" areas include patient's roons, operating roons,
and places where patients receive treatnent, such as x-ray and

therapy areas. |bid.

On cross-petitions for review and enforcenent, the Tenth
Circuit Court of Appeal, expressed dissatisfaction with the
di stinction drawn by the NLRB between "imedi ate patient care
areas" and other patient access areas noting:

Once it is admtted that union solicitation
is disruptive of the tranquil atnosphere
essential to the Hospital's primary function

.. . it is unreasonable to conclude that
t hese adverse effects of union solicitation
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will occur in some patient access areas but
not in others.

(St. John's Hospital v. NLRB, supra, 95 LRRM
at 3062.)

The court denied enforcenent of that part of the Board's order
whi ch woul d have permtted distribution of Union literature in
| ounges, cafeterias, and other non-inmedi ate patient care

areas. (St. John's Hospital v. NLRB, supra, 95 LRRMat 3064.) .

However, in Beth Israel v. NLRB, the U S. Suprenme Court

uphel d the NLRB' s presunption stating:

W . .. hold that the Board's general
approach of requiring health-care facilities
to permt enployee solicitation and

di stribution during non-working time in
non-wor ki ng areas, where the facility has
not justified the prohibitions as necessary
to avoid disruption of health care
operations or disturbance of patients, is

consistent with the Act. (Beth Israel v.
NLRB (1978) 437 U.S. 483 [98 LCRRMIZ727,
2736]) .

The Court held that the NLRB' s presunption strikes an
appropri ate bal ance between the legitimate interests of

hospi tal enpl oyees, patients and enpl oyers. (Beth Israel v.

NLRB, supra, 98 LRRM 2727; see al so Los Angel es New Hospital

(1979) 244 NLRB 960 [102 LRRM 1189] enforced (9th GCir. 1981)
640 F.2d 1017, [106 LRRM 2855. ]

A year later the Suprenme Court reaffirnmed this holding in

NLRB v. Baptist Hospital (1979) 442 U.S. 773 [101 LRRM 2556].
However, the Court expressed reluctance in presum ng the

invalidity of hospital rules prohibiting solicitation in
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hospital corridors and public sitting roons on patient floors.
| bid.

In both Beth Israel, supra, and Baptist Hospital, supra,

the majority consisted of five Justices, with the mnority
taking a different view of the validity of the NLRB' s
presunption. Wile deferring to NLRB expertise, the Suprene
Court left open, as a factual question, the issue of exactly
what areas are to be designated as immediate patient care.?
The majority insisted on a case by case balancing test,

wei ghing the particular circunstances in individual hospitals

as they cane before the Board. (NLRB v. Baptist Hospital,

supra, 101 LRRM at 2562; see also Baylor University Medical

Center v. NLRB, (D.C. Cir. 1978) 578 F.2d 351 [97 LRRM 26609,

2675] vacated in part, remanded (1978) 439 U.S. 9 [99 LRRM
2953] nodified and remanded to NLRB (D.C. Gr. 1979) 593 F. 2d
1290 [100 LRRM 2340].)

lln Beth Israel, Justices Blackmun, Burger, Powell and
Rehnqui st concurred in the result but disapproved of the
presunption. They agreed with the Tenth Crcuit's opinion in
St. John's and argued that "the potential inpact on patients
and visitors of Union solicitation and distribution of
l[iterature in hospitals requires the Board to make a far nore
sensitive inquiry into the actual circunstances of each case."
(Beth Israel v. NLRB, supra, 98 LRRM at 2739.)

In Baptist Hospital, Justice Brennan, Burger, Marshall and
White concurred Iin the result, with Justice Burger again
di sapproving the Board's presunption and the other concurring
Justices disapproving the |ower appellate court's standard of
revi ew. (NLRB v. Baptist Hospital, supra, 101 LRRM at 2563.)
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Thus the Supreme Court observed:

In discharging its responsibility for

adm ni stration of the Act, the Board nust
frame its rules and admnister themwth
careful attention to the wide variety of
activities within the nodern hospital. The
Uni on, and other |abor organizations

i nvol ved before the Board in cases simlar
to the present one, have adopted this view,
urging the Board to abandon the sinplistic
"imredi ate patient care" criterion. (NLRB
v. Baptist Hospital, supra, 101 LRRM art 2562
n. I6.)

3. The Shifting Burden of Proof.

Under the NLRB' s presunption, prohibitions against
solicitation in imediate patient care areas are presunptively
valid and solicitation in other areas may be legitimtely
prohibited if justified by the hospital as necessary to further

pati ent care. (Intercomunity Hospital, (1981) 255 NLRB No. 45

[106 LRRM 1357, 1361].)
However, the NLRB's inquiry does not end with a
determ nation that the location in question is not an inmmedi ate

patient care area. (Baylor University Medical Center v. NLRB,

(D.C. Cir. 1981) 662 F.2d 56, 108 LRRM 2041, 2047.) Rather,
upon such determ nation, the burden nerely shifts to the
enpl oyer to prove that solicitation would directly affect
patient care by disturbing patients or disrupting health

servi ces. (NLRB v. Baptist Hospital, supra, 101 LRRM at 2559;

NLRB v. Presbyterian Medical Center, (10th Cir. 1978) 586 F.2d

165, [99 LRRM 3137, 3139]; Eastern Maine Medical Center, (1980)
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253 NLRB 244 [105 LRRM 1665, 1667 n. 9].) Thus, the effect of
the presunption is to shift the burden of proof to the Union in
imedi ate patient care areas and to the hospital in other

ar eas.

In Beth Israel Hospital v. NLRB, supra, the Suprene Court

agreed that “in the context of health care facilities, the

i nportance of protecting patients from di Sturbance cannot be
gai nsai d* and added that a hospital could also lawfully
prohibit solicitation where necessary to avoid disruption of
heal th care operations. The Court later explained the

di stinction between disruption and di sturbance as foll ows:

Solicitation may disrupt patient care if it
interferes with the health-care activities of
doctors, nurses, and staff, even though not
conducted in the presence of patients. And
solicitation that does not inpede the efforts
of those charged with the responsibility of
caring for patients nonetheless may disturb
patients exposed to it. (NLRB v. Bapti st
Hospital, supra, 101 LRRMat 2559 n. 1I1.)

Thus, proof of either disruption of service or disturbance
of patients may be sufficient to validate a hospital's ban on
solicitation. However, since Union solicitation is
presunptively invalid except on non-working tinme, disturbance
of patients, rather than disruption of health services, has

been the nore proninent concern of the NRLB and the courts. ?

22l n balancing the interests of patients against that of
hospi tal enpl oyees, the federal courts have been nore
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The NLRB has refused to extend the concept of disturbance
to the famlies or visitors of patients or to other third

parties. (Eastern Mai ne Medical Center, supra, 105 LRRM at

1668-1669.) In another context PERB has refused to endorse, as
reasonable, a no-solicitation rule designed to protect other
unit nmenbers from the "di sturbance"” of Union organizing. (See

Long Beach Unified School District, supra). And the NLRB has

‘held that "a rule which only restricts conversations related to
unions is discrimnatory and therefore unlawful ." (Liberty
Nursing Hones, Inc. (1979) 245 NLRB 1194 [102 LRRM 1517].)

However, two years earlier, the NLRB held that "beneficent
acts,"” such as permtting a charity drive to be conducted in
the hospital, "fall short of establishing discrimnation in

application of a no-solicitation rule.” (Lutheran Hospital _of

M | waukee (1976) 224 NLRB 176, [92 LRRM 1231].)

protective of patients than has the NLRB. One federal court
sai d:

[I]t seens clearly preferable in resolving
any doubts as to how best to accommodate
these conflicting interests to err on the
side of protecting the patients—to whom
irreparable injury mght be done—rat her
than on that of a |abor organi zation which
can at worst suffer a brief, albeit
unjustified del ay. (Baylor University
Medi cal Center v. NLRB, supra, 97 LRRM at
2671) .

The NLRB, on the other hand, has viewed the disturbing
effects of union solicitation as no greater than that of other
forms of solicitation—such as charitable and business
solicitation—which are permtted by hospitals. (Bayl or
University Medical Center, (1976) 225 NLRB 771, [92 LRRM 1640].)
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Thus, proof of disruption of patient care or disturbance of
patients is to be considered in the decision whether to permt
solicitation in certain areas in a hospital. Evidence of such
di sturbance or disruption mght validate bans on solicitation
even in areas not devoted to imediate patient care.

4. Alternative Areas.

The availability of alternative areas for solicitation
may becone a relevant factor to be weighed in balancing the

interests of patients and enpl oyees. (St. John's Hospital v.

NLRB, supra, 95 LRRM at 3058; Baylor University Medical Center

v. NLRB, supra, 97 LRRMat 2675 n. 57). Wiile the availability

of alternative areas is not a relevant inquiry in the typica
industrial setting, it may be a relevant factor in hospital

access cases:

Wil e outside of the health-care context,
the availability of alternative neans of
comuni cation is not, with respect to

enpl oyee organi zational activity, a
necessary inquiry, [citation omtted], it
may be that the inportance of the enpl oyer's
interest here demands use of a nore finely
calibrated scale. For exanple, the
availability of one part of a health-care
facility for organizational activity m ght
be regarded as a factor required to be
considered in evaluating the permssibility
of restrictions in other areas of the sane
facility. (Beth Israel Hospital v. NLRB,
supra, 437 U-S—at—565) -

The Suprene Court indicated in Beth Israel Hospital, supra,

that the availability of alternative areas for solicitation
m ght make a no-solicitation ban nore acceptable. (Accord,

Bayl or University Medical Center, supra, 108 LRRM at 2046.)
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On the other hand, the lack of viable alternative areas nay
require that a union be granted access to an ot herw se

restricted area. In Albert Einstein Medical Center, (1979) 245

NLRB 140 [102 LRRM 1508] the NLRB held that the |ack of
alternative areas for solicitation counterbal anced an interest
in protecting patients from undue disturbance. 1In Baylor

Uni versity Medical Center v. NLRB, the court stated that areas

available for solicitation may in sone hospitals be so limted
that "an enployer may be forced to permt solicitation where he
otherwise could legitimately ban it." Baylor University

Medical Center v. NLRB, supra, 578 F.2d at 358-9; see al so
|ntercomunity Hospital, supra, 106 LRRM at 1363.

In conclusion a balancing test is to be applied in
determ ning whether to grant union access to Hospital areas for
the purpose of nenbership solicitation, In imedi ate patient
care areas, the Hospital's solicitation ban is presunptively
valid. In other areas, the Hospital nust prove that
di sturbance of patients or disruption of patient care would
occur. In the course of balancing interests, the NLRB or
reviewi ng court may weigh the interests of the enpl oyees and
patients and the feasibility of alternative access areas to
determ ne whether or not to permt solicitation in a requested
area. In any event, the factual questions which give rise to
the presunptions and their rebuttal are to be determned on a

case by case basis. (NLRB v. Baptist Hospital, supra.)
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These above principals are hel pful in assessing whether the
Enpl oyer in the instant case has reasonably denied SEIU access
to the patient floors and the operating room

C. The Vvalidity of the Hosfpital's Total Ban Agai nst
Solicitation on the Patlent Floors of the Acute Care
Hospital

The Enpl oyer has pronul gated a ban against solicitation by

uni on organi zers anywhere within the patient floors of the
Acute Care Hospital. This no-solicitation rule would exclude
uni on organi zers fromall areas on these floors, including

enpl oyee | ounges, classroons, nursing stations, chart roons,
conference roons and nulti-purpose roonms. A review of the case
 aw i ndicates that such a broad ban on union solicitation,

wi thout nore, is overly broad. It will be recalled that the
private sector cases defines patient-care areas, at a m ninmum
as the patients' roons and treatnent areas where they receive

care. Beth Israel v. NLRB, supra, 437 U.S. 483; NLRBv.

Bapti st Hospital, supra, 422 U. S. 773; St. John's Hospital v.

NLRB, supra, 95 LRRM 3058. In no reported case has the NLRB or

a court found that an entire patient floor_constituted a
patient care and treatnent area. The cl osest decision which
extended patient care areas to the central corridor of a very
smal | hospital still permtted union solicitation in the

enpl oyee break roonms within the confines of the small hospital

facility. (See Intercommunity Hospital, supra, 106 LRRM at

1362- 1363. )
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Thus, in accordance with the private sector case law, it
may be concluded that the total exclusion of union organizers
fromthe patient floors of the Hospital is presunptively
invalid subject to rebuttal by record evidence that Union
organi zers should be banned fromall areas of the patient
floors because they will create a disturbance or disrupt
patient care.

The Enpl oyer urges that the broad denial of access is
perm ssible since the UCLA Hospital is a tertiary care facility
with critically ill patients, many of whom do not survive their
stay. Further, Respondent argues that the facilities are
congested, caused in large part by the fact that the facility
is a teaching hospital with great nunbers of students and
faculty constantly involved with the activities on the patient
floors. Finally, the Hospital argues that the presence of
uni on organi zers passing through the hallways will disturb the
patients who are either in their roons or who anbul ate through
the hallways as part of their therapy and recovery. Anbul ation
is especially conmmon on the third and sixth floors of the
Hospital .

The record reveals that sone of the Respondent's stated
concerns are true. However, there is no show ng that the
nature of the patients at UCLA or its qualities as a teaching
hospital nmake it any different than the facilities of Baylor
Uni versity thipal Center or other facilities in which tota

bans on access have not been countenanced by the courts and the
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NLRB. Nor does the record justify a finding that congestion at
the UCLA Hospital is so great as to deny access to at | east

enpl oyee break roonms. (lntercomunity Hospital, supra.)

The record does not substantiate that union representatives
nmerely passing through the corridors of the Acute Care Hospital
in order to reach perm ssible areas for solicitation, wll
di srupt the treatnment of patients or disturb any patients on
the floors of the Hospital. Wiile there was testinony that
patients anbulating in the halls mght sacrifice a degree of
privacy if passed by a union organizer, it is doubtful that
either seeing or being seen by representatives of the union
woul d register in the mnd of a patient as a matter of any
concern or substantial significance. Indeed, there is little
factual support to lead to the conclusion that the patients
woul d even be aware that the persons they saw in the hallways

were outsiders to the purposes of the floor itself.

The Hospital has failed to show by anything nore than
conjecture that the presence of union organizers on the patient
floors will disrupt patient care or disturb patients. The
generalized argunents about the delicate nature of treatnent,
the devastating possibilities of m stake, do not rise to the
| evel of substantial evidence to justify the total exclusion of
uni on organi zers.

Finally, the Hospital argues that there is no need for

access to the patient floors in view of the substantial nunber
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of alternative roons nade available to union organizers for the
purpose of solicitation. As noted in the discussion of |aw
above, alternative roons may be a factor to be considered when
determ ni ng whether an enployer's no-solicitation ban is
reasonable. In this case, the Enployer offers a nunber of
roons throughout the Center for Health Sciences which are
alternatives to the roons on the patient floors.

Al t hough the Enployer has offered over a 100 alternate
roons, a large nunber of these roons are sone di stance away
fromthe patient floors of the Hospital. The alternate areas
closest to the Hospital are those found in the School of
Medi ci ne and on the.first floor of the acute care facility.
The roons on the first floor of the Hospital consist of the
cafeteria which is open to the publid and operates fromearly
nmorni ng hours until about 8:00 p.m; the vending machi ne area
which is open at all tinmes; outdoor patios; a doctors' dining
room and certain conference and meeting roons. The areas in
the School of Medicine close to the floors of the Hospital are
found on floors one through seven and include auditoriuns and
cl assroons which are approxinmately a two-mnute walk in one
direction fromthe nost renote point on a given floor of the
Hospital .

The record reveals that all neeting and conference roons on
the first floor of the Hospital as well as all classroons in
the School of Medicine nust be schedul ed. The scheduling of

these roonms may take a week or less but often may require nore
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advanced notice. |In addition, the scheduling of these roons is
handl ed on a departnental basis. Thus, there are different
persons responsible for the scheduling of roons dependi ng upon
their location in the Center for Health Sciences. The record
.reveals that the ability to schedule roons by the Union or any
other person is at best unpredictable. Sonme roons are nore
easily scheduled than others. During the day classroons are
usually filled. Sone of the conference roons may be schedul ed
by certain groups at certain tinmes for as long as a year in
advance. The record shows that there is no predictable place
offered as an alternative roomwhere, on short notice, an

enpl oyee organi zation can regularly schedule a neeting of

enpl oyees.

In addition to the difficulties in scheduling there was
substantial testinony by enployees that they were reluctant to
travel to the alternate roons in the School of Medicine. Sone
enpl oyees testified that they did not know where the School of
Medi ci ne mhs. O hers testified that they had rarely, if ever,
been in the facility and that they were reluctant to go into
this unfamliar area. Many enpl oyees testified that they were
reluctant to leave the imediate security of their own Hospital
floor to go to the School of Medicine or even to travel to the
first floor of the facility during the evening and night hours,

since these areas involve passing through corridors and
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hal | ways which were otherw se deserted.®

Regardl ess of whether there is in fact a security problem
at the Hospital, the enployee witnesses credibly testified of
their concern for personal safety. This concern whether based
upon actual experience with crinme or violence is explicable due
to the working environnent of nost enployees. The UCLA
Hospital is a huge facility and operates on a 24 hour basis.
G her adjacent facilities where alternate roons have been
offered are utilized primarily during the daytinme hours. Thus,
substantial portions of the Center for Health Sciences adjacent
to the Hospital are not regularly used during the evening
hours. The inference that enployees would be concerned for
their safety in going into new and unfam|liar areas, iIs

supportable by the record in this case.

The cafeteria and the vending nmachi ne areas and pati os on
the first floor are a considerable distance fromthe floors
above. Elevator transit tine can take as long as five m nutes
to reach these areas. In addition, the cafeteria is only open

until 8:00 p.m \Wile the vending nachine area is open

23There was substantial evidence at the hearing that
enpl oyees were concerned with security at the UCLA facility.
While the testinony that there is in fact a security problem at
UCLA is inconclusive, many enpl oyees testified that they were
concerned about their safety when they left their specific work
areas. Ohers testified that they had heard runors or read
stories or articles which indicated that crine and viol ence on
the UCLA canmpus have created a danger for them Wtnesses for
the Hospital indicated that security was no serious problem and
that the incidents of crine were not inordinately high.
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24 hours a day, its constant use is usually limted to the

dayl i ght hours. The patios, while available for union

organi zing, are subject to variations in weather as well as the

fact that they would unlikely be used in the evening hours.
Finally, except for the cafeteria, the vending machine

area and the patios, none of the alternate areas constitute

natural gathering places of enployees. The NLRB, with court

approval, has recognized that union solicitation and organi zing

best takes place in the working environnent famliar to

enpl oyees. Thus the NLRB and the Suprenme Court have

acknow edged repeatedly that natural gathering places of*

enpl oyees are far nore conducive to union organizing than areas

unfamliar to enployees. See Beth Israel Hospital v. NLRB,

sSupra, 437 U. S. at 490, 505. As the Suprene Court has said:
"W have long accepted the [NLRB' s] view that the right of
enpl oyees to sel f-organi ze and bargain collectively
necessarily enconpasses the right effectively to conmunicate

with one another regarding self-organization at_the jobsite.”

(Id. at 491 [enphasis added] cf. also Central Hardware Co. V.

NLRB, _(1972) 407 U.S. 539 [33 L.Ed.2d 122; 92 S. . 2238].)

It is thus concluded that the alternate areas offered by
the Enployer to justify the total exclusion of union organizers
on the patient floors of the Acute Care Hospital are not
sufficiently viable to swing the balance in this case to

support the validity of the Hospital's no-solicitation rule.
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The total ban against solicitation on the patient floors of the
Hospital is overbroad and therefore constitutes an unreasonabl e
restriction on the Union's right of access. This broad no
‘solicitation rule violates Section 3571(a) and (b) of HEERA

D. The Specific Roons on the Patient Care Floors to which
t he Uni on Seeks Access.

Having found that the total ban against solicitation on the
patient floors to be unreasonable, it becones necessary to
anal yze specific roons sought by the Union on the patient
floors of the Hospital to determ ne whether access should
reasonably be permtted. In so doing, the sanme bal ancing test
will be applied. Thus, the roons in question will be anal yzed
to determ ne whether they constitute imredi ate patient care or
treatnment areas. |If they do not, then a ban on their use would
be presunptively invalid. However, the Hospital may rebut the
presunption by show ng that disturbance of patients or
di sruption of patient care mght occur if the roons are used
for union organizing.

1. Lounges.

The Uni on seeks access to the roons denom nated as enpl oyee
| ounges on each of the patient floors of the Hospital.
Enpl oyee | ounges are located in the approximate center of
floors 5 through 10. Each lounge is located within a few steps
of the two major banks of elevators serving the floor and

persons going to the |ounge can be seen from the nursing
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station. Some |ounges contain |ockers, couches and toilet
facilities. Each of these |ounges may be closed off fromthe
hal | ways and afford privacy to the persons inside and to the
di scussi ons taking place.

On the fourth floor there are two roons used by enpl oyees
as |l ounges for breaks and lunches. In the eastern section of
the fourth floor there is a |ounge used al nost exclusively by
the enpl oyees.. In the mesternlsection of the flobr, there is
a multi-purpose room The record reveals that doctors and
staff may use this roomto discuss matters relating to
pati ents. However, the record reveals that this roomis
essentially a break room for the western end of the fourth
floor.

The third floor contains only one |ounge immedi ately behind
the chart roomin the western section of the floor.

The second floor contains several |ounges. In the center
of the floor there is a |ocker room | ounge where enpl oyees
of ten change cl othes and take breaks. There is a |ounge al nost
imedi ately adjacent to it. Wthin the neonatal Intensive Care
Unit, there is an enployee |ounge for enployees working in that
unit. Additionally, there is a |lounge within the |abor and
delivery area of the floor in the western end of the second
floor and the record reveals that anyone in this area nust wear

a hospital gown.
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Al'l lounges may be closed off from the surrounding areas by
doors. Except for the nmulti-purpose roomon the fourth floor
of the Hospital, each of the lounges on the floors are used for
the purpose of breaks and |unch periods. They are used al nost
exclusively by the enployees sought by the Union and they are
pl aces where the enployees customarily take their breaks. The
record indicates that the enployees often break on the floors
on which they work. Wether this is because of the tine
constraints, the desire to be near their patients or the
provinci ali smwhich characterizes the unwillingness of the
enpl oyees to travel throughout the facility, the.record S
clear that these roons are customary gathering places for
enpl oyees during their rest periods.

It is concluded that the ban on solicitation in the |ounges
on the patient floors is presunptively invalid in that these
are non-patient treatnent, care or access areas of the
Hospital. However, the Hospital seeks to rebut this
presunption by showi ng that the use of the |ounges would create
a disturbance to the patients or would disrupt patient care.

The Hospital makes the argunent that access of union
organi zers to the enployee | ounges would disrupt patient care.
Behind this argunent is the theory that enployees need the
| ounges to deconpress fromthe strain of the pressure-charged
at nosphere which characterizes the inpatient care Hospital

facilities at UCLA.
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Ostensi bly, the Hospital contends that union organizers
would interfere with deconpression and thus would disrupt
effective patient care. The record reveals that at |east the
nursing staff on the patient care floors experiences sone
pressure and enotional strain in the performance of their
duties. There is no evidence as to the effects of the work on
the housekeeping and other ancillary staff.

The Hospital's argunent that the |ounges are for the
pur pose of deconpression, has a superficial appeal. However,
were one to subscribe to this notion, there would be no place
where enpl oyees take breaks or eat their |unch which would be
avail able to discuss union matters.

Deconpression and the need for rest and relaxation, is not
i ndi genous to the Hospital setting. The argument that union
organi zing activities during break periods wll disrupt the
enpl oyees during work tine has found little support as a
justification for a no-solicitation rule. The theory would fly
in the face of every decision affording access to hospital
enpl oyees which clearly permt unions to engage in organizing
activities during break and rest periods in non-patient care
areas. The Hospital actually seeks to extend the definition of
patient care and treatnment to enpl oyee breakroons and restroons
and therefore to enployee break and rest tinmes. This extension

woul d be unwarrant ed.

The Hospital also argues that presence of Union organi zers
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in the I ounges would disturb the patients. Each of the |ounges
has doors which can be closed and there is no basis for
concludi ng that conversations within the |ounge would be
overheard by the patients in their roons or anbul ating down the
halls. As discussed above, the record is equally devoid of any
evi dence that Union organizers who traffic the halls to reach
the enpl oyee | ounge would disturb the patients. There is no
evi dence on the record that patients are aware of who passes by
their roomor their purpose for wal king the hallways. Thus,
there is little evidence to show that patients would be

di sturbed by the presence of union organi zers passing fromthe

areas of access to the enployee |ounges on the floor.?

One area where sone disruption mght arguably occur would
be on the second floor where the facilities appear to be nost
congested. The lounge in the |abor and delivery section
requi res that anyone going through that section nust be
gowned. Thus there would be sone disruption in requiring that
any union organi zer seeking entrance to that area put on a
hospital gown before entering. This mght create sone
di sruption but nore likely would be better characterized as

creating a slight burden on the Hospital to insure that union

'2%0f course, there is no evidence to show that patients
w il be nore disturbed by the presence of union organizers than
they would by the presence of anyone else legitimately
permtted on the floor, be they visitors of other patients, the
teachers and students of the UCLA School of Medicine or the
floor staff itself.
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organi zers were properly attired when reaching the enployee
| ounge.

There is also a lounge in the neonatal |1CU w ng of the
second floor. Union organizers going to this |ounge would have
to go through the ICU unit. There is no evidence in the record
that the passage of union organizers to this |ounge would be
di sruptive of patient care or would disturb the infants in the
incubation facilities within the I1CU. |ndeed, probably these
patients would be the least |likely to be disturbed by the
presence of any union organizers. Any disruption caused by
nerely malking through the 1CU unit to this |ounge would be
m ni mal

Finally, the lounges in the center of the second floor are
characterized by congestion. e is also a |ocker room where
enpl oyees change clothes. \Wile there m ght be sonme m ni mal
di sruption, in these crowded areas, it is doubtful that this
woul d justify exclusion of union organi zers. Moreover, the
presence of union organizers in a |ocker room has been found to
be perniséible when that is the only area of access. Here the
| ounge and | ocker roons are natural rest places for enployees.

Bal anced agai nst the possible disturbance and disruption
whi ch access to the second floor |ounges mght cause, is the
fact that the second floor is unique to the operations of the
Hospital. The record shows that staff in the neonatal |CU do

not regularly leave that area of the Hospital. Enployees tend
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to take their breaks nearby their work so that they can
constantly nonitor the patients. These enplbyees often do not
go to any other |ounges or break areas within the Hospital and
access to them can best be achieved by access to the enpl oyee
| ounge in the neonatal |CU

As to the lounge in labor and delivery, enployees there
once scrubbed and gowned, would be less likely to |eave that
area than would other enployees in the Hospital. It makes sone
sense to permt access of union organizers to the |abor and
delivery lounge and to require the Hospital the m ninmal burden
of insuring that persons seeking access be appropriately

gowned. ?°

Finally, as with the other areas, the enpl oyees who break
in the center lounge on the second floor tend to stay on the
floor due to the character of the nursing care required. Thus,
despite the possible inference of sone disruption due to
congested activities, the union organizers should be permtted
to engage in activities within the second floor I|ounge areas.

The Hospital has not shown substantial evidence that
di sruption of patient care or disturbance to patients wll

result if union organizers are permtted to have access to

2°AS discussed at p. 17 supra, the union also requested
alternative access to the doctors' sleeping room (26-170) in
| abor and delivery (Charging Party's Opening Brief p. 39). In
view of this finding no access is granted to the doctors'
sl eepi ng room
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each of the lounges on the patient floors of the Hospital. On the
other hand were access linited to certain lounges or areas on
certain floors, the result mght be to increase the nunbers of

enpl oyees leaving their work site and trafficking throughout

the corridors and passageways of the facility. Thus, it is

concl uded that the ban against solicitation of enployees in the

| ounges on the patient floors of the Hospital is overly broad

and unr easonabl e.

Wi | e an absol ute ban agai nst access and solicitation in
enpl oyee | ounges is unreasonable, sonme regulation is
perm ssible. As discussed in the renmedy section bel ow, the
Hospital should be permtted to Iimt the nunber of enployee
organi zations which may solicit at any one tine. Further, the
Hospital should be able to Iimt the nunber of enployees and
uni on organi zers in the enployee |lounges. 1In this regard,
where the |lounges are extrenely small (under 130 sgq. ft.) and
where the lounges are located in the center of an intensive
care unit such as the neonatal ICU or |abor and delivery, or
where the |ounges are adjacent to a nursing station, the nunber
of union organizers permtted in these areas may reasonably be
limted to no nore than one person. Qher regulations,
consistent with reasonable use and access to enpl oyees nmay be
pronul gated by the Respondent. However, the invitation to

pronul gate reasonable regulation of access is not an invitation
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to restrict that access so that it beconmes non-workabl e. %°

2. Classroons.

The Union seeks access to various classrooms on the pati ent
floors of the Hospital. Several of the roons formone or two
cl assroons dependi ng upon whether a folding partition is
used. %’

The record reveals that the purpose of these roons is for
in-service training of the nursing and medical staff. Unlike
cl assroons in School of Medicine, the patient floor classroons
are used on an ad hoc basis. Thus, wtnesses testified that
cl asses di scuss net hodol ogy of patient care as well as probl ens
relating to specific patients who m ght even be brought into
the classroom [In addition, there is evidence that classes
relating to the use of equi pnent m ght be conducted in these
cl assroons when training is required. Usually training in
these classroons is for small groups of enployees. No regular
cl asses appear to be conducted in the patient floor

cl assroons.

The record contains sone generalized testinony that at

times patients are permtted to go into the classroons to get

*6See di scussion at pages 80-83 bel ow.

2'The cl assroons sought by the Union are roons nunbered
27-265, 37-328, 57-236, and 87-233. The followi ng roons are
cl assroons divided by a folding partition 57-241/57-231;
67-241/67/ 231 and 77-241/77-231.
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away fromtheir roonms. Fanilies of patients sonetines utilize
the classroons as areas of privacy and | ocations for
consultations with physicians. The classroons may al so be used
for formal and informal rounds and consultations anongst
physi ci ans concerning the patients on the floor.® There is

no question that when scheduled for classes or when used for
consultations or rounds, the classroons on the patient floors
are used for functions which relate to patient care and
treatnment. Were union organizing to take place during the tine
when these roons are utilized for classes or consultations
there would be disruption and interference with patient
treatnment and care.

However, the record shows that the roons are not utilized
full time. dassroons are used on an, as needed, sporadic
basis. During the renainder of the tine, they remain unused,
or they are used by the Hospital as overflow or adjunct
| ocations and for m scellaneous other functions for which there
are other viable |ocations on the floors.

It is concluded that the ban on union organizing activities
in the classroons on the patient floors of the Hospital is over

broad. Wiile it is appropriate to ban union solicitation in

8Access to the Wight Library is not considered here.
The Wight Library is nore appropriately categorized as a
mul ti - purpose roomrather than a classroom and it does not fit
the generalized discussion of classroons here. The Wi ght
Library will be dealt with in the discussion bel ow.
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the classroonms when used for classes or consultations relating
to patient care, the ban cannot be justified during the tines
when the roons are not being used for these purposes. In view
of the limted size and nunber of |ounges on the pafient
floors, the Union should be permtted to utilize classroons
when avail abl e.

The availability of the classroons to unions wll thus
depend on two factors: (1) whether the enployee |ounges provide
an adequate location for Union neetings on the patient floors
and (2) whether the classroons are being utilized for training
or consultations directly related to patient care. The
cl assroons should thus be avail able as adjunct areas of union
access when there is no conflict with the training and
consultation functions of the classroons concerning specific

cases on the patient floors.

3. Chart Roons.

In addition to other roons, Charging Party seeks access to
the majority of the chart roons on each of the patient
floors.29 In the main, the chart rooms are |ocated behind or
adj acent to the nursing stations on the patient care fl oors.

They are often open to the nursing station and enpl oyees at

2The chart rooms sought are 27-249 B, 24-206 C,
36- 215, 37-187, 34-216, 36-181, 44-206 C, 46-205 B, 56-179,
56-205 B, 54-206 B, 66-205 A, 64-206 A, 77-318, 76-187,
76-205 A, 76-213, 74-206 A, 87-311 A, 87-187 A, 97-302 A,
97-202 A, 107-302 A and 107-202 A
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work in the nursing station frequently nove back and forth
between the station and the chart room Unless doors are
cl osed, discussions in the chart roommay be heard at the
nursing station.

The adj acent nursing stations are the central hub of the
floor directing visitors, doctors, and nursing staff to the
patients. Various kinds of patient treatment equipnent, drugs,
syringes, are kept at these |ocations. The activities of the
nursing station as well as treatnment materials there are
accessible to those utilizing the chart roons.

The functions which take place in the chart room are
related to patient care. They involve recording of information
about the patients by nurses and doctors. Staff nust keep a
constant record of data relating to patient nonitoring and
treatment. There is testinony that at tinmes enpl oyees drink
coffee and even take breaks in chart roons and nursing -
stati ons.

It is concluded that the chart roons are related to patient
care and treatnent. Although the chart roons are not areas
where patients are actually treated, they are areas where
matters vital to the patients' treatnment and care take pl ace.
One can specul ate that discussions in chart roons m ght
di stract, disrupt or disturb those trying to carry out the
charting functions. On the other hand, charting and reference

to charts is sporadic and the record reveals that often
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non-work related conversations take place in the chart roons.
Al t hough the bal ance here m ght be tipped towards access if

alternative roons were not available, the Proposed Decision in

this case obviates the need to grant the Union access to the

chart rooms. Thus, because access will be granted to the

| ounges and other areas which bear far less relationship to

i mredi ate patient care, it is concluded that the ban on

solicitation in the chart roons is reasonable and does not

unlawful |y deny the Union or enployees their rights under the

HEERA. %° (Conpare NLRB v. Baptist Hospital, Inc., supra, 442

U S. at 784-787, Intercommunity Hospital, supra, 106 LRRM at

1361- 1363. )

4. O her Roons.

The Wight Library (roomno. 37-231) is |located on the
third floor. This roomis used fromtine to time as a research
library and is often used by nmedical students and other
personnelito study materials for patient-related, nedical
guestions. The roomis also used as a study area for certain
of the student, nedical staff working on the fl oors, There is

little evidence that nursing and housekeeping staff regularly

%The NLRB has held that a no-solicitation rule which
violates 8(a)(1l) of the NLRA is invalid for all purposes and
may not be found valid, in part, as applied to a given area.
Thus in AA.T. & S F. Menorial Hospitals, Inc. (1978) the NLRB
overrul ed an Adm nistrative Law Judge's finding that an over
broad no-solicitation rule was valid to the extent that
precluded solicitation fromintensive care units. 234 NLRB No.
65, citing The Tines Publishing Co. (1977) 231 NLRB 44.
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utilize this roomfor breaks, lunches or any other non-patient
care purpose.

The record reveals that there is a conference roonfoffice
on the third floor (roomno. 37-328). There is little evidence
concerning the use of this room Charging Party refers to it
as a "conferencel/classroom" Respondent does not nake any
argunent that would disclose the actual nature of the room
The only testinony given on the record is that it is a
"conbi nation office, conference room" There is no specific
testinony that the roomprimarily relates to imediate patient
treatnent or care.

Charging Party seeks access to the learning |aboratory on
the fourth floor (roomno. 46-214). This roomis |ocated at
the entrance to the coronary intensive care unit on the fourth
floor. It contains a variety of electronic devices, including
video and patient nonitoring equi pnment. The room is used by
all staff including the doctors for purposes of nonitoring
patients as well as for charting, doing rounds and sonetines
for classes. There is sonme evidence that breaks are taken in
this room

The fifth floor occupational therapy/physical therapy is
al so sought by the Charging Party (roomno. 56-178). The
occupati onal therapy/physical therapy roomis utilized by
patients during the day for various forns of therapeutic

training. The room contains equi pment used by patients wth
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rheumati c disorders for therapeutic exercises designed to train
and rehabilitate. The record reveals that the roomis largely
used during the daytinme, however, it is open at night for
patients. The roomis also used for rounds, as d cl assroom
and for neetings with patients and fam|lies.

The Wl son Library and the Nat King Cole Library on the
ninth and tenth floors are also areas to which the Union seeks
access (room nos. 97-255 and 107-255). These two roons are
avail able to patients and patients' famlies. The record
reveals that famlies of patients often wait for their
relatives in these roons and nany tinmes will eat in these
roons. In addition, the record shows that fromtime to tine
patients, who are able to anbulate, go to these two roons to
find another environnment different fromthat of their room

The office conference roomon the third floor has not been
shown by substantial evidence to be an inmmediate patient care
and treatnment area. This coupled with the fact that there is
only one enpl oyee |ounge on the third floor, leads to the
conclusion that an additional area of access should be
available. It is found that either room 37-328 or another room
on the patient floor of simlar or |arger size should be nade
avail able to the Union for access to enployees. Since there
are numerous other areas which are not exclusively devoted to
patient care on the third floor, Respondent should be free to

choose which area will be designated as an enpl oyee access area
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in addition to the | ounge.

It is concluded that all of the remaining m scell aneous
roons |isted above bear a reasonable relationship to patient
treatment and care. As articulated in the description, each of
the roons contains either patient nonitoring or training
equi pnent and resources or is utilized for purposes of sone
formof treatnment or care.

Further, none of the remaining roons are regularly used for
break or lunch areas by enployees. The WIlson Library and the
Nat King Cole Library, while not directly related to patient
treatment or care, appear to be readily accessible to patients
and in part are utilized as secondary care areas for patients
when they are able to leave their roons. The unique nature of
the ninth and tenth floors as a special hotel-like
accommodation, justifies the retention of these roons for use
by patients.

Except for the third floor, in view of the alternative
roons nmade available to the Union by this Recommended Deci sion,
it is concluded that a ban on solicitation in the m scell aneous
roons described in this section is not unreasonable and may be
mai ntai ned by the Hospital w thout denying the Union or the
enpl oyees' rights under HEERA
E. The Hospital Ban Against Solicitation in the Qperati ng Room,

As previously noted, the "operating roonf is |ocated on the

subterranean floors A and B below the Acute Care Hospital.
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Wil e denomnated as a single area, the activities are clearly
di vided between the floors. Thus, the A floor of the operating
room consi sts solely of |ocker roons, a lunch roonfclassroom a
vendi ng machi ne area, a nurses' |ounge, a doctors' |ounge, an
anesthesia library, an anesthesia staff room and a pathol ogy

| aboratory. The B floor consists of fifteen operating roons
and various ancillary offices, supply roons and washroons. The
Enpl oyer argues that both floors of the operating room are
devoted to patient treatnent and care. However, it is clear
that there is a dichotony of function and activity between the

A and B fl oors.

Enpl oyees entering the A floor wear street clothes,
carrying with them any dangers of infection resulting from
associating with the public. Enployees then change clothes on
the Afloor and it is not until they are appropriately scrubbed
and dressed that they enter the B floor where the surgery is
performed. No patients whatsoever are found on the A floor.
Patients awaiting surgery or recovering from surgery are all
kept on the B floor. The entry of patients to the operating
roons is through doors on the B floor. Thus, apart fromthe
denom nation "operating room" there is nothing to distinguish
"the A floor from a separate change/l ounge area contiguous to

the operating room (See NLRB v. Los Angel es New Hospital,

supra, 106 LRRM at 2858.) The only activity which directly

relates to the surgery taking place below is the review of
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organs or biopsies by the pathology lab. It is thus concluded
that the A floor of the operating roomis not an inmedi ate
patient care and treatnent area and the ban on solicitation is
presunptively invalid.

The burden shifts to the Hospital to show that access to
the A floor of the operating roomwould disrupt patient care or
di sturb the patients. The Hospital argues that the A and B
floors are really inter-connected, observing that there is a
stairwell by which all enployees who have changed on the
A floor go to the B floor. The Hospital argues that concern
for prevention of infection is a major factor in excluding
non-staff fromthe A floor. In this regard the Hospital points
to the acuity of the the patients' condition undergoing surgery

in the operating room

It is concluded that the evidence does not establish
sufficient disruption or disturbance to justify exclusion of
the Union fromthe A floor. Al operating roons, at sone time
or another must deal with patients who are acutely ill.
Moreover, all operating roons nmust be concerned about the
infection which is likely to occur. Enployees and others
bringing food to the enpl oyees or selling drugs and
phar maceuti cal goods wear street clothes on the A floor. Thus
the presence of persons, simlarly attired, does not create a

risk of infection which would justify their exclusion. This
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argunent mnust be rejected.

Next the Hospital argues that the pathol ogical |aboratory
on the A floor creates a link which justifies-a ban agai nst
solicitation. While it is true that certain biopsies are
performed by the pathology lab on the A floor during the course
of surgery, there is no evidence that presence of union
organi zers on the A floor would disrupt the operations of the
pat hol ogi cal laboratory. This argument is rejected.

Next the Hospital argues that persons nust be excluded from
the A floor because of the need to protect patients' privacy.
In this regard, the Hospital urges that the five glass dones
which are scattered around the A floor attract persons to | ook
at the procedures taking place in the operating roons bel ow
W t hout reaching the question whether a patient's right to
privacy is invaded by a non-staff person viewi ng them while
they are under anesthesia, it is concluded that there is no
evidence on this record to justify exclusion of union
organi zers based on invasion of patients' privacy.

The dones to the operating room are usually covered. The
testinmony indicates they are only uncovered enough to permt
persons view ng the operation to see into the room Persons
wat chi ng operations either are individual or groups of
students, physicians, etc. These persons stand between the
adj acent hallway and the dones thenselves. Thus, there is

little likelihood that anyone in the hallways wll be able to
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see into the operating room Indeed, even if the dones were
| eft uncovered, no one passing down the hallways would be able
to clearly see a patient in the operating room

It is thus concluded that there is no danger to patients’
privacy by virtue of permtting non-enployees to have access to
the A floor of the operating room  Should any person violate
Hospi tal policies, excluding non-nedical personnel from view ng
the activities in the operating roons, the Hospital could take
appropriate action to exclude those persons fromthe A floor in
the future.

Finally the Enployer argues that because doctors and ot her
staff share the A floor |unchroom and facilities,
non-enpl oyees wll inpede the free flow of nedical information
bet ween personnel. This argunment nmust be rejected. The
doctors and other enployees frequently discuss non-nedi cal
matters when they are on the A floor. There is nothing in the
record to indicate that the staff, when taking a break or
changing clothes on the A floor, devote their conversations to
matters relating to the surgeries which take place on the B
floor. | ndeed, the record reveals that a contrary inference
may be drawn. The A floor is basically a change of clothes and
rest area. Should the nedical staff need to discuss patient
care related matters on the A floor, there are anple areas
where this can occur. There is a doctors' |ounge, a doctors'

change area, an anesthesia library and staff room and an
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enpl oyee | ounge/cl assroom which can be divided with a folding
partition. Thus, it is doubtful that the presence of

non- enpl oyee union organizers on the A floor of the "operating
roonf would disrupt in any way the activities on the B floor of
the operating room

In weighing the Hospital's argunents against solicitation
on the A floor of the operating roomit is necessary to
consider the nature of the work environment. The record shows
that enployees rarely, if ever, |eave the operating room for
breaks and |unches. Less frequent are any predictable |unch
and break schedules. The record indicates that it is difficult
to draw enpl oyees away from this work environment once they
have begun their workday. Thus there are no reasonable
alternatives for access to operating room enpl oyees other than
roons which are located on the A floor.

It is concluded that the total ban against solicitation on
the A floor of the operating roomis overbroad and unreasonably
l[imts the rights of the Union to have access to enpl oyees and
the rights of enployees to have access to union organi zers.
Non- enpl oyee organi zers can enter the A floor, and be directed
to areas where they can neet with enpl oyees to discuss matters
of concern to 'the enployees and to the Union. In this regard,
it is noted that there are a nunber of |ocker roons on the A
floor. The |ounge/classroomhas a folding partition that would

separate the doctors and others eating in the |unchroom from
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enpl oyees who wish to discuss Union matters with
representatives of various enployee organizations. In addition
there is a nurses' |ounge (room no. AS-255) which may be
utilized to neet with enployees away from the other staff on
the A fl oor.

In sunmmarizing the various areas avail able to non-enpl oyee
organi zers, it is not the intent here to indicate that they
shoul d be given access concurrently to each and every room
di scussed. Rather, the Hospital nay place reasonable
restrictions on union organizers and limt themto the various
areas of the A floor operating roomwhere their presence is the
| east disruptive.

F. The Viol ati ons O HEERA

It has been found that the Hospital has pronmul gated an
overbroad and unreasonabl e ban against union solicitation on
the patient care floors and in the operating roomof the Acute
Care Hospital. This ban on solicitation unreasonably denies
enpl oyees and enpl oyee organi zations their rights under HEERA
Thus it is found that by the promul gati on and mai nt enance of
t he ban against solicitation described in the sections above,
t he Enpl oyer has unreasonably denied enpl oyees' and enpl oyee
organi zations' rights guaranteed by California Governnment Code

Section 3571(a) and (b).31 It is appropriate that an order

31Al t hough the original and Amended Charge purportedly
allege a violation of section 3571(d), the amendnments to the
Charge as well as Charging Party's representation by letter dated
May 4, 1981, indicate that this aspect of the Charge was
wi t hdr awn.
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correcting these violations should issue.

G  The Renedy.

It having been found that the Enployer viol ated
section 3571(a) and (b) of HEERA it is appropriate to order
that the Hospital revise its access rules to be consistent with
this Proposed Deci sion.

The Hi gher Education Enpl oyer-Enpl oyee Rel ati ons Act
provides that upon finding a violation of its ternms, PERB may
"take such action .. . as the Board deens necessary to
effectuate the policies of [HEERA]" (Cal. Gov. Code,
sec. 3563(h)) . In fashioning such renedies, PERB is expressly
granted the authority to issue cease and desist orders and
direct parties to take affirmative action. (Cal. CGov. Code,
sec. 3563.3.)

It is appropriate in this case to order the Hospital to
cease and desist frommaintaining a total ban on solicitation
by non-enpl oyee organi zers on the patient floors of the Acute
Care Hospital and in the operating room Specifically,
Respondents should be ordered to cease and desist from
mai ntaining a ban on solicitation in the enpl oyee |ounges on
floors 2 through 10 and a ban on access to the classroons on
the patient floors of the Acute Care Hospital denomi nated in
t he deci si on above when these roons are not otherw se used for

training of staff or enployee conferences.
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It is inportant to keep in mnd that this renmedy is
fashioned with full know edge of the fact that there are
conpeting enpl oyee organi zati ons seeking to organi ze enpl oyees
at the UCLA Hospital facility. Thus, until an exclusive
representative, if any, is selected, it is necessary that the
Hospital be given sone latitude in fashioning reasonable
restrictions upon the rights of access of union organizers to
the patient floors, to the |ounges on those floors, and to the
classroonms. In this regard, it is not unreasonable for the
Hospital to require that representatives of enployee
organi zations utilize specific elevators and access routes.
Further enpl oyee organi zations nmay be required to follow a
schedul e which would avoid conflicts between conpeting
or gani zati ons seeking access to the sane location at the sane
time. The Hospital may reasonably schedul e access to the areas
and determne the manner in which that access shall be
achi eved. However, the right to regulate access is not the
right to prohibit it.

Simlarly, the Hospital will be required to cease and
desi st from unreasonably limting access to the A floor of the
operating room In this regard, however, the Hospital is given
reasonable latitude to determne the areas in which the access
will be permtted as well as to decide the schedul e which nust
be maintained in order to have access to the enpl oyees on the

A fl oor.
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Finally, it is appropriate that Respondent be required to
post a notice which incorporates the ternms of this Order. The
Noti ce should be subscribed by an authorized agent of the
Enpl oyer indicating that the Hospital wll conply with the
terns of the Order. The Notice shall not be reduced in size.
Posting of such Notice will provide enployees and enpl oyee
organi zations witten notice that the Enployer has acted in an
unl awful manner and is being required to cease and desist from
this activity. It effectuates the purposes of HEERA that
enpl oyees and enpl oyee organi zations be inforned of the
resolution of this controversy and further it will announce the
Enpl oyer's readiness to conply with the ordered renedy. See

Pl acerville Union School District (9/18/78) PERB Decision No.

69. in Pandol & Sons v. ALRB and UFW (1979) 98 Cal . App. 3d 580,

587, the California District Court of Appeal approved such a
posting requirenent. The United States Suprene Court approved

a simlar posting requirenment in NLRB v. Express Publishing Co.

(1941) 312 U.S. 426 [8 LRRM415].

PRCPOSED ORDER

Upon tHe foregoi ng Findings of Fact, Conclusions of Law,
the entire record in this case, and Governnment Code
section 3563.3 of the H gher Education Enpl oyer- Enpl oyee
Rel ati ons Act,

| T I S HEREBY ORDERED t hat Respondents, Regents of the

University of California and the University of California at
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Los Angel es Medical Center and their representatives shall:
1. CEASE AND DESI ST FROM
(a) Denying to enployee organizations a reasonablé
right of access to the patient floors of the Acute Care
Hospital and to the A level of the operating room subject to
the Hospital's right to reasonably regulate the nunber of
enpl oyee organi zations granted access at any one tine and the
| manner in which access shall be achieved to these areas. Such
access shall at l|east include:

(1) Al enployee lounges on the patient floors 2
through 10 of the Acute Care Hospital and
the classrooms on floors 2 through 10 to the
extent the classroons are not scheduled for
in-service training of enployees or staff

conf erences;

(2) The enpl oyee | ocker roons,
| unchroom cl assroom and nurses |ounge on the
A floor of the operating room
(b) Denying to enployees their right to form join,
and participate in the activities of enployee organizations of
their own choosing for all statutorily perm ssible purposes or
to refuse to do so.

2. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CIl ES OF THE H GHER EDUCATI ON
EMPLOYER- EMPLOYEE RELATI ONS ACT:
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(a) Wthin five (5 workdays after this Decision
becones final, prepare and post copies of the NOTICE TO
EMPLOYEES attached as an appendix hereto for at least thirty
(30) workdays at the University headquarters office in
Berkel ey, California as well as in conspicuous places in areas
of the University of California at Los Angeles, Center for
Heal th Sciences where notices to enployees are customarily
posted. This Notice nust not be reduced in size and reasonable
steps should be taken to see that it is not defaced, altered or
covered by any material.

(b) Wthin twenty (20) workdays from service of the
Final Decision herein, give witten notification to the
Los Angel es Regional Director of the Public Enploynent
Rel ati ons Board of the actions taken to conply with this
Order. Continue to report in witing to the Regional Director
thereafter as directed. Al reports to the Regional Director
shall be concurrently served on the Charging Party herein.

Pursuant to California Adm nistrative Code, title 8, part
[11, section 32305, this Proposed Decision and Order shall
becone final.dn July 20, 1982, unless a party
files a tinely statenént of exceptions. In accordance with the
rules, the statement of exceptions should identify, by page
citation or exhibit number, the portions of the record relied
upon for such exceptions. See California Adm nistrative Code

title 8, part 111, section 32300. Such statenment of exceptions
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and supporting brief nmust be actually received by the executive
assistant to the Board at the headquarters office of the Public
Enpl oynent Rel ati ons Board in Sacranento before the close of
business_(S:OO p.m) on July 20, 1982, in order to

~be tinely filed. See California Adm nistrative Code, title 8,
part 111, section 32135. Any statenent of exceptions and
supporting brief nust be served concurrently wth its filing
upon each party to these proceedings. Proof of service shall
be filed with the Board itself. See California Adm nistrative
Code, title 8, part Ill, sections 32300 and 32305, as anended.

Dated: June 30, 1982

Stephen H. Nai man
Adm ni strative Law Judge
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APPENDI X

NOTI CE TO EMPLOYEES
"POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. LA-CE-1-H in which
all parties had the right to participate, it has been found that the
The Regents of the University of California, University of
California at Los Angeles, Medical Center violated Government Code
sections 3571(a) and 3571(b). -

As a result of this conduct we have been ordered to post this
Notice, and will abide by the following. We will:

1. CEASE AND DESI ST FROM

(a) Denying to enployee organizations a reasonable right of
access to the patient floors of the Acute Care Hos |taI and to the A
| evel of the operatlnﬂ room subject to the Hospital's right to
reasonably regulate the nunber of enployee organizations granted
access at any one tine and the manner in which access shall be
achieved to these areas. Such access shall at least include

1% Al | ng;oyee | ounges on the patient floors 2
through 10 of e Acute Care Hospital and the classrooms on floors 2
through 10 to the extent the classrooms are not scheduled for
in-service training of enployees or staff conferences;

(2) The enpl oyee locker rooms, |unchroom classroom and
nurses |lounge on the A floor of the operating room

~ (b) Denying to enployees their right to form join, and
participate in the activities of enployee organizations of their own
choosing for all statutorily perm ssible purposes or to refuse to do
s0.

Dat ed: THE REGENTS OF THE UNI VERSITY OF
CALI FORNI' A, UNI VERSITY OF CALI FORNI A
AT LOS ANGELES, MEDI CAL CENTER

By

“Authorized Agent

THIS IS AN OFFICIAL NOTICE. | T MUST REMAIN POSTED FOR AT LEAST
Thirty (30) WORKDAYS FROM THE DATE OF POSTI NG AND MUST NOT BE
REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED BY ANY MATERI AL.
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