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Teachers Associ ation, CTA/NEA;, Patricia W MIls, Attorney
(Breon, Galgani, Godino & O Donnell) for Mddesto City School s.

Bef ore Tovar, Morgenstern and Burt, Menbers.
DECI SI ON

MORGENSTERN, Menber: The Modesto Teachers Associ ation,
CTA/ NEA (MIA or Associ ation) excepts to the proposed decision
of a hearing officer of the Public Enploynent Rel ations Board
(PERB or Board) dism ssing t he charge that the Modesto City
Schools. (District) violated subsections 3543.5(a), (b) and (c)
of the Educational Enploynment Rel ations Act (EERA) by
unilaterally altering the policy concerning teacher

eval uations.?

'EERA is codified at Government Code sections 3540 et
seq. All other statutory references are to the Governnent Code
unl ess otherw se specified.

Subsections 3543.5(a), (b) and (c) provide as follows:

It shall be unlawful for a public school
enpl oyer to:



FACTUAL SUMVARY

During the 1971-72 school year, before the effective date
of the EERA and before certification of the Association as an
exclusive representative of a unit of certificated enpl oyees in
the District, the District's evaluation policy provided that
per manent enpl oyees be evaluated every three years. The Stul
Act was enacted in 1971. Education Code section 44664 outlined
eval uation procedures for certificated enployees and provided,
inter alia, that evaluations of personnel wi th permanent status
be conducted "at |east every other year."

The District forned a conmttee in order to conformits
evaluation policy to the Stull Act requirenents.

The eval uation procedure adopted by the District provided

t hat permanent teachers be evaluated every two years.

Ji m Enochs, assistant superintendent, participated on the

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organi zations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.



comm ttee which devel oped the eval uation standards subsequent
to passage of the Stull Act. Enochs testified that the
commttee was directed to devel op guidelines in confornmance
with the new law and consistent with the District's past
practice which, he testified, permtted back-to-back

eval uations of substandard enpl oyees.

Enochs stated that "our practice had been that substandard
- eval uatees were eval uated successive years, even if they were
“permanent enpl oyees." Enochs explained that the absence of the
phrase "at |east" preceding "every two years" was an
i nexplicabl e oversight, which was insignificant. He pointed
out that, in 1972, no one worried about being challenged on
"technical" points. He stated that:

. . . we had past practice in front of us.
And that, as | nentioned to you, was our
charge, to bring it inline with the Stul
Bill |anguage, which nmeant we had to

eval uate nore frequently, but do not give up
past practice, which allowed us to evaluate
subst andard enpl oyees in successive years.

In 1975, another conmttee was fornmed to revise the
District's evaluation guidelines. R chard DeWwlf, a teacher in
the District, was a nenber of that committee. As a result of
the commttee' s work, tistrict policy 6360 was adopted in
Novenber 1976. That policy also required that pernmanent
t eachers be evaluated every two years.

DeWl f acknow edged that, w thout discussion, the

eval uation procedure of policy 6360 was attached as Appendi x B



to the parties' first negotiated agreenent covering the 1976-77
school vyear.? However, in negotiations for the 1977-79
successor agreenent, the issue of evaluations arose. The
District sought to "clarify" what it perceived as its right to
eval uate substandard teachers in consecutive years. It
proposed that permanent teachers be evaluated "at |east every
two (2) years." (Enphasis in original.) Enochs testified
that, while he had no specific know edge about the 1977

negoti ations, he had been advised by the District's |ega
counsel that, should the District accede to MIA's desires to
nove subjects from the appendices to the text of the contract,
it should use nore specific and precise |anguage.

According to JimFletcher, resource teacher and District
bargai ning team nenber, the District offered this proposal for
the follow ng reason:

The District was seeking clarification, in
ternms of |anguage, regarding the eval uation
of permanent enpl oyees who are not nornmally
schedul ed for evaluation. The situation

exi sted where sone individuals indicated
that such a right did not exist. The

f ||2The appendi ces attached to the contract are described as
ol | ows:

The following naterial is attached at MIA's
request and Is not directly part of the
coll ective bargaining contract.

These Appendi ces address thenselves to
agreenments on issues of concern to the
parties over the course of negotiations and
of consult procedures under the Rodda Act.



District was in the position of saying that
past practice had indicated under any nunber
of circunstances that individuals could be
eval uated on years when they were not
normal Iy schedul ed for evaluation, and that
clarification |anguage needed to be included
into the contract to make that clear.

Jon Wal ther, MIA president and nenber of the 1977 MIA
bargaining team testified that the District also nade a
proposal which provided that it could evaluate ten pernmanent
teachers per year who were not scheduled for eval uations.
However, Fletcher testified he was not famliar with this
proposal. In evidence is MIA's counterproposal which it
submtted in response to the District's proposal for ten extra
teacher evaluations. MIA countered with a proposal limted to
five extra elenentary and three extra high school teacher
eval uations. The parties' negotiations reached inpasse, and
each presented its final witten proposal to the nediator. The
District proposed that permanent enpl oyees be evaluated if they
recei ved substandard evaluations or if good-faith reasons
existed to deviate fromthe biennial pattern. MIA proposed
that the evaluation procedures set forth in the 1976 agreenent

be mai nt ai ned.

When the parties finally reached agreenent on the 1977-79
contract, the prior evaluation procedure provision ("every two
years") was retained in the attached appendi x.

During negotiations for the next agreenent, the District's

initial position, presented to MTA in July 1980, was that



probationary and tenporary enpl oyees be evaluated nore than
once each school year and pernmanent enpl oyees nore than every
two years if the evaluator determned that inprovenent was
needed and assistance had been offered.

In February 1981, the District altered its eval uation
pr oposal . It conditioned consecutive eval uations on the
evaluator's determnation that serious deficiencies existed,

i nprovenent was needed and assi stance had been offered. In My
1981, the parties reached agreenent. Wth four provisions
excepted, the contract was nmade retroactive to 1979. Pursuant
to a letter of understanding, a provision regarding teacher
eval uati ons was nade effective Septenber 1, 1981. It provides:

If serious deficiencies exist and are

identified during the eval uation process,

the District nmay offer assistance to and

monitor and record the response of the

enpl oyee during the followng year. This

process shall not be used as a neans of

harassnent of any enpl oyee.

In its unfair practice charge filed on March 5, 1981, MIA
all eged that on or about Septenber 10, 1980, the District
unilaterally changed the evaluation policy as it appeared in
policy 6360. Specifically, MA clainms that, beginning in
Sept enber 1980, the District:

[ E] val uat ed, observed and ot herw se used the
eval uati on procedure, including conferences,
on permanent teachers such as Lester Gosa

and Val MFadin; despite the fact that these

per manent teachers were eval uated under the
policy during the 1979-80 school year.



Thr oughout the hearing, MIA wi tnesses nmaintained that the
consecutive evaluations of Gosa and McFadin during the 1979-80
and 1980-81 school years were the first such incidents to occur
and thus evidenced a change in past practice. DeWlf, enployed
as a teacher in the District for 26 years and a self-proclained
expert on Stull Act evaluations, testified that he never heard
of a teacher being evaluated every year and if he had known of
it, he "would have raised hell." He later changed his
testinony to limt this statement to the period after 1976.

Wal t her, enployed by the District for over 15 years,
testified that, since adoption of policy 6360 in 1976, he had
been evaluated every two years and, until approached by Gosa in
Septenber 1980, had not been aware of other pernmanent enpl oyees
bei ng evaluated nore frequently. Prior to 1972, Wlther
testified, tenured teachers were not observed or evaluated on a
regular basis and there was very little teacher evaluating
taki ng pl ace. |

McFadin testified that he was officially evaluated during
both the 1979-80 and the 1980-81 school years. He had al so
been evaluated in the 1976-77 and 1977-78 school years.

MIA call ed Mel vin Jennings, director of personnel, as an

adverse witness and questioned him about the eval uations of
Gosa. Joint Exhibit #4 contains docunents which were prepared
in the fall of 1980 and which refer to Gosa's previous

eval uati on. The exhibit includes classroom factual eval uation



forms and post-conference observation forns. One document is a
meno dated Novenber 3, 1980, addressed to Gosa and prepared by
his principal, Jerone Kopp, which sunmarizes a neeting between
the two. In pertinent part, the neno notes:
1. Informed M. - Gosa that we woul d not
conduct an official evaluation as
prescribed by district policy for the
1980- 81 school year, (Per information
fromthe Director of Personnel)
2. M. Gosa was infornmed that we woul d
continue to make regul ar observations
of his program
Jennings testified that he had conversations w th Kopp
concerning Gosa, but he testified that he did not renenber
maki ng the statenent referenced in point one of Kopp's neno.
Jennings stated that his conversation with Kopp concerned
Gosa's health and that Gosa was not evaluated during the
1980- 81 school year because Gosa was placed on a nedical |eave

of absence.® However, when further questioned, Jennings was

H Ifg\/\Dadditional points in Kopp's nmeno referred to Gosa's
eal t h:

5.. M. Cosa indicated to M. Kopp that he
was having a health problem and woul d
be seeing his doctor in the next few
days. He further indicated that he may
find it necessary to take a nedi cal
| eave of absence.

6. M . Kopp expressed his concern with
regard to M. Gosa's health and
indicated that if there was anything we
could do to help to please let us know.



unable to explain why Gosa's nedical |eave prevented a second
eval uation but did not prevent classroom observations.

The District presented evidence to support its claimthat
t he past practicé did include back-to-back eval uations of
substandard teachers. Respondent's Exhibit #4 contains
assorted evaluations, including those of: Janmes Leonard, a
per manent teacher, evaluated during the 1976-77 and 1977-78
school years; Howard Hill, evaluated in 1964, 1965, 1966, 1970
and 1971; Jack Wer, evaluated in 1974 and 1975; and MFadin,
evaluated in 1976-77 and 1977-78. These docunents were
introduced w thout further comment fromDistrict w tnesses.
MIA wi tnesses testified that they had no know edge of these or
any other past consecutive evaluations and that, in general,
MIA did not receive copies of teacher evaluations.

DI SCUSSI ON

The District asserts that it is entitled to perform
consecutive evaluations of all teachers whenever they are
determ ned to be substandard. Such a policy is one of
generalized application and continuing effect. Under the

standard articulated in Grant Joint Union H gh School District

(2/ 26/ 82) PERB Decision No. 196, the Association's allegation
is cognizable as an unfair practice.
Since evaluation procedures are an enunerated subject of

bargaining and within the scope of representation4 and since

“Subsection 3543.2(a) provides in pertinent part:



the Association's interpretation of the policy precluding
yearly eval uations does not contravene an inflexible standard
establi shed by the Education Code, MIA's charge would be
sustained if the record denonstrated that the D strict
unilaterally altered a provision of the agreenent or the
consi stent past practice.

It is our assessnent, however, that the record supports the
hearing officer's conclusion that the existing policy has |ong
been in place, and that that policy or past practice is one of
eval uating teachers who are substandard on a "back-to-back"

basis. Therefore, the District did not conmit a unilateral

The scope of representation shall be limted
to matters relating to wages, hours of

enpl oynent, and other terns and conditions
of enploynent. "Terns and conditions of

enpl oynment” mean health and wel fare benefits
as defined by Section 53200, |eave, transfer
and reassignnent policies, safety conditions
of enploynment, class size, procedures to be
used for the evaluation of enpl oyees,

organi zational security pursuant to Section
3546, procedures for processing grievances
pursuant to Sections 3548.5, 3548.6, 3548.7,
and 3548.8, and the |layoff of probationary
certificated school district enployees,
puasuant to Section 44959.5 of the Education
Code.

See WAl nut_Valley Unified School District (2/28/83) PERB
Deci sion No. 289 and Jefferson School D strict (6/19/80) PERB
Deci sion No. 133, rev. pen., 1 CGvil 50255. See also
Certificated Enployees Council v. Mnterey Peninsula Unified
School District (1974) 42 Cal.3d 328 where the Court held that
the neet and confer requirenments of the Wnton Act were
applicable to devel opnent and adopti on of teacher eval uation
and assessnent gui deli nes.

10



change when it sinply continued to practice what it had been
practicing for 17 years.

The | anguage of the evaluation provision attached to the
contract mandates the evaluation of permanent teachers "every
two years." The detailed evaluation procedure specifically
i ncludes an express provision permtting nore frequent
eval uations of probationary enployees. No simlar exception
appears in the witten agreenent exenpting substandard
teachers. Contrary to our dissenting colleague, we do not find
from these facts that the policy unanbi guously precludes
consecutive evaluations. W find only that the policy is
silent as to the frequency of substandard eval uations and woul d
interpret the policy's silence in accord with the purpose
intended to be served by the policy.

The Stull Act and the District's policy on teacher
evaluations did not arise froma concern to protect teachers
from an excessive nunber of evaluations. Rather, the issue of
teacher evaluations grew froma public policy concern that a
m ni num frequency of evaluations be insured. In other words,
the | anguage of the policy nust be read not as intending to
restrict evaluations but to guarantee the mai ntenance of
t eacher conpetency. Under these circunstances, it seens
i ncongruous to find that the parties intended, by their silence
on the substandard teacher category, to foreclose the option of

consecutive evaluations. W find, then, that the contract is

11



facially anbiguous and will not ignore the evidence regarding

bargai ning history or past practice. Marysville Joint Unified

School District (5/27/83) PERB Decision No. 314; Ri o Hondo

Community Col |l ege District (12/31/82) PERB Decision No, 279.

The bargaining history regarding the evaluation procedure
spans a ten-year period. The 1971-72 Handbook, which permtted
eval uations every three years, was nullified by the Stull Act's
requi renent that teachers be evaluated at |east every other
year. \When the District conmttee rewmwote its policy, it
required evaluations every two years. Enochs' testinony was
that it intended to preserve the consecutive eval uation

practice in substandard teacher situations.

Enochs nore specifically testified that in 1972, a
commttee, of which he was chairman, was constituted to bring
the District's evaluation policies in line with the Stull Act
whil e keeping them continuously in line with its existing
practices. He testified that the existing practice at that
time permtted back-to-back evaluations for substandard
teachers. He acknow edged that the term "at |east" was
i nadvertently omtted fromthe witten policy but unequivocally
insisted that it was their clear intention to nmaintain that
practice. He stated, "That was our intention. Because we had
past practice in front of us." He goes on to say that the
charge of the commttee was to bring the District in line with
the Stull Act, "but not give up past practice which allowed us

to evaluate substandard enpl oyees in successive years."

12



The evidence indicates that three of the several teachers
on this conmttee were appointed by the Association and that
the Association itself was interviewed before the policy was
put into effect.

The Association argues it never knew of the policy or the
practice of back-to-back evaluations of substandard teachers.
Yet it put on no one to testify that Enochs was incorrect, that
this was not the policy in 1972, that its recollection or
know edge of the policy was different, or that there was no
such past practice before it. Indeed, all MA w tnesses who
spoke from first-hand knowl edge of that policy were careful to
restrict their corments to the period of 1976 or |ater, even
t hough many were teachers in the District earlier. o

In support of the instant case, MIA cites to the bargai ning
history as circunstantial evidence denonstrating that the
District consistently perceived its agreenment not to include a
consecutive eval uation provision.

It can be argued that the District's efforts to specify its
consecutive evaluation authority was designed to attain a
previously unsecured right. It can also be argued, however,
that the fact that the District rejected MIA's proposa
permtting only a certain nunber of consecutive eval uations
supports the District's contention that the past practice
permtted back-to-back evaluations of all substandard

teachers. As is true when interpreting the significance of a

13



uni on's unsuccessful bargai ning demands, the enployer, by its
negoti ati ng conduct, does not relinquish its right to act in
accordance with the established past practice. See Beacon

Pi ece Dyeing and Finishing Co., Inc. (1958) 121 NLRB 953;

d obe-Union, Inc. (1977) 233 NLRB 1458. W are thus unwilling

to deduce on the basis of these bargaining proposals that the
past practice in fact precluded consecutive eval uations.
Rat her, we find plausible the District's contention that its
efforts to clarify the policy |anguage were notivated by the
Associ ation's demand to nove the addended policy |anguage into
the body of the bilateral agreenent.

Utimately, the critical issue relevant to bargaining
hi story involves the neaning of the |anguage as witten into
the 1972 policy since it is uncontested that that |anguage was
incorporated without alteration into the 1976 agreement. MIA
never squarely addresses this issue. No witness refutes
Enochs' testinmony that the policy in 1972 was to permt
back-to-back evaluations. MIA avoids this issue and falls back
on the argunment it was unaware of the policy. However, in the
face of the evidence that the policy has been in effect for 17
years, that the MIA representatives on the conmttee in 1972
had it before them that this has affected several teachers,
that one of the principal parties of this case had hinself
recei ved back-to-back evaluations a few years earlier, and that
the Association was a representative of the teachers during
this period, we nust conclude that the Association knew or
shoul d have known of the policy.

14



The strongest evidence in support of MIA's position is
found in the testinony of Jennings, referring to the neno
prepared by Kopp which states that a second evaluation of Cosa
woul d not be conducted "as prescribed by district policy for
the 1980-81 school year." Jennings' testinony does nothing to
refute this direct |anguage, and thus the nenpo appears to
establish that at |east one adm nistrator viewed the policy as
does MIA. However, Jennings becane the personnel officer in
1980 and had ho first-hand know edge of the past practice.

O her District witnesses with prior direct know edge of its
hi story had the opposite view of the policy.

Based on the totality of the evidence presented, we
conclude that MIA has failed to denonstrate that the District
has unilaterally altered its evaluation policy because we find
that the District has regularly conducted consecutive
eval uations of substandard teachers. Thus, we dismss MA's
unfair practice charge. W also deny MIA's request to present
oral argument or supplenmental briefs in this case finding that
the record before the Board provides anple basis for our
det erm nati on.

ORDER

Based upon the foregoing findings of fact and concl usions

of law, and the entire record in this case, the conplaint

agai nst the Modesto Gty Schools is hereby D SM SSED

Menber Tovar joined in this Decision. Menber Burt's dissent
begi ns on page 16.

15



Menber Burt, dissenting:

| agree with the majority that procedures for evaluation
are within scope, and therefore that pribr to changi ng such
procedures the District nust provide the exclusive
representative with notice and an opportunity to negoti ate. In
this case the question is what the operative procedure for
eval uations was, and thus whether a change occurred.

Resol ution of this question depends upon whether the District
established a practice of evaluating allegedly substandard
teachers nore often than once every two years, contrary to the
express |anguage of its witten policy.

The majority finds that the witten policy is anbi guous,
and that resort to parol evidence is necessary. For the
conclusion that the witten policy is anbiguous, ny coll eagues
rely in part upon evidence of a practice contrary to the
policy. In nmy view, resort to extrinsic evidence is neither

'necessary nor proper unless the policy is anbiguous on its
face; there is an analytical flaw in looking to extrinsic
evidence to create an anbiguity and then to find that resort to
extrinsic evidence is proper. The policy in question provides
that "permanent teachers are evaluated every two

years . . . ." In the same clause, it provides for nore
frequent evaluation of probationary teachers. The Stull Act,

with which the policy was designed to conply, itself contains

16



| anguage permtting teéchers eval uations "at |east every other
year." Gven the |anguage of the Stull Act, and the |anguage
in the very section of the District's evaluation policy in
controversy, it is clear to me that the District knew how to
draft clear and concise |anguage providing for evaluations nore
frequent than every two years. |Instead, it drafted |anguage
which clearly and unanbi guously provided for eval uations every
two years —no nore, no less. There is no anbiguity in the
District's policy which would justify a resort to extrinsic

evi dence.

Even if reference is nade to extrinsic evidence to
determ ne what the evaluation policy was, | do not find the
evi dence allegedly establishing a past practice to be
convincing. The District relies upon evidence of 12 incidents
i nvol ving preparation of evaluations nore frequently than every
two years. These 12 incidents, involving a total of four
different teachers, occurred over a period of approximtely 17
years. The evidence indicated that the District did not serve
these nore frequent evaluations on the Association, and that
the Association did not have actual notice of the eval uations.
In ny view, for a practice to nodify the express terns of a
negotiable witten policy, it must have been regularly
occurring, open and notorious, and known to the Associ ation.
In essence, the District's argunent is that it violated the

witten policy often enough to effectively supersede it by

17



practice, and that the Association never objected. |In this
case the evidence is that back-to-back annual eval uations
occurred infrequently and sporadically, and were not known to
the Association. On such facts, | cannot conclude that the
clear terns of the policy were superseded by practice. That
woul d be tantanount to holding that the Association waived its
right to negotiate regarding a change in the negotiabl e subject
of evaluation policy by failing to object to violations of that
policy which it neither knew of nor had reason to know of.

| find further indication that the District policy
permtted evaluation of regular teachers no nore frequently
than every two years in the fact that the District repeatedly
attenpted to nodify the |anguage in negotiations. | reject the
majority's finding that it would be sonehow unfair to rely upon
evidence of the District's unsuccesful attenpts to nodify its
policy during negotiations to show that the express terns of
the policy governed. The majority confuses the statutory right
to negotiate enjoyed by unions, a waiver of which will not be
inferred, with the District's attenpt in this case to
denonstrate that the Association waived its right to object to
the District's change in a negotiable policy. The District's
contention that it nodified its witten policy by practice, and
therefore that no unilateral change occurred, is an affirmative
defense upon which it has the burden of proof. | see no

problemwth drawing the reasonable inference from its attenpt

18



and failure to nodify its witten policy through negotiations,
to wt, that absent a negotiated nodification, the D strict
itself believed that it l|lacked the right to evaluate regul ar
teachers nore often than every two years.

In summary, | would find the |anguage of the District's
policy to be clear and unanbi guous on its face, and to all ow
eval uati on of permanent teachers no nore than once every two
years. | would find resort to extrinsic evidence neither
necessary nor proper. | would hold that if reference to
extrinsic evidence is made, the departures fromthe witten
policy were sporadic and infrequent and, noreover, that they
were unknown to the Association. Therefore, | would find that
such departures fromthe witten policy did not supersede it.
| would find that the District's repeated attenpts to nodify
t he express |anguage of the policy provide sonme indication that
the District itself understood that it did not have the right
to eval uate permanent teachers nore often than once every two

years.

| would thus hold that, by unilaterally changing its
eval uation policy, the District violated subsections 3543.5(a),

(b) and (c) .
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