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Bef ore Tovar, Morgenstern and Burt, Menbers.
DECI SI ON

MORGENSTERN, Menber: The California State University (CSU
or University) requests reconsideration of Decision No. 351-H
of the Public Enploynment Rel ations Board (PERB or Board)
wherein the Board found the Supervising Public Safety
Oficers | (sergeants) not to be supervisory enpl oyees under
section 3580.3 of the H gher Education Enpl oyer-Enpl oyee
Rel ati ons Act (HEERA).l The University al so requests that

the Board join in judicial review of its decision.

'HEERA is codified at Government Code section 3560 et
seq. Section 3580.3 provides:

"Supervi sory enpl oyee" neans any individual,
regardl ess of the job description or title,
having authority, in the interest of the
enpl oyer to hire, transfer, suspend, |ay



DI SCUSSI ON

A. Request for Reconsi deration

PERB rul e 32410(a) provides that any party to a decision of
the Board may, because of extraordinary circunstances, file a
request to reconsider that decision.? In making such a
request in the instant case, the University clainms that the
Board reached erroneous conclusions fromthe evidence
presented, and that an agreenment reached subsequent to the
Board's decision mandates the exclusion of sergeants fromthe
establ i shed unit.

We find each of the University's argunents to be w thout

nerit.

off, recall, pronote, discharge, assign
reward, or discipline other enployees, or
responsibility to direct them or to adjust
their grievances, or effectively to
recomnmend such action, if, in connection
with the foregoing, the exercise of such
authority is not of a merely routine or
clerical nature, but requires the use of

i ndependent judgment. Wth respect to
faculty or academ c enpl oyees, any
departnment chair, head of a simlar academc
unit or program or other enployee who
perforns the foregoing duties primarily in
the interest of and on behal f of the menbers
of the academ c departnent, unit or program
shal | not be deened a supervisory enployee
solely because of such duties .

Enpl oyees whose duties are substantlally
simlar to those of their subordinates shal
not be considered to be supervisory

enpl oyees.

2pERB rules are codified at California Adm nistrative
Code, title 8, section 31001 et seq.



As a prelimnary issue, it is noted that CSU s
reconsi deration request asks for "reconsideration by the ful
Board of the decision nade . . . by two nmenbers of a
t hr ee- nenber panel . "

PERB rul e 32410(a), which contenpl ates reconsi derati on,
directs only that "Any party to a decision of the Board itself
may, because of extraordinary circunstances, file a request to
reconsi der the decision within 20 days follow ng the date of
service of the decision.” Since, considered in its comon
vernacul ar, reconsider neans to review a previous matter, the
inplication is that the same body that first issued the
deci sion would review it and rul e again.

We al so note that Governnent Code subsection 3541(c)
establishes that, while PERB nay del egate its powers to any
group of three or nore Board nenbers, "Nothing shall preclude
any board nenber from participating in any case pending before
the board." Interpreting this statutory |anguage as providi ng
that any Board menber, on his or her owmn initiative, my well
have authority to enter into a reconsideration issue, we do not
find any reason to allow a party to override the Board's
decision to assign a particular case to a three-nmenber panel.
We, therefore, rest on the Board' s authority to panel its
decisions and find that the parties' right to petition for
reconsi deration does not extend farther than reexam nation by

the origi nal panel.



The main thrust of CSU s reconsideration request is to
reargue the significance of those facts appearing in the record
whi ch support its position that the sergeants are supervisors.
However, the Board's decision is based on its consideration of
the totality of evidence presented. Notw thstanding specific
i nstances where a sergeant's disciplinary recomendati on was
uphel d, the record as a whole anply supports the Board's
finding that the process by which discipline was inposed did
not invest sergeants with the authority to discipline or to
effectively recommend the discipline of other enployees.
| ndeed, the decision refers to action taken within disciplinary
gui delines, a sergeant's discussion with a |lieutenant before
issuing a reprimand, disciplinary decisions reached by
consensus and joint recommendations of discipline by the
sergeant and |ieutenant.

The Board found fromthe evidence that sergeants did not
exerci se independent judgnent when adm nistering disciplinary
action. Rather, discipline was ordered in accordance with a
sergeant's reconmmendation only to the extent that, upon review,
the sergeant's recomrendation conforned to the superior's
opinion. W find lacking the critical elenent of autonony and
control which the Board has consistently denmanded to establish

supervi sory status. Unit Determ nation for Professional

Scientists and Engi neers, Lawence Li ver nore Nat i onal

Laboratory, of the University of California Pursuant to




Chapter 744 of Statutes of 1978 (H gher Educati on

Enpl oyer - Enpl oyee Relations Act) (3/8/83) PERB Deci sion

No. 246b-H  Having reached the ultimte factual conclusion
that the sergeants possess no effective disciplinary authority,
we find that the University has failed to denonstrate the sort
of extraordinary circunstances which justify the grant of

reconsi deration. Ri o Hondo Community College District

(5/16/83) PERB Decision No. 279a.

The Board is not persuaded by CSU s citation to Eastern
G eyhound Lines v. NLRB (6th Cir. 1964) 337 F.2d 84 [57 LRRM

2241] and its claimthat the Board erred in regarding those

i nstances where sergeants' specific reconmendati ons were
altered by their superiors as calling into question whether
sergeants were truly vested with disciplinary authority. The
G eyhound court found the disputed enployees in that case to be
supervi sors based, in part, on its view that the recomendati on
remai ned effective if sone discipline was neted out. However,
that conclusion has by no neans been universally adopted.

(See, for exanpl e, Bodolay Packagi ng Machinery, Inc. (1982) 263

NLRB 320 [111 LRRM 1180].) Indeed, this is so because the
factual determ nation of supervisory status involves the review
of a nyriad df job duties that are never identical. 1In the
instant case, for exanple, including the 59 sergeants in the
supervi sory cadre woul d have resulted in approximtely 100

i ndividuals directing a nonsupervisory work force numnbering



197. In contrast, the 121 dispatchers determ ned to be
supervisors in &Geyhound directed the daily bus operation of
sone 3,000 drivers. That fact alone is sufficient to

di stingui sh Greyhound fromthe case before us and, thus, to
seriously limt its precedential value. As has beén observed,
gradations in the degree of authority over fellow enpl oyees is
so infinite and subtle that a |arge nmeasure of inforned

di scretion and expertise is necessarily involved in determning

supervisory status. Laborers & Hod Carriers v. NLRB (9th Cir.

1977) 564 P.2d 838 [97 LRRM 2287]; Mon R ver Towi ng, Inc. v.
NLRB (3rd Cir. 1969) 421 P.2d 1 [73 LRRM 2081]; NLRB v. Swift &

Co. (1st Cir. 1961) 292 F.2d 561 [48 LRRM 2695]. Based on the
facts in the instant case, the Board was well within its
authority to view the subsequent adjustnent of the type of
di scipline as "raising a question” as to the effectiveness of
the sergeants' reconmendati ons.

Simlarly, focusing in on the ngjority's opinion requiring
that sergeants' disciplinary authority be "sufficiently
aut ononous, " CSU contends that the chief's review of the
reconmendat i ons does not undercut the enpl oyee's supervisory
status. Again, cases cited in CSU s exceptions are not
controlling in that the factual circunstances vary greatly from
the instant case. Based on the facts in this case, the Board's

reference to instances where review of the recomendati on was

undertaken sinply indicates one factor that belies the



assertion that sergeants nete out discipline. Reference to
review of disciplinary recomendations was considered along
with the references noted above to depict a process where
sergeants' reconmendations were not, in effect, decisions
carrying wwth it authority to discipline.

CSU al so contends that the Board erred in concl uding t hat
the sergeants' authority to resolve informal disputes or
grievances did not satisfy the statutory directive to adjust
enpl oyee grievances in the interest of the enployer. 1In its

request, CSU quotes at |length fromWrner Conpany v. NLRB

(3d Cir. 1966) 365 F.2d 435 [63 LRRM 2189] wherein the court,
rejecting a distinction between processing m nor conpléints and
adj ust nent of grievances, found the enployees in question "do
resol ve di sputes over working conditions on behalf of their

enpl oyer, exercising independent judgnment, and thus 'adjust

grievances' for the purposes of the Act."

Contrary to the argunment presumably raised by citation to
this case, the Board's decision does not rest on a distinction
between informal and formal dispute resolution techniques.

Specifically, the Board reached the foll ow ng concl usion:

We do not dispute the hearing officer's
finding that the sergeants frequently
resolve the informal disputes or grievances
of the officers. However, we do not view
this function as satisfying the statutory
directive to adjust enployee grievances in
the interest of the enployer. |In other ~
wor ds, the sergeants’ adjustnments of these
day-to-day work disputes are not based on an
obligation or allegiance to the enployer.




Efforts to resolve problens in an infornma
manner spring fromthe enpl oyees’ comon
goal of iInsuring a congenial, snpoth
functioning work environment. The
sergeants' involvenment in this process poses
no conflict with the officers' negotiating
rel ati onship with nanagenent.

As to the University's established grievance

procedure which purports to invest sergeants

with first level authority to adjust certain

types of grievances, we find no evidence to

substantiate the claimthat the sergeants

have so acted. W decline to conclude that

the University has satisfied its evidentiary

burden where no evidence establishes that

the sergeants regularly act in this

capacity. The nere potential to do so, Ilike

a job description, is insufficient to renove

the sergeants from HEERA s coll ective

bar gai ni ng schene. (Footnote omitted.)

(Enphasi s added.)

While the Board admttedly discusses the informa
gri evances separately fromthe formal grievances, the pertinent
factor was that the evidence indicated that the day-to-day
di sputes were reconciled by sergeants, not as agents for the
enpl oyer, but as co-workers concerned with reducing disruption
of the work environnent. The case upon which CSU relies cannot
be read to nmean that all informal dispute resolution reveals
supervisory status. Warner nerely requires that the Board not
automatically discount informal grievance procedures. The
Board's opinion conforns to this rule of |aw.
CSU s reconsideration request is also based on a nmenorandum

of understanding (M) which, it contends, requires that the
of ficers nmust exhaust the informal review procedure by

appealing to the inmedi ate supervisor, the sergeant.



Specifically, CSU asserts that the sergeant has been desi gnated
as the officers' "immedi ate supervisor" and, pursuant to
Article 7.7 of the MOU, resort to informal review by one's
"imredi ate supervisor"” involves the sergeants in adjusting
di sputes in the interest of managenent.

The parties' MOU indeed does establish an informal review
procedure involving presentation of conplaints to the
"imedi ate supervisor." However, Article 7.4 defines inmmediate

supervisor as "the appropriate nonbargai ning unit supervisory

or _managenent person to whomthe enployee is accountable.”

(Enmphasis supplied.) Contrary to CSU s assertion, the parties’
agreenent does not designate sergeants as inmmediate

supervi sors. Moreover, we note that at level 11, the fornal
grievance level, the enployee is directed to file the conplaint
with the director of public safety or the chief. In this chain
of command, |ieutenants are conspi cuously absent.

In any event, the parties' MOU does not alter the Board's
determ nation that sergeants, whose duties were exam ned and
docunented in the course of the instant proceedi ng which
predated the MOU s exi stence, are enpl oyees covered by HEERA
Even if there has been a change in circunstance since the
Board's hearing, it is not pertinent to the decision already
rendered by the Board.

B. Request for Judicial Review

Subsection 3564(a) of HEERA provides as to judicial review

of a unit determnation as foll ows:



(a) No enployer or enployee organization

shall have the right to judicial review of a

unit determ nation except: (1) when the

board . . . agrees that the case is one of

speci al inportance and joins in the request

for such review, or (2) when the issue is

raised as a defense to an unfair practice

conpl ai nt.
PERB rul e 32500(c) permts the Board to join in a request for
judicial reviewor to "decline to join, at its discretion.”

Believing the majority's decision to be well-founded, we

find the University's request to be no nore than di sagreenent
with the Board' s exercise of its statutory authority. Thus,
CSU s request for judicial review is denied, there appearing no
ground for considering this case to be one of "specia

i mportance.” San Diego Unified School District (10/27/81) PERB

Order No. JR-10.
ORDER

The University's request for reconsideration and for
judicial review of PERB Decision No. 351-H, Case
No. LA-UM 252-H, is hereby DEN ED.

Menber Burt joined in this Decision. Menber Tovar's dissent
begi ns on page 11.
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TOVAR, dissenting: As | did in the original decision in
this case, | again differ with ny coll eagues and woul d grant
the request for reconsideration filed by the California State
University (CSU or University). In ny original dissent, which
| incorporate by reference herein, | concluded that Sergeants
were supervi sors because the evidence indicated that they
performed inportant supervisory functions and exercised control
over work processes and adm nistrative and personnel matters,
and that they did so on behalf of the enpl oyer.

Initially, | take exception to the majority's statenent
that Board rule 32410(a) inplies that "the sane body that first
i ssued the decision would review it and rule again"” and their
conclusion that CSU s petition for reconsideration permts
reexam nation only by the original panel. This interpretation
of the above-nentioned Board rule is inaccurate. In fact, the
Board adopted an informal policy to have the sane panel that
participated in the initial case handle the request for
reconsi deration for practical reasons —it would be nore
expedient to assign the case to the panel nost famliar with
the transcript and exhibits in the case. However, Governnent
Code subsection 3541(c) establishes that nothing shall preclude
any Board nenber from participating in any case pending before
the Board. The Board's informal policy does not preclude the
full Board from exam ning the reconsideration or any one nenber

not in the original panel from participating therein as

11



is his/her statutory right. Although | consider CSU s request
appropriate and one which the Board may consider, ultimtely,
the Board is not obligated to adopt such a request since it is
~still the Board's prerogative to determ ne how to panel a
particul ar case.

Reconsi deration is appropriate in the instant case for two
princi pal reasons.

First, the majority reached erroneous conclusions fromthe
evi dence presented. M colleagues claimto base their decision
on a "totality" of the evidence presented, yet they focus
al nost exclusively on the issue of the Sergeants' ability to
effectively recommend disciplinary action, and totally
di sregard the evidence indicating indicia of supervisory
status. It is well established that the |anguage of
section 3580.3 is to be read in the disjunctive, wth-the
exi stence of any one of the statutory powers, regardless of the
frequency of its exercise, being sufficient to confer

supervi sory status upon the enployee. Pacific Internountain

Express Co. v. NLRB (1969) 174 NLRB No. 68 [71 LRRM 2551, 2552].

The majority has sinply and erroneously ignored the
testinony contrary to its concl usion.

The evidence in the instant case denonstrating supervisory
status includes the fact that Sergeants make performance
evaluations of the officers they supervise which are considered
in personnel and pronotional matters. The perfornmance
eval uati ons nade by the Sergeants of the officers are rarely,

12



if ever, changed when reviewed by the Lieutenant or Chief.
There was testinony that Sergeants have access to personnel
files and have traveled to other jurisdictions on behalf of
managenent to nake inquiries and an assessnent of whether an
of ficer candidate should be hired. The testinony indicated
that the Sergeants' recommendation not to hire a particular
candi date was followed by the Chief. Sergeants wite
comendati ons and place themin the personnel files of the
officers they feel are deserving. They attend managenent-staff
nmeetings along with Lieutenants and Chiefs where budget and
personnel policies and practices are discussed.! In short,
in every way they are seen as part of the managenent team by
t hensel ves, the officers they supervise, and their superiors.
Thus, any one of these duties vests Sergeants with supervisory
status which, of necessity, precludes their participation in
the rank and file unit.

Even when you exam ne the disciplinary issue, the record

indicates that there were at |east 36 separate disciplinary

!See for exanple, Pacific Internountain Express Co. V.
NLRB, supra, where the Court of Appeals held that the NLRB was
not warranted in finding that the enployer violated the LMRA
- when it refused to bargain with the union certified for the
unit of line dispatchers since |ine dispatchers are supervisors
within the neaning of the LMRA. The dispatchers participated
i n managerial supervisory neetings, they assigned drivers and
schedul ed departures and they approved driver pay clains,
granted drivers tine off and suspended intoxicated or otherw se
unfit drivers.

13



recommendati ons ranging from di scharge to suspensions to
witten and oral reprimand which, in nmy opinion, constitute
significant evidence of the Sergeants' authority to effectively
recommend discipline. It seens the majority would have the
Sergeants make the sole and final decision on what discipline
to inpose before accepting the fact that they are

super vi sors. 2

| agree with CSU that Eastern Greyhound Lines v. NLRB (6th

Cir. 1964) 337 F.2d 84 [57 LRRM 2241] is viable precedent which
is applicable to the facts in this case. | believe that the
Sergeant's recommendation for discipline remains effective if
sone discipline is neted out even though it m ght not be
exactly the recommendati on nmade by the Sergeant.

The mpjority attenpts to [imt the precedential value of
this decision by pointing to the differences in ratio of
supervi sor to enployees between the two cases. However, the
majority fails to state how the ratio differential alone is
sufficient to di stingui sh these two cases.

The majority seenms to feel that Sergeants undertake to

resolve daily gripes in order to foster sone sort of

2See, for exanple, Maine Yankee At om c Power Conpany V.
Nati onal Labor Relations Board (1980) 79 NLRB 1311 [104 LRRM
2903] where shift operating supervisors were found to be
supervisors within the neaning of Section 2(11) of the LVMRA
despite the fact that they didn't sufficiently possess the
power to hire, transfer, suspend, layoff, recall, pronote,

di scharge, reward and discipline other enployees or
"effectively" to recommend such action.

14



camar aderi e, and have taken it upon thenselves to performthese

tasks, sua sponte, for their own benefit. 1In fact, Sergeants

attenpt to informally resolve these disputes on behalf of the
enpl oyer, and nust take special supervisory courses in order to
play that role. Sergeants are required to successfully

conpl ete 80 hours of supervisory training as prescribed by the
California Comm ssion on Peace Oficers Standards and Trai ni ng
within the first year of enployment. Sergeants specifically
receive training in "handling conplaints and grievances," |
"theories of managenent," "supervisory styles,” and "personne
performance appraisal," anong other categories. Further,
Sergeants are paid nore than officers as a result of the
addi ti onal supervisory duties they have. The initial dissent
and the record also details the Sergeants' responsibility to
assign duties, approve overtine duty and pay and nake shift
assi gnments. .These sane duties have been found sufficient to

vest other enployees with supervisory status.

I n Mai ne _Yankee Atom c Powers Co. v. NLRB, supra, the U S

Court of Appeals reversed the NLRB and found shift operating
supervi sors to be supervisors because they

have the authority to direct control
roon1operators with whom they work
face-to-face and other operators who
mani pul ate auxiliary controls in plant on
directions from and in coordination wth,
actions being taken in control room (2) is
"directly responsible" for perfornmance of
his departnent and is held "fully

15



account abl e and responsible" for performance
and work product of other enployees,

(3) ensures that nunerous gauges in control
room are nonitored accurately, responding
efficiently to many warning signals and
alarnms, (4) is responsible for taking, on
his own initiative, proper corrective
measures in event of energency where prior
consultation with plant shift superintendent
is not possible, (5 1is placed frequently in
charge of work crews on spare shift, and

(6) is salaried at rate approxi mately

17 percent higher than straight-tine
operators and is invited to attend
managenment mneeti ngs.

Simlarly, in the instant case, Sergeants are the watch
commanders for the different shifts. They are generally
responsi bl e for deploying personnel as needed for special
events or overtime work. Particular work assignnments are
frequently schedul ed on a vol unteer basis. I|f no vol unteers
are avail able, Sergeants have authority to assign the tasks as
they see fit. On sone canpuses, patrol areas or beats are
assigned to officers by Sergeants.

At each of the canpuses, mninmum staffing requirenents have
been established for the work shifts. In general, a Sergeant
can decide, without prior approval, to call in an off-duty
officer if soneone fails to report to work or to require
overtime in order to maintain the mninmum staffing
requi rements. Sergeants have authority to approve overtinme and
requi re docunentation of sick |eave. They are paid at a higher
| evel than the officers whom they supervise and they attend

managenent staff meetings.
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Again, it is these supervisory duties of Sergeants
involving control over the work processes and adm nistrative
and personnel matters which preclude a finding that the
di sputed enpl oyees' duties are "substantially simlar"” to those

of their subordi nates. See Unit Determ nation for Professional

Scientists and Engi neers, Lawence Livernore Nati onal

Laboratory of the University of California Pursuant to Chapter

744 of the Statutes of 1978 (H gher Education Enpl oyer-Enpl oyee

Rel ations Act) (3/8/83) PERB Decision No. 246b-H.

The second reason | would grant the request for
reconsideration is that the Menorandum of Understanding (MU
subsequently entered into by the parties does not apply to
Sergeants. Article 22.1 of the MOU specifies in pertinent part
that "the salary schedule that pertains to the bargaining unit
enpl oyees and this Agreenent shall be found in Appendix A and
incorporated in this Agreenent by reference.” The sal ary
schedul e (Appendi x A) covering those enployees in the unit
include only the investigator and public safety officer
titles. Sergeants are neither; they are Public Safety
Oficers |I clearly denonstrating that they are not in the rank
and file unit. The MOU thereby codifies the established past
practice of Sergeants being viewed by all concerned as being
hi gher - pai d nenbers of the managenent team who have not been
and continue not to be considered part of the rank and file

unit.

17



The majority suggests that judicial review is not
appropriate because CSU could ultimately appeal the Board's
deci sion by making a technical refusal to bargain. | would
join CSU in its request for judicial review because | don't
think the Board shoul d encourage any of the parties to refuse
to negotiate in good faith as a means of challenging the
Board's decision. If the majority's decision is well reasoned
or well founded as they claim they shoul d wel cone j udici al

revi ew.
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