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DECI SI ON
JAEGER, Menber: The Public Enploynent Rel ati ons Board
(PERB or Board), having duly considered the request for
reconsi derationd subnitted by the M. Diablo Unified School
District (District), hereby denies that request for the reasons
set forth in the discussion bel ow

DI SCUSSI ON

The District seeks reconsideration of that portion of

M. Diablo Unified School District (8/15/84) PERB Deci sion

No. 373b in which the Board found that the District nade an

unl awful wunil ateral change in the workload of librarians in the
fall of 1980. It asserts that the question of librarian
wor kl oad was not "fully and fairly" litigated at the hearing in
this matter and that, therefore, the Board erred in review ng
the librarian issue as an "Unalleged violation.”™ In addition,
the District objects to our renedy, which it perceives as

requiring it to rehire laid-off |ibrarians.

!PERB rules are codified at California Administrative
Code, title 8, section 31001 et seq. PERB rule 32410(a), which
governs reconsi deration requests, provides:

(a) Any party to a decision of the Board
itself may, because of extraordinary
circunstances, file a request to reconsider
the decision. . . . The grounds for
requesting reconsideration are limted to
clains that the decision of the Board itself
contains prejudicial errors of fact, or
new y di scovered evidence or |aw which was
not previously available and could not have
been di scovered with the exercise of
reasonabl e diligence.



Unal | eged Vi ol ati on

| n PERB Deci sion No. 373b, at pp. 9-12, the Board
determned that it would apply the test for review ng Unall eged

violations enunciated in Santa Clara Unified School District

(9/26/ 79) PERB Decision No. 104 to conduct which occurred after
. . 2 .

the conpl aint was issued. It thereby reversed its

determination in Decision No. 373 that it would not extend the

Santa Clara test to post-conplaint"”conduct.

Applying the Santa Clara test, the Board found that the

[ibrarian workload issue was fully and fairly litigated because
the Association "introduced several librarian witnesses to
testify .. ." and "[t]he District had the opportunity to
cross-exam ne wi tnesses, and with respect to several w tnesses,
exercised that right." Decision No. 373b at p. 15. However,
later in the Decision, at p. 17, the Board correctly noted that
only one librarian witness, Virginia Jouris, testified
concerni ng the workl oad change.

The District asserts that the issue of |ibrarian workl oad
was not "fully and fairly litigated" because, as a matter of

law, the testinony of one witness is insufficient to carry

Under the Santa Clara test, the Board may review
Unal | eged conduct where: (1) the Unalleged violation is
related to the subject matter of the conplaint; (2) the
al l egedly unl awful conduct is part of the same course of
action; and (3) the Unalleged violation is fully and fairly

[itigated.



the burden of proof in an unfair practice case. As such, it
asserts that the Board made a prejudicial error in relying on
Jouris' testinony.

The District's contention is without nmerit. The
uncontradi cted and uni npeached testinony of one witness is
certainly legally sufficient to carry the burden of proof in an

unfair practice case. Martori Bros. v. ALRB (1981) 29 Cal.3d

721. The record does not reflect that the District called or
attenpted to call witnesses to contradict Jouris. Moreover, in
this case, the testinony of Jouris was corroborated by
docunentary evidence indicating a change in librarian

wor kl oad. Since the testinony of one witness is sufficient to
carry the chafging party's burden of proof, so long as the
respondent has the opportunity to cross-exam ne that w tness
and produce contradictory evidence, the "fully and fairly

litigated" standard of Santa Cl ara has been net.

In this case, it is clear, and the District does not deny,
that it was given the opportunity to cross-exam ne Jouris and
produce contradictory evidence. Accordingly, we find that the
Board's review of the librarian workload issue was proper and
no prejudicial error was conmtted. The District's request for
reconsi deration of that issue is, therefore, denied.

The Renedy

By way of renedy for the finding of an unlawful unil ateral

change in librarian workload, the Board ordered the District to



"restore the workload of librarians as it existed prior to the
fall of 1980 and neet and negotiate with the M. Diablo
Educati on Associ ati on, CTA/ NEA concerning the workload of those
[ibrarians.”

The District now fears that our Order requires it to rehire
laid-off librarians. The District's fears are groundless. Qur
Oder merely requires the District to restore the work| oad of
[ibrarians such that the hours of work and work schedul es of
enpl oyees are at the pre-1980 | evels, pending the outcone of
negotiations. It need not rehire laid-off |ibrarians to conply

with the O der.

ORDER

The M. Diablo Unified School District's request for
reconsi deration and a stay of PERB Decision No. 373b is DENI ED.

Chai rperson Hesse and Menber Burt joined in this Decision.
Menber Morgenstern's Dissent begins on p. 6.



Morgenstern, Menber, dissenting: Consistent with the views

| expressed in M. Diablo Unified School District (12/30/83)

PERB Deci si on No. 373 and (8/15/84) PERB Decision No. 373b, |
find the evidence insufficient to denpnstrate that the

District's change resulted in an increase in librarians' work

hours.



