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DECI SI ON

TOVAR, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by the California
School Enpl oyees Association and its Chapter #620 (CSEA) from
the determnation of a PERB regional attorney that its charge
shoul d be dism ssed. The regional attorney refused to issue a
conpl aint and dism ssed the charge on the grounds that PERB
nmust defer its jurisdiction over this |abor relations dispute
in favor of the binding arbitration procedure prescribed by the
parties' collectively negotiated agreenent. For the reasons

which follow, we affirm the dism ssal of the charge.



PROCEDURAL HI STORY

On Novenber 26, 1982, CSEA filed the instant charge which
alleged that the Conejo Valley Unified School District
(District) had conmtted an unfair practice in violation of
subsections 3543.5(a), (b) and (c) of the Educationa
Enpl oynent Rel ations Act (EERA).' The factual allegations
supporting the charge were that the District had inplenmented a
reduction in the hours of instructional aides and a |layoff of a
senior clerk typist without first giving CSEA an opportunity to
negotiate either the reduction in hours or the effects of the
decision to lay off.

On February 28, 1983, the District submtted a response to
the charge. It urged that the matter be deferred to the
grievance procedure of the parties' contract, which cul m nates
in binding arbitration, on the grounds that the issues raised
by the charge were covered by the contract.

The contract upon which the regional attorney based his
determ nation included the follow ng pertinent provisions:

ARTI CLE 17
LAYOFF AND REEMPLOYMENT

17.1 To the extent found to be within the
scope of negotiation by final court
judgnment, the follow ng shall apply:

The EERA is codified at Governnment Code section 3540
et seq. All statutory references herein are to the Governnent
Code unl ess ot herw se specified.



Section 17.1.1

Reason for Layoff: Layoff shall occur only
to the extent authorized by |aw
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Section 17.1.3

Reduction in Hours: To the extent required
by |aw, permanent reduction in regularly
assigned tine shall be considered a |ayoff
under the provisions of this Article.

Section 17.1.13

During the term hereof, the District shal
i npl enent any | ayoffs consistent with the
provision of this Article.

In addition, contract subsections 17.1.2 and 17.1.4-.% set
forth detailed provisions on |ayoff procedures, including
notice, order of |ayoff, bunping rights, reenploynent rights
and voluntary denotion or reduction in hours in lieu of |ayoff.

The grievance provision of the contract sets forth a
four-step procedure, the last step of which provides for
binding arbitration, as follows:

ARTI CLE 20
GRI EVANCES

20.7 Level Four

20.7.1 If the Union believes that
there has been error on the part of the
Superintendent or his/her designee, it
may, by witten notice to the
Superintendent within fifteen (15)

cal endar days, refer the grievance to



arbitration. [If any question arises as
to the Arbitrability of the grievance,
such questions will, prior to the
consideration of the issue, be ruled
upon by the sane arbitrator after such
hearing and evidence as may in his/her
j udgnent be required . . . . The
decision of the arbitrator will be
final and bi ndi ng upon the
partles to this Agreenent.

DI SCUSSI ON

Subsection 3541.5(a)(2) of the EERA provides that the Board
shal | not:

. issue a conplaint against conduct also
prohlblted by the provisions of the
agreenent between the parties until the
gri evance machinery of the agreenent, if it
exi sts and covers the matter at issue, has
been exhausted, either by settlenment or
bi nding arbitration.

In the instant case, the regional attorney relied on the

Board's decision in Dry Creek Joint Elenentary School District

(7/21/80) PERB Order No. Ad-8la, in which the Board concl uded
that subsection 3541.5(a)(2) essentially codifies the doctrine
of deferral which was devel oped by the National Labor Relations

Board (NLRB) in Collyer Insulated Wre (1971) 192 NLRB 837 [77

LRRM 1931]f In that case, the NLRB stated that it would defer
to arbitration the resolution of refusal-to-bargain charges
wher e: (1) the dispute arises within a stable collective
bargaining relationship and there is no enmty by the
respondent toward the charging party; (2) the respondent is
ready and willing to proceed to arbitration and to waive

contract-based procedural defenses; and (3) the contract and



its neaning lie at the center of the dispute. Finding that
each of these conditions was net in the instant case, the
regional attorney dism ssed the charge.

On appeal, CSEA does not dispute the applicability of

Col I yer, supra, as appropriate guidance in the interpretation

of subsection 3541.5(a)(2), nor does it contest the regional
attorney's finding that the first two conditions set forth in
that case are nmet in the instant case. Rather, its objection
goes to the regional attorney's finding that the contract and
its neaning lie at the center of the dispute.

In Collyer, the NLRB offered |anguage to explain the stated
condition that the contract and its meaning nust lie at the
center of the dispute. It stated that a charge of unl awf ul
uni |l ateral change is appropriately deferred to arbitration

wher e:

the unilateral action taken .” . . is not
patently erroneous but rather is based on a
substantial claimot contractual privilege,
and 1t appears that the arbitra
interpretation of the contract will resolve
both the unfair |abor practice issue and the
contract interpretation issue in a manner
conpati ble with the purposes of the

Act, . . . (Enphasis added.)

I n Roy Robi nson Chevrolet (1977) 228 NLRB 828 [94 LRRM

1474], the NLRB again considered the matter of deferral to
arbitration. 1In that case, the enployer auto dealer closed its
body shop and di scharged its enployees w thout first bargaining

with the enpl oyees' union. \When the union filed a failure-to-



bargain charge with the NLRB, the respondent enployer argued
that the parties' contract authorized it to so act, and that,
if the union disagreed with that reading of the contract, the
di spute should be submtted to the binding arbitration
procedure provided by their contract. The enployer's contract
def ense was based on a provision stating that the "enpl oyer
shall have the exclusive right to hire, suspend and di scharge
hi s enpl oyees. "

The NLRB found that a legitimte issue of contract
interpretation was presented as to whether the contract gave
the enployer the right to unilaterally termnate his enpl oyees
for the reason here given. Resolution of this contract issue,
the board said, will also resolve the refusal-to-bargain charge.,

The NLRB was not persuaded to assert jurisdiction by the
argunment that the enployer's interpretation of the contract
| anguage seened i nprobabl e.

As to the dissenters' argunent that there is
no contract provision which could even
arguably give color to Respondent's conduct,
we di sagree. The Suprene Court said in
United Steelworkers of Anerica v. Warrior &
@ul f Navigation Co., 363 U.S. 582-583, 46
LRRM 2416, that an order to arbitrate a
particul ar grievance should not be denied
“unless It may be sald wth positive
assurance that the arbitration clause is not
susceptible of an 1 nterpretation that covers
the asserted dispute. Doubts should be
rtesolved in favor of coverage." W believe
that” the dispute here TalTs wthin that
standard and is therefore properly referable

to the parties' arbitration procedure.
(Enphasrs added.)




In the instant case, the District maintains that Article 17
of the contract expresses the parties' contractual intent that
the District would be free, w thout need of further
negotiation, to lawfully lay off or reduce the hours of its
classified enployees. In particular, the District points to
decisions of this Board which establish the District's
unilateral authority over the decision to lay off for lack of
work or lack of funds. It then points to the extensive
provi sions on |ayoff procedures at contract subsections 17.1.2
and 17.1.4-.13 in support of its claimthat it has previously
fulfilled its duty to negotiate the effects of a decision to
lay off. Finally, it points to contract subsection 17.1.3,
which provides that: "To the extent required by |aw, pernanent
reductions in regularly assigned tinme shall be considered a
| ayof f under the provisions of this Article.” This provision,
mai ntains the District, plainly sets forth the parties
agreenent that reductions in hours would be handl ed the sanme as
| ayoffs, that is, without District obligation to further
negoti ate either the decision or the effects.

The facts in this case are significantly simlar to those

considered by the NLRB in Roy Robinson Chevrolet, supra. In

common are contractual provisions authorizing the enployer to
lay off or discharge enployees. In neither case, however, does
the contract expressly state that the enployer would be free to

so lay off without any further duty of prior negotiation.



Neverthel ess, on these facts the NLRB found that the question
of the parties' contractual intent was properly reserved to an
arbitrator in light of their agreenent to a binding arbitration

procedure. In the |anguage of Collyer, supra, the enployer's

contention that the union by contract waived any right to
bargain further on these matters was "based on a substanti al
claimof contractual privilege" and was not "patently
erroneous. "

In the instant case, the District's claimappears even

stronger than that of the enployer in Roy Robinson. Wile in

that case the contract contained no direct reference to any
| ayof f effects, the instant contract nakes extensive provision
for rights and procedures to be observed by the District in

inplementing a layoff.? Thus, the enployer here has express

’n this regard, we reject CSEA' s claimon exceptions
that |ayoff procedures are sonething separate and distinct from
| ayof f effects. PERB has devel oped the notion of a broad
negoti abl e area we have generally referred to as
"inplenmentation and effects of layoff" or, nore briefly,
"l ayoff effects.”™ By these terns we have neant to signify a
grouping of all subjects within the scope of representation
which may appropriately be negotiated in connection with a
manageri al decision to lay off. Layoff procedures (or
"inpl enentation" issues) have been treated as being within the
broad area of "effects bargaining.”" See, e.g., South
San_Francisco Unified School District (9/2/83) PERB Decision
No. 343. As we sald in M. D ablo Unified School District
(12/ 30/ 83) PERB Deci sion No. 373,

W do not wish to inply that "inplenentation
of layoff" is a separate subject of
bargaining from "effects of |ayoff;" rather,
the forner is, broadly speaking, a
sub-category of the latter.



contract |anguage to support its claimthat it has perforned
and conpleted its obligation to negotiate |ayoff effects.

W find that the charge filed by CSEA, together with the
response thereto filed by the District, raises a substantia
guestion of contract interpretation which lies at the center of
the parties' dispute. The parties have previously agreed that
such matters may be resolved by a process of binding

arbitration; indeed, the parties have gone so far as to agree

that, "If any question arises as to the arbitrability of the
grievance, such questions will, prior to the consideration of
the issue, be ruled upon by the sane arbitrator. ... " Under

t hese circunstances, EERA subsection 3541.5(a)(2) prohibits
this agency fromissuing a conplaint.

CORDER

The appeal is DENED and the charge DI SM SSED

Menbers Jaeger and Morgenstern joined in this Decision.



