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DECI SI ON

MORGENSTERN, Menber: This case is before the Publi c.
Enpl oynent Rel ati ons Board (PERB or Board) on exceptions filed
by both the California School Enployees Association and its
Placer Hlls Chapter 636 (CSEA) and by the Placer Hills Union
School District (District).

In the proposed decision, the admnistrative |aw judge
(ALJ) concluded that the District had not violated provisions
of the Educational Enploynent Rel ations Act (EERA or Act) by

failing to permt an enployee, Eric Steele, to return to work



when, after injuring his wist, his physician restricted himto
light duty.® The ALJ also held that, while the District did
not act unlawfully in insisting that Steele provide witten
acknow edgnent of docunents, the District inpermssibly
unilaterally adopted the witten acknow edgnent rule.

The Board has carefully reviewed the entire record in |ight
of the parties' exceptions. Consistent with the di scussion
bel ow, we affirmthe ALJ's proposed decision in part and
reverse it in part.

FI NDI NGS OF FACT

In |ate January or early February 1980, Eric Steele, then
enpl oyed by the District as a utility groundsperson, injured
hi s shoul der and back on the job. He suffered torn |iganents
in his right shoulder and strained nuscles in his |ower back.
As a result, he was placed on nedical |eave for four and
one-half nonths. His physician, Dr. Gordon Lewi s, authorized
Steele to return to work on May 12, 1980. The authorization
stated "May return to work . . . no heavy overhead lifting or
any activity not tolerated.” Steele tendered this release from

Dr. Lewis to Ed Vanderpool, his inmedi ate supervisor.

'EERA is codified at Government Code section 3540
et seq. Unless otherwise indicated, all references are to the
Gover nment Code.



After consulting with others, Vanderpool told Steele that
the rel ease was unacceptabl e because it was too vague.?

Dr. Lewis issued a second release on May 19, 1980, which
provi ded, "My drive bus, riding nowers, and operate weed
eater. He may not |ift or operate equipnent above shoul der
level ." This release was accepted by the District.

Steele returned to work. He testified that he could
performnost of his duties except for the "over-the-shoul der
working part.” In July 1980, Steele was pronoted fromutility

groundsperson to maintenance person.?

~ ’The parties' negotiated agreement contains the follow ng
W th respect to verification of sick |eave:

Verification of illness or injury may be
required froma |icensed physician or
practitioner acceptable to the Board; a
medi cal release to return to work may al so
be required.

3The job description of the nmaintenance person provided
as follows:

Repairs and perfornms general nmaintenance
wor k on plunbing systens; cleans out drains
and obstructions in water and sewer systens;
services fans, conpressors and punps by
oiling, greasing, packing and cl eaning;

repl aces broken glass in wi ndows and doors;
m xes concrete, places posts and secures
cyclone fence, etc.; repairs doors, |ocks,
hi nges and cl osures; does electrical repair
wor k; cleans and prepares surfaces for

pai nting; operates power and hand tools;
cleans and maintains trade tools; repairs
furniture and does other carpentry work;
operates notor vehicles as required. Care
and mai nt enance on stationary equi pnent such



On February 25, 1981, Steele testified as a witness, under
subpoena, at a PERB-conducted formal hearing concerning an
al l eged discrimnatory discharge of another District enployee,
Robert Ledbetter. In that case, CSEA alleged, inter alia, that
Ledbetter was not retained by the D strict because of his union
activity. At that hearing, Steele's testinony was offered to
establish that the pronotions he received coincided with his
peri ods of nonmenbership in CSEA. He recalled one specific
occasi on, two weeks before the Ledbetter hearing, when
Fred Machado, District Director of Transportation, told him
that the "union stuff” was going to get Steele in trouble
around the District. Al though Machado also testified at the
hearing and denied nmaking the statenent, the ALJ resolved the

credibility determnation in favor of Steele.’

On June 27, 1981, after the ALJ's proposed decision in the
Ledbetter case issued, Steele suffered a fractured wist bone

during nonwork hours while playing Softball. Steele went to

as playground equi pnent, heating and cooling
equi pnent, fire alarmequi pnent, clock and
bells, etc. Perfornms other duties as
required.

“Placer Hills Union School District, Unfair Practice Case
No. S-CE-384, Proposed Hearing O ficer's Decision (6/4/81). On
Novenber 30, 1982, PERB issued its own decision (PERB Deci sion
No. 262) affirmng the facts as found by the ALJ. The Board
upheld the ALJ's conclusion that the District had not
uni laterally altered the layoff policy. The Board did not
review the ALJ's dism ssal of the discrimnatory discharge
al l egation, no exceptions having been taken to that
det erm nati on.




the Grass Vall ey Hospital enmergency roomwhere, after X-rays,
his injury was diagnosed as a hairline fracture of the

navi cul ar bone. The attending physician placed a plaster cast
on his lower right arm and hand, enclosing the thunb but not
the fingers. On June 29, Steele went to his persona

physician, Dr. Lew s, who replaced the cast with a lighter
fiberglass cast which covered the sane area of his arm Steele
testified that Dr. Lew s asked him about his shoul der injury,
and Steele said "it hadn't changed at all, it was just the
same. It was still alittle tender.” He did not conplain of
any injury to his shoulder which was different than it had been
for the past six nonths.

Upon request, Dr. Lew s gave Steele a release dated June 29
which stated that Steele could return to work that day. The
words "light duty" were witten on the release. During that
visit with Dr. Lewis, Steele did not describe or provide him
with a copy of his job duties as a mai ntenance person.

Dr. Lewis nerely limted Steele to light duty. They did not
di scuss any specific limtations.

Steele presented the release to Fred Machado, serving as
Steel e's supervisor in the absence of Vanderpool who was on
vacation that week. According to Steele, Machado said that he
did not think Steele could work with the cast on and that he
woul d have to get the opinion of Vanderpool. Mchado call ed

Vander pool and asked himif there were any kind of |ight duty



j obs. Vanderpool testified that the only thing he could think
of was tiling floors. Vanderpool advised Machado as foll ows:

| told himto tell Eric to get a leave slip

or, you know, just —1 can't renenber what

| said, to tell you the truth. | just told

M. Mchado that there wasn't anything for

himto do. | nean, it was —we mght as

wel |l just, you know, |et himsend himhone.

Steel e worked for five hours that norning. At
approximately 11:30, Machado told Steele that there was "no
such thing as light duty," and that Steele would have to go
home. Steele said he asked Machado why he could not work [|ight
duty as he had for the previous 13 nonths because of his back
injury. Hi's response, according to Steele, was, "Al | can
tell you at this point is there's no such thing as |ight duty
at Placer Hills School,"” and that he could "no |onger work here
with any type of work restriction whatsoever."

That norning, Steele also saw George Dunham District
Superintendent. Steele told Dunham about his broken wist.
Dunham testified that he told Steele it was going to be
difficult for himto work, and Steele replied, "Yeah, there's
no light duty, | can't work." This conversation was to have
t aken place between 7 and 8 o'clock in the norning.

Fol l owi ng his one-week vacation, Vanderpool returned to
work for a two-week period. During that tine, Steele

testified, he received a phone call fromVanderpool who asked

how he was doi ng. Vanderpool stated, according to Steele,



"Well, we have tile that can be laid and different things that
can be done." However, Vanderpool asked Steele about his
doctor's releases and, when Steele told Vanderpool that they
were the sane, Vanderpool told himhe would have to have the
restrictions cleared up before he cane back.’

The decision to release Steele fromwork was nade by
Machado and Vander pool. Vanderpool testified he would have
tried to accommodate Steele, but there were certain jobs which
had to be done which he believed Steele to be incapable of
performng and that he was concerned about Steele's health.

On July 16, Steele again visited Dr. Lewis. At this visit,
Dr. Lewi s exam ned Steele's shoulder and collar joint.
According to Steele, Dr. Lewis did nothing with regard to his
wrist. Based on Steele's job description, which had been
provided to Dr. Lewis by the District, Steele said he discussed
with Dr. Lewis the various conponents of his job as mai ntenance
person. Dr. Lewis then wote a release that said Steele could
return to work and perform "light duty." Al though he saw the
words "light duty"” on the release and was aware that the prior

[ight duty rel ease had been unacceptable, Steele said he did

*Vander pool did not testify as to any tel ephone
conversation. He did testify, however, that Steele canme to
work on one occasion during this tine period and that he told
him they could not have a maintenance person working with one
hand. He told Steele that perhaps it would be a good
opportunity for himto recover from both his shoul der and wi st
injuries. '



not ask Dr. Lewis to be nore specific because Steele did not
think the District would accept the rel ease.

Steele testified that, when he returned to the District and
showed the rel ease to Machado, Machado said, "You cannot work
here with any type of work restrictions whatsoever. They all
have to be cleared up before you are allowed to return to
work." Steele requested that Machado put this statenment in
witing because, at the Ledbetter hearing, Machado had denied
having a conversation with Steele.

On or about July 26, the District hired John Jones, a
former District maintenance person, as a substitute for
Steele. He was enployed until the end of August. Vanderpool
felt a substitute was necessary because he could not use other
enpl oyees to performthe duties for which Steele was
responsi bl e since mai ntenance duties were outside the job
description of custodians. During the sumer, when students
were not in attendance, the mmintenance departnment typically
did a lot of classroomwork. Generally, maintenance enpl oyees
cleaned air conditioning units |ocated on classroom roofs and
did outside work such as trenching.

The District submtted as evidence a series of work orders
describing the various jobs that were in fact done by the
mai nt enance departnment during the summer following Steele's
wist injury. Most were done by Jones, Steele's substitute.

Sone of the jobs were as follows: placenent of shins in w ndow



| atches, requiring use of a hammer, punch and electrical drill;
repl acing a vacuum breaker on the sprinkler system checking
bal l asts in classroomlights, requiring an enployee to clinb a
| adder and work overhead with ballasts wei ghing about

12 pounds; noving an old stove wei ghi ng about 100 pounds;
renoving floor tile with a hamrer and chisel and cenenting in
new tile; drilling holes in storeroomdoor bolts with an

el ectrical drill; wusing an electrical jackhammer to chip a
one-foot wi de, six-inch deep channel about seven to eight feet
long in a cenent floor to install a floor plug; bending an

el ectrical conduit; [|oading and unl oadi ng 50-pound bags of
cement onto and off a truck and into a wheel barrow and

hand-m xing the cenent to fill the channel; tipping an upright
piano to repair a wheel; and clinbing a ladder to repair or set

several classroom cl ocks.

Vander pool testified that he felt nost of these jobs
required the full use of both hands. However, in Steele's
opinion, his wist injury did not inpair his ability to do the
normal sumer mai ntenance duties, one of which was unl oadi ng
and stacking cartons of paper, each weighing 40 to 100 pounds.
Steel e thought that his assignnent for the week of June 29, if
he had been permtted to work, would have been to irrigate the
field at Lenoore School and, in general, to performsuch jobs
as tightening screws on doors and checking hinges. Steele did
not recall what his actual work orders were on the norning of

June 29.



On July 27, after Machado rejected Dr. Lew s' second "light
duty" release, Steele filed a grievance which stated:

The District has exceeded its rights,
violated the contract and ny rights by the
foll ow ng:

On June 29, 1981, | reported to work with ny
armin a light cast and proceeded to work at
nmy regular duties. At approximately 11:30
am | was ordered to |leave work and then was
unilaterally placed on sick |eave although I
had a doctor's release which allowed ne to
return to work. On July 20, 1981, |

returned to work after seeing ny doctor
again and obtai ning another nedical release
to return to work. Again, | was sent hone
and again forced to use ny sick |eave and
vacation tine to nmaintain ny pay status.

I n accordance with the contract, | had
obtained a nmedical twice to return to work
and twice | was denied this right to return
to work. Such refusal to allowne to return
to work is discrimnatory and denies ne
rights granted by law and the contract.

As a renedy, Steele requested restoration of all noney,
benefits, |eave and vacation accounts. This grievance was
first denied by Vanderpool on August 7.

On August 11, Steele again visited Dr. Lewis. Dr. Lews
wote a release that stated Steele should do "No over shoul der
l[ifting greater than 75 pounds.”

Steele said his visit to Dr. Lewis on August 11 was at the
request of the insurance carrier who wanted himto have his
back rechecked because Steele had informed the carrier that all
rel eases would have to be cleared before returning to work. He

did not ask Dr. Lewis about a release for his wist. When

10



Steele gave this rel ease to Vanderpool on August 12, Vander pool
said the shoulder |imtation |ooked good, but he could not
return to work because of his fractured wrist.

On August .11, Steel e appeal ed the grievance to the second
step and, on August 18, 1981, a neeting was held in
Superi ntendent Dunham's office. I n attendance were Dunham
Aifford Massey, CSEA field representative, and Dal e Roberts,
then CSEA president. The nost recent release of August 11 was
di scussed. During that neeting, Massey expressed his belief
that the release was for both the shoul der and the wi st.
Because there was sone di sagreenent on this point, Dunham
decided to contact Dr. Lewis to ascertain the extent of the
rel ease. Thereafter, Dunham advi sed Roberts that he was going
to contact Dr. Lewis to determ ne whether Dr. Lew s was
"releasing M. Steele for his shoulder or his wist or both."

Dunham was unable to contact Dr. Lew s until August 25,
when he was told by Dr. Lewis that the formreferred only to
Steele's shoulder and that he wanted to give Steele a couple
nmore weeks for the wist injury to heal before he would be
rel eased to performregular duties.

After his conversation with Dr. Lewis, Dunhamwote to

Steel e on August 28:

At our conference on August 18, 1981,
attended by M. Massey, M. Roberts and

myself, it was felt sonme clarification of
Dr. Lewis' physical lifting clearance was in
order. | spoke to Dr. Lewi s on August 25,

1981 and he stated the 75 pounds lifting

11



[imt was for your shoulder and not your
wist. He informed nme he wanted at | east
another two weeks healing time for your
wrist.

M. Massey, in our telephone conversation

t oday, August 28, 1981, when informed of

Dr. Lewis' explanation, said that Dr. Lew s’

deci sion solved this grievance.

As a clarification, your broken wist was

and is the reason for your not working at

this particular time. Therefore, since this

is not a work related accident, your request

for restitution of your vacation tinme, which

you had requested be deducted in order to

receive a full July paycheck, nust be

deni ed. °
Less than one week |ater, on August 31, Steele again saw
Dr. Lewis. Steele told Dr. Lewis that the District wanted a
full release for his wist before he could return to work. At
this visit, his cast was renoved. Dr. Lew s gave Steele a ful
work release fromhis wist injury effective Septenber 1.
Steele returned to work the foll owing Monday and the rel ease
was accepted by Vander pool .

In an effort to denonstrate that the District had

di scrim nated agai nst Steel e because of his testinony at the
Ledbetter hearing, CSEA presented evidence of two other
District enployees who, unlike Steele, were permtted to

continue to work after suffering injuries.

°Steel e subsequently appeal ed Vanderpool's and Dunhan s
deni al of his grievance, and a hearing before the board of
trustees was requested by Roberts on Septenber 1, 1981. No
heari ng was schedul ed or occurred.

12



John Thackeray was enployed by the District in June 1979
until Septenber or Cctober 1980 as a CETA enployee. During his
first four or five nonths, he worked as a carpenter/painter
trainee. His primary duties were brush and spray painting
cl assroonms and exterior walls. About a nonth and a half after
he started his enploynent, he suffered an injury to his thunb
which required a plaster cast covering his thunb and extending
to his el bow.

Pet e Neese and Ed Vander pool were his supervisors. Wen he
returned to work after his accident, Neese asked himif there
were any work restrictions. He said his doctor had not given
any such instructions. Thackeray continued to do his work for
the six or eight weeks during which he wore the cast. Both
Steel e and Thackeray are right-handed and suffered injuries to

their right hands.

Fred Machado, then |eader of the transportation unit, cut
his knee cap with a chain saw approxinmately five or six years
prior to Steele's injury. The knee injury required 13
stitches. Machado testified that his doctor told himhe could
wor k, subject to his own tol erance of pain. Michado took
hi msel f off bus driving duties but did his other work such as
supervision and training of bus drivers, paperwork and
supervi sion of and work w th bus nechani cs.

In addition to CSEA's charge regarding Steele's work

[imtation, the follow ng evidence was presented in conjunction

13



with its claimthat the District harassed Steele by requiring

himto attach his signature to all docunents he received.

In an effort to resolve Steele's grievance regarding the
work rel eases, a nmeeting was held on Septenber 15. Steele,
Roberts, Dunham and Doug Lewi s, attorney for the District, were
present. One subject discussed at that nmeeting was Dr. Lew s’
rel ease of August 11 regarding the 75-pound lifting limt.

Dunham testified that he said the rel ease was acceptable
because the District did not have anything that heavy to be
lifted. Steele disputed this contention, asserting that cases
of paper delivered to the schools sonetinmes exceeded 75
pounds. Steele insisted that he did not nmake any statenent
about having acted contrary to his doctor's orders. He
mai ntai ned that his statenent was that, while he had lifted
over 75 pounds, he had not lifted that weight over his
shoul ders.

Dunham s version of the conversation was different. He
testified that Steele stated he had lifted itens over 75 pounds
over his head. Dunhamrecalled asking if Steele had lifted
such weights since his return to work after the wist injury,
Septenmber 1, and Steele said that he had. Dunham said he was
concerned about the doctor's limtation and the District's
liability.

A few days after this conference, Vanderpool gave Steele a
letter fromDunham dated Septenber 16, that stated:

During the grievance conference held

Septenber 15, 1981 in ny office, you stated
14



that you had lifted itens in excess of

75 I bs. since returning to work Septenber 1,
1981. (75 Ibs. was a limt specified by

Dr. Lewis in the witten work rel ease for

your previous shoulder injury.)

You are specifically instructed not
objects of 75 I bs. or greater over

to lift

your head

W t hout assistance since it is contrary to
your best health interest and since the
District could possibly be held liable for
any subsequent injury incurred by you

l[ifting objects 75 I bs. or greater
shoul ders.

over your

If you continue to lift objects 75 I bs. or

greater above your shoul der w thout
assi stance from anot her enpl oyee or

a

mechani cal device, you may be subject to

di sciplinary action including, but
limted to, dismssal. (Enphasis
supplied.)’

not

On Septenber 23, Vander pool showed Steel e another draft of

the letter he had shared wth Steele followi ng the neeting of

Septenber 15. This one was marked, "Revised as per Counsel's

request.” It was the sane as the letter just described but had

stanped under the typed part of the letter the follow ng:

NOTI CE

The foregoing material will be entered in
your personnel file 15 cal endar days after

the date of this Notice.

'n response to Dunham's letter, Steele
on Septenber 18 which disputed the statenent
ever exceeded the weight-lifting limtation.
responded to the grievance on Septenber 23,
letter was intended as instructional and not

filed a grievance
that Steele had
Vander pool

stating that the

i ntended to harass

or intimdate Steele. After Vanderpool denied the grievance,
it was appealed to Dunham and then to the board of trustees,

where it was denied as being nongrievabl e.

15



Educati on Code 44031 gives an enpl oyee the
right to exam ne any derogatory naterials
prior to its being placed in his personnel
file. Enployee has the right to enter and
to have attached to any such derogatory
information his own conments thereon. |If
you wish to attach any witten coments to
the foregoing materials, you nust do so no
later than 15 cal endar days after the date
of this Notice.?

8Educati on Code section 44031 provides:

Personnel file contents and inspection.
Materials in personnel files of enployees
which may serve as a basis for affecting the
status of their enploynent are to be made
avai | abl e for the inspection of the person

i nvol ved.

.Such material is not to include ratings,
reports, or records which (1) were obtained
prior to the enpl oynment of the person
i nvol ved, (2) were prepared by identifiable
exam nation conmttee nenbers, or (3) were
obtained in connection with a pronotional
exam nati on.

Every enpl oyee shall have the right to

i nspect such materials upon request,
provided that the request is nade at a tinme
when such person is not actually required to
render services to the enploying district.

I nformation of a derogatory nature, except
mat erial nentioned in the second paragraph
of this section, shall not be entered or
filed unless and until the enployee is given
notice and an opportunity to review and
comment thereon. An enpl oyee shall have the
right to enter, and have attached to any
such derogatory statenment, his own coments
t hereon. Such review shall take place
during normal business hours, and the

enpl oyee shall be released fromduty for
this purpose wthout salary reduction.

16



Following the notice was a line for the date and signature
of the enployer and a statenent, "Receipt of a copy of
foregoing material and Notice is hereby acknowl edged on," wth
lines for the date and the signature of the enpl oyee.

Vander pool asked Steele to sign the letter dated
Septenber 16 which included the above-quoted notice. Steele
said the facts were not true and that he did not feel he should
sign it. Specifically, Steele objected to the inplication
derived fromthe word "continue" in the fourth paragraph, that
he had been lifting 75 pounds over his shoulder. Vander pool
said he had to sign it, and Steele said he would if he could
have a representative present. Vanderpool said he could not,

and Steele did not sign it.

On Cctober 2, Vanderpool presented Steele with a letter
from Dunham whi ch acknow edged receipt of a letter Steele wote
in response to Dunham s Septenber 16 letter. Vander pool
insisted that Steele sign off on receipt of that letter. This
letter did not contain the stanped notice about insertion into
the personnel file. Steele said that he would sign if he could
have his union representative present. Vanderpool then read to

Steele a prepared statenent froma card which stated:

| amgiving you this letter — (or whatever,
that you are handing the person) —your
signature only verifies that you received
the letter. . It does not nean that you agree
with the contents. If you refuse to sign
the receipt of this letter, you will be

i nsubordinate, and will be probably witten

up for this insubordination.

17



Steele's testinony was that Vanderpool began reading the
card in October and that, when it was read, it was read so fast
that the only thing Steele heard was the part about
i nsubordi nati on. Vanderpool denied Steele's request to read
the card hinmself. Consequently, Steele refused to sign the
October 1, 1981 letter. On the bottomof the letter,

Vander pool wote, "Eric Steele refussed [sic] to sign this copy
on 10-2-81 4:20 PM | read the card to him"

The parties' dispute as to the required signature continued
to escalate. On October 7, Dunhamwote to Steele:

On Cctober 2, 1981 you refused to sign for
the receipt of ny letter to you dated
Cctober 1, 1981 (attached). Since you were
informed that your signature only verified
receipt of this letter, and that it by no
nmeans indicated agreenent, you acted in an
i nsubordi nate manner. You are hereby
informed that if you continue to display
this flagrant disregard for your
supervisor's instructions, you will be
subject to disciplinary action including,
but not limted to, dism ssal.

The letter contained the stanped notice described above
referring to the enployee's personnel file and the right of the
enpl oyee to respond.

Contrary to the assertion in Dunham s letter, Steele denied
that he had been informed that his signature only verified
receipt of the letter. Because Steele believed that this
letter of COctober 7, 1981 contained adverse information and was
to be entered into his personnel file, he wanted to have a

union representative present. Vanderpool refused to permt

18



Steele the assistance of a representative and read Steele the
af orenenti oned card. Steele nevertheless refused to sign the
docunent and, on the Cctober 7, 1981 |etter, Vanderpool wote,
"Eric Steele refussed [sic] to sign or take this letter."
After his signature, Vanderpool also wote, "He said he was
intitled [sic] to a union representative.”

Thereafter, Steele was presented with another letter, this
one from Vander pool dated October 8, 1981. In that docunent,
Steele was advised that, in the District's opinion, the letter
dated Cctober 2, 1981, in which Dunham acknow edged recei pt of
Steele's response to Dunhanis |letter of Septenber 16, 1981, was
informational only and, thus, Steele was not entitled to a
uni on representative. Although there is sone conflict as to
when Vander pool presented Steele with this docunment, Steele
again refused to sign without his union representative being

present . ®

On Cctober 23, Vanderpool presented Steele with yet another
letter from Dunham dated COctober 21, 1981. The letter stated:

On Cctober 15, 1981 you refused to sign for
the receipt of the attached letter dated
Cctober 8, 1981. Since you were inforned
that your signature only verified receipt of
this letter and that it by no neans

i ndi cated agreenent, you acted in an

i nsubor di nat e manner.

®Vanderpool's letter was the second communication Steele
recei ved concerning his refusal to sign Dunham s letter on
" Cctober 2, 1981. Vanderpool's letter denied Steele's grievance
alleging a right to union representation.

19



You are hereby inforned that if you continue
to display this flagrant disregard for your
supervisor's instructions, you wll be
subject to disciplinary action including,

but not limted to, dismssal.

The letter contained the stanped notice regarding inclusion
in his personnel file. Steele testified that he got the letter
after working hours and he did not want to sign it. Vanderpoo
told Steele that he wanted himto sign it, however, and Steele
signed it with the notation "signed under coercion with threat
of disciplinary action 4:35 PM"10

Al so during the week of Cctober 12, Steele discovered that
there was a letter in his personnel file referring to a snow
day in 1979 for which Steel e had been docked. Steele testified
that he spent two hours during work tinme preparing a response
to that letter. After Steele had spent 40 mi nutes preparing
his response, Vanderpool told himto stop the letter witing

and return to work. Steele disregarded Vanderpool's directive

and continued to wite for another hour and twenty mnutes.™

“The incident involving the letter of Cctober 21, 1981
pronpted Steele on Cctober 27, 1981 to file another grievance
in which Steele charged that he had never seen the letter dated
October 8 referred to in the Cctober 21 letter and that, when
asked, Vanderpool was uncertain as to which letter Dunham s
comment referred.

“The response witten by Steele, dated October 26, 1981,
conpl ai ned of the presence of an unsigned and undated letter
that he had not seen in his personnel file. In addition to
factual assertions about the snow day in question, the two and
one-half page letter asserted the action was taken for union
activity and conpl ai ned of Dunhami s asserted insistence on
"absol ute power"™ over enpl oyees.
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On Novenber 9, Vanderpool presented Steele with a letter
from Dunham dated Novenber 3, which stated

During the week of COctober 12, 1981, you
were given one-half hour by M. Vanderpool,
your immedi ate supervisor, to respond to a
letter in your personnel file. This letter
was i nformational, not derogatory and,
therefore, did not require the tinme you
requested for the rebuttal letter you were
granted. You infornmed M. Vanderpool that
you could take as nmuch tinme as you wanted to
wite the letter. M. Vanderpool has
reported that you took two hours of work
tine to reply. Please be advised that you

wi |l be docked one and one-half hours of pay
effective on your Novenber 30, 1981 pay
war r ant .

The letter contained the stanped notice, and Steel e signed
it wwth the notation "signed under threat of coercion and Dis.
letter.”

On Decenber 15, Steele refused to sign a letter from
Dunham dated Decenber 14, 1981, which advised Steele that his
witten response to the Novenber 3 and Novenber 30, 1981
letters was placed in his personnel file. Vanderpool wote on
the bottomof that letter, "Eric wanted a representative
present regarding this disciplinary situation before he woul d

sign or have a neeting with M. Dunham "12

On Decenber 22, Vanderpool presented Steele with a letter

from Dunham dated Decenber 17, regarding Steele's refusal to

2 NO docunent dated Novenber 30, 1981 appears anong
either party's exhibits. Dunhammay be referring to Steele's
Novenber 30 pay warrant or an explanatory docunent attached
t hereto.
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sign the Decenber 14 letter. It noted that Steele had been
informed that his signature was only for verification of
recei pt and that he acted in an insubordinate manner. The
letter stated:

. .. 1f you continue to display this

flagrant disregard for ny instructions, you

w Il be subjected to disciplinary action

including, but not limted to, dismssal.

Steel e signed the Decenber 22 letter with the notation that
it was "signed under threat of disciplinary action including
dismssal.” He also wote that Vanderpool stated that it was a
disciplinary letter and "denied nme any union representation in
this matter. He is allowng me 1/2 hour to a rebuttal.”

CSEA's final allegation concerns the District's unilateral

inposition of the witten acknow edgnent requirenent.® In

13Par agraph six of the factual statement attached to the
unfair practice charge all eges:

6. On or about April 6, 1981, District
Superi ntendent Dunham tried to unilaterally
change established procedures by demandi ng

t hat CSEA President Roberts sign for recefpt
of letters fromthe District on contractual
matters. President Roberts refused to sign,
but did send a letter dated April 7, 1981,
to the District which stated the District
shoul d propose such changes through the

bar gai ni ng process. The District never
responded to this letter, however, on or
about Cctober 1, 1981, the D strict
unilaterally inplenented a requirenent that
CSEA Representatives Roberts and Steel e nust
sign receipt of all letters under threat of
di sci plinary action, which could include
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that regard, Roberts testified that the District began
insisting on witten acknow edgnent after the Ledbetter hearing
in the first part of April 1981. At that tine, Roberts hinself
was asked to sign for receipt of information. According to
Roberts, he asked the superintendent to neet and negotiate this
change. Wiile no neeting was held, the District discontinued
the practice.

I n Sept enber, however, Steele was asked to acknow edge
receipt of the letter concerning the 75-pound lifting
[imtation. In conjunction with the grievance filed regarding
that demand, Roberts wote to Dunham on Septenber 23, 1981,
stating:

W have been provided with a copy of the
REPRI MAND whi ch you issued to Eric Steele
Septenber 23, 1981. Stanped on the
REPRIMAND is a request that Eric Steel e nust

answer this derogatory REPRIMAND wi thin 15
days.

Such request violates the negoti ated
contract and sets forth ternms and conditions
of enploynent not negotiated by the

parties. Such unilateral change of terns
and conditions of enploynent is in violation
of rights guaranteed by the "RODDA ACT".

It appears that your REPRI MAND i s
retaliatory action against Eric Steele
because of his testinony in the Ledbetter
unfair |abor practice charge, and his
present union activity.

di sm ssal. CSEA again denmanded to neet and
negoti ate such change. To date, the
District has not responded to that request.

23



Therefore, this is a demand to neet and
negotiate on your unilateral attenpt to
change Article 900 of our collective
bargai ning agreenent.

A response to this letter is expected wthin
5 days.

Further, this letter is a demand on you to
cease and desist in the harassnent and
retaliatory action taken against Eric Steele.

Roberts wote a second letter to the District on

Cct ober 15, which stated:

In response to ny letter of Septenber 23,
1981 regarding Gievance No. 123, | asked
you to respond within five (5 days, in your
unilateral attenpt to change Article 900 of
our collective bargai ning agreenent.

Al so, this was a denmand on you,

GEORGE DUNHAM to cease and desist in the
harassnment and retaliatory action taken
agai nst Eric Steele.

The intent of this letter is that you and
each and all agents affilliated [sic] wth
you shall be put on notice of matters and
things set forth herein.

Whereas, you failed to respond, or ignored
the demand to neet and negotiate this change.

Your default in this request is now being
processed as an unfair |abor practice by
CSEA.

Roberts testified that he received no response to either

of

his letters, and that, because the parties never had a neeting,

“Article 900, section 902 provides that enployees be
gi ven copies of any derogatory witten material before it is
placed in their personnel file. It requires that the enpl oyee

be given
materi al .

an opportunity to initial, date and respond to
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no witten proposals were presented by CSEA to the District.
Dunham s testinony differs from Roberts'. Dunham agreed
that the practice of requiring enployees to sign for receipt of
letters was done in response to the problemrevealed at the
Ledbetter hearing, that is, "people have forgotten that they
have received information." However, he testified that the
practice of requiring witten acknow edgnment did not begin
imedi ately after the Ledbetter hearing but during the sunmer.
He testified that, after the Ledbetter hearing, the managenent
team devi sed the card to be read to enployees to explain that
their signature did not indicate concurrence with the contents
of the docunent. According to Dunham everyone was required to

sign for receipt of information, not only Roberts and Steele.

Dunham s testinony al so does not fully conport with the
adm ssions made in the District's answer to the charge. 1In its
answer, the District responded to paragraph 6 of the charge as
foll ows:

Adm ts that on or about April 6, 1981,
Roberts refused to acknow edge receiving a
letter and further admts that Roberts wote
a letter dated April 7, 1981, admts that on
or about COctober 1, 1981, the District

i npl enented a requirenent that enployees
acknow edge receiving witten work
instructions and other correspondence from
the District and further admts that failure
to comply with work instructions could
result in discipline being taken against the

enpl oyee . .. .15

On January 8, 1982, a PERB hearing officer granted the
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As to the request to negotiate the acknow edgnent policy,
Dunham testified:

Q And did the union ever ask you to
negotiate that particular procedure?

A, The union had said that we had to
negotiate it, and that they di sapproved, and
t hey thought that we were out of order.

They never cane with a proposal.

Q And did you ever refuse to neet with
them to discuss it?

A.  No. W have discussed it many tines.

Q You say we have discussed it, who would
that be?

A. Excuse ne, M. Massey, M. Roberts and
mysel f.

DI SCUSSI ON

Unl awful Discrimnation

The thrust of CSEA's first contention in this case is that
the District discrimnated against Steele because of his
testinmony at the Ledbetter hearing. Thus, in our assessnent of
t hese particul ar charges, we have reviewed the evidentiary
record to determ ne whether the District's conduct was
unlawful ly notivated and thus bore a sufficient nexus to

Steele's protected activity. Novato Unified School District

District's request to dism ss paragraph six of CSEA s charge,
which referred to the unilateral change in these acknow edgnent
procedures said to have occurred on April 7, 1981, nore than
six nonths prior to the date when CSEA filed the instant
charge. CSEA did not appeal the partial dismssal of the
charge to the Board itself. Thus, the alleged unilatera
change in the instant case concerns the District's conduct in
the fall when it again began requiring witten acknow edgnent
of receipt.
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(4/30/82) PERB Decision No. 210. Where direct evidence is
| acki ng, we have |ooked to such factors as timng (North

Sacranento School District (12/20/82) PERB Decision No. 264;

Coast Conmunity College District (10/15/82) PERB Deci sion

No. 251), disparate treatnment (San Joaquin Delta Conmunity

Col l ege District (11/30/82) PERB Decision No. 261; San Leandro

Uni fied School District (2/24/83) PERB Decision No. 288),

departure from past procedures (Novato, supra) and inconsistent

justifications (State of California (Departnment of Parks and

Recreation) (7/29/83) PERB Decision No. 328-S5) which, under

certain circunstances, may support an inference of unlawf ul

nmoti vati on.

First, in agreement with the ALJ, we find that the District
did not discrimnate against Steele by failing to permt himto
return to work with his wist injury.

Specifically, we affirmthe ALJ's conclusion that Steele
was not treated di'fferently t han John Thackeray or Fred Machado.
These enpl oyees, unlike Steele, were not placed on |ight duty
restrictions by their physicians. Thackeray testified that,
when he first returned to work after his injury, his
supervisor, Pete Neese, saw his armin a cast and asked himif
he was able to work or whether he was given any job
restrictions by his doctor. Thac"keray's testinmony inplies that
he told Neese that the doctor had not said anything about "not

wor ki ng," and the matter was not pursued by Neese or Vander pool .
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Simlarly, Mchado' s physician did not place any
[imtations on his job performance after he suffered an injury
to his knee. He testified that his doctor's instructions were
that he could performhis duties if he was not in pain.

Based on this evidence, CSEA has failed to denonstrate that
the District's treatnent of Steele was substantially different
from that of Thackeray and Machado or that it bore any nexus to
Steele's testinony at the Ledbetter hearing. The salient
di fference between these enployees and Steele is the fact that
only Steele's doctor inposed any work restrictions.

In addition, the various duties performed by each enpl oyee
further explain the basis for the District's treatnment of
Steele. At the time of his injury, Thackeray was enployed as a
.painter/carpenter, a job which Thackeray described as
"primarily doing painting, spray painting, brush'painting sone
of the classroons, and exterior walls . . . ." Al though
Thackeray's right armwas in a plaster cast that extended from
his knuckles to his elbow, he testified that he went ahead and
did his work, mssing no work during the six to eight weeks his
armwas in the cast. Steele's own testinony confirned
Thackeray's. Steele testified that Thackeray worked with the
cast on during the summer nonths and that he saw Thackeray
painting on a scaffold or |adder wearing his cast.

Dal e Roberts also testified that he saw Thackeray spray
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painting and working with tools using his right armwhen his
armwas in a cast.

Machado was a |ead person at the tinme he was injured. Hi's
duties included bus driving, supervision and training of bus
drivers, nechanical duties and all related clerical work. For
the duration of Machado's knee injury, he "pulled hinself off"
the bus driving duties but continued to do his mechanical and
supervi sory duties. Thus, while Machado's injury did affect
the type of work he performed, the scope of his actual duties
permtted himsonme flexibility. It is unclear fromthe
testi nony who was assigned to perform Machado's prior two and
one-half hour bus driving detail. There is no suggestion,
however, that he encountered any difficulty in finding another
enpl oyee to substitute for himor that Machado sat idle wthout
alternative duties to perform during the previously-occupied
bus driving period.

Unli ke both Thackeray and Machado, Steele's wist injury
was inconpatible with his job duties. Aside fromSteele's own
self-serving statenent that he was able to performhis duties
while his right armwas in the cast, Vanderpool persuasively
testified to the contrary. A cursory review of the work orders
for the specific jobs actually perforned during the sumer
nmont hs by Steele's substitute confirnms Vanderpool's opinion
that the work required the use of two arms. These work orders

seriously undermne the credibility of Steele's assertions,
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both as to his abilities and as to his opinion of the tasks
likely to be perfornmed during the summrer nonths.

Based on these factors, we reject CSEA s contention that
the District discrimnated against Steele by failing to
accommodate him by adjusting his duties. Unlike Thackeray,
Steele's injury did interfere with the performance of assigned
duties and, unlike Machado, few aspects of Steele's job could
be performed with his wist injury, and the duties covered by
the doctor's job restrictions could not be reassigned.

CSEA al so contends that the District's conduct was
inconsistent with regard to Steele's two injuries.
Specifically, CSEA asserts that the District changed its
position and demanded that Steele be free of all work
restrictions, including those placed on himby his doctor in
the course of his earlier treatnent of Steele's shoul der
injury. In support of that contention, Steele testified that,
after his wist injury, Vanderpool and Machado both told him he
woul d have to have work rel eases covering both injuries before
returning to work.

These statenents are clearly at odds with the earlier
situation when Steele was permtted to work with [imtations
pl aced on over-the-shoulder lifting. However, the evidence
supports the ALJ's conclusion that, in spite of these
statenents, Steele was not treated inconsistently. Steele was

not permtted to return to work in June because of his wi st
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injury and not because of the lifting limtations. As stated
above, the job duties assigned during the sunmer unquestionably
required the use of both hands. Steele's wist injury
prevented such performance. When Steele visited Dr. Lewis in
m d- August and received a work limtation ordering "no over

shoul der lifting greater than 75 pounds,"” Vanderpool's response
was that Steele's shoul der rel ease |ooked good but that he
could not return to work because of his wist injury.
Simlarly, when Dunhaminquired of Dr. Lewis as to whether the
[ight duty restriction was because of Steele's wist or

shoul der injury, Dr. Lewis advised that the 75-pound limtation
referred to Steele's shoulder injury and that his wist needed
nore tinme to heal.

As noted by the ALJ, at the tine Steele returned to work on
August 31, 1981, with Dr. Lewis' "Full work release fromhis
wist fracture," Steele's rel ease dated August 11, 1981, which
i mposed a 75-pound lifting limtation, renained viable. Thus,
despite being told that all restrictions had to be elim nated,
Steele was in fact permtted to return to work with the
shoul der limtation on August 31, 1981, when the cast was
removed fromhis arm |In sum the evidence does not support an
inference that the District's treatnment of Steele was

i nconsi stent or bore any nexus to his testinonial conduct.

Acknowl edgnment Rul e

Next, CSEA excepts to the ALJ's conclusion that Steele was
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not harassed or discrimnated against by virtue of the
District's requirenment that Steel e indicate recei pt of
docurments by written acknow edgment.*® Specifically, CSEA
claims that the ALJ failed to fully assess the factual
circunstances in light of its argunent that the District's
"harassnent_canpaign" agai nst Steel e involved inconsistent
i nsistence on Steele's witten acknow edgnent.

The District's position is that the negotiated agreenent
permts it to require enployees to acknow edge receipt of al
documents that may be considered derogatory. Specifically, the
District points to Article 900, section 902, which provides
t hat enpl oyees be presented with any derogatory material and,
before its entry into their personnel files, be "given an
opportunity . . . to initial and date the material and to
prepare a witten response . . . ." In addition, the D strict
cites to Steele's own testinony in which he explained the need
to have Machado reduce to witing his refusal to let Steele

return to work after suffering his wist injury.

The ALJ found an inference of unlawful notive because the
requi rement was first inposed in Septenmber, not long after the
District changed its reaction to Steele's nedical releases in

July. However, this chain of discrimnatory conduct seens to

Contrary to the original charge, the issue of
di scrimnatory application of the acknow edgnent requirenent is
rai sed by these exceptions as to Steele and not as to Roberts.
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erroneously link the acknow edgnent requirenent to the other
all eged discrimnatory act, the District's posture as to
Steele's back injury, a contention we dism ss as unsupported.
Wth that link renpved, the tenporal evidence does not support
the allegation that the District inposed the acknow edgnent
requirenent in retaliation for Steele's testinony at the
Ledbetter hearing on February 25, 1981.

The ALJ's proposed decision in the Ledbetter case issued
June 4, 1981. The first tine Steele was required to attach
witten acknow edgnent was Septenber 16, 1981. Thus, the first
time Steele was required to sign for a docunent was sone seven
nonths after the Ledbetter hearing and nore than three nonths
after the proposed decision issued in which that ALJ credited
Steele's testinony. Moreover, Steele was not required to sign
for receipt of Vanderpool's denial of his grievance on
August 7, 1981, which was closer in tinme to his protected
activity. Thus, the elenent of timng does not clearly raise
suspi ci on of unlawful notivation.

The fecord with regard to disparate application of the rule
is also inconclusive. Dunhamtestified that the requirenent
was applied to all enployees and grew out of managenent's
legitimate concerns subsequent to the Ledbetter hearing. This
claimis not disturbed by evidence that the District may have
varied its practice in applying the acknow edgnent requirenent

to Steele. Lacking is the critical evidence that Steele was
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treated differently fromother enployees. Thus, fromthe
record before us, unlawful notive does not energe from any
evi dence of disparate application of the rule.

Some indicia of unlawful notive enmerge fromthe District's
expl anation for the rule. The District initially maintained
that correcting the problem of proving receipt of docunents was
the purpose for inposing the requirenent. .1t also explained,
however, that the rule was consistent with its contract ua

obligation to permt enployees to initial derogatory

materials. W conclude, however, that the District's two
justifications, while divergent, are not necessarily
inconsistent. One could argue that, since derogatory materi al
is nore apt to be the subject of a grievance or unfair practice
charge, the necessity for witten acknow edgnent to facilitate
proof of receipt is greater in those instances.

In sum our review of the transcript and exam nation of the
nuner ous docunents Steele was required to sign, suggests that
the District's behavior was excessive and perhaps ill-advised.
However, while the large nunber of docunents issued by the
District and the trivial nature of the issues addressed by
these letters raise sone serious questions as to the District's
intentions, we remain unconvinced by the evidence that this
conduct bears a sufficient connection to Steele's Ledbetter

t esti nony.
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Negotiability

CSEA al so objects to the ALJ's conclusion that Steele did
not have the right to a union representative when asked to
acknowl edge receipt of various docunents. It argues that,
because the ALJ found inposition of the acknow edgnent rule to
be negotiable as a matter of enpl oyee discipline, Steele was
entitled to representation.

First, we find that the District was free to unilaterally
institute the acknow edgnent requirenment notw thstanding the
fact that refusal to do so could result in discipline. W find

the ALJ's reliance on the Board's decision in San Ber nardi no

Gty Unified School District (10/29/82) PERB Decision No. 255

to be msplaced. |In that case, the Board found that certain
rul es of conduct were negotiable based on the finding that the
rules were related to the enpl oyees' hours of work. The
unilaterally enacted rule requiring |lesson plans in that case
bore a relationship to hours of enploynent because it created a
new, mandatory job duty requiring enployees to work nore
hours. Simlarly, the rule prohibiting enployees fromleaving
their work site during work hours inpacted on enpl oyees' hours
of enpl oynent because of its intrusion on nonduty |unch or
break peri ods. |

In the instant case, however, we find that the witten
acknow edgnent rule does not satisfy the requirenments of the

Board's test for negotiability articulated in Anahei m Union
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Hi gh School District (10/28/81) PERB Decision No. 177. W find

no evidence that the rule requiring enployees to sign for
recei pt of docunments bore any |ogical or reasonable

rel ati onship to wages, hours or other enunerated terns and
condi tions of enploynent. The fact that discipline my result
if an enpl oyee refuses to acknow edge recei pt does not elevate
the rule itself to a disciplinary matter with an inpact on
wages, hours or other enunerated subjects. To adopt this

anal ysis would bootstrap all work rules into negotiable itens
within scope. We, therefore, find the institution of this rule
to fall within the paraneters of the enployer's discretion

Counsel of Union Representative

VWil e concluding that the District was free to unilaterally
i npose the witten acknow edgnent rule, we nevertheless find
that Steele was entitled to the counsel of his union
representative on those occasions when he was asked to sign for
recei pt of docunents.

In the instant case, the District asserts that no union
representati on was necessary because it was nmerely requesting
that Steele sign the docunents to signify receipt and that
witten acknow edgnent did not indicate agreenent with the
al | egations contained in the docunents. However, there is no
evidence that Steele was so advised by Vanderpool specifically
as to each letter or that Steele, in fact, clearly heard and

under stood the neaning of the |anguage witten on the card from
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whi ch Vander pool read. Absent these assurances, it was
reasonable for Steele to assune that his signature did evidence
approval or agreenment and, therefore, to seek the advice of his
union representative before signing the docunents. Moreover,
we find verbal recitals insufficient to dispel Steele's
hesitancy to act unadvi sed where the docunents thensel ves
contained no indication that witten acknow edgnment did not

i ndi cate agreenent. Thus, based on his uncertainty as to the
significance of attaching his signature to the letters, it was
reasonable for Steele to seek the assistance of a union
representative to provide advice and direction.

W find that an enployee's right to representation includes
the right to consult with a union representative likely to be
nore know edgeabl e when that enployee is asked to supply
i medi ate, witten response to material placed in his/her
personnel file. The right to such representation is justified
when the enpl oyee reasonably believes the witten response to
such material will likely be reviewed by superiors when
pronotions, transfers or evaluations are prepared (see Moddesto

Cty Schools (3/8/83) PERB Decision No. 291), or when

di sci plinary nmeasures are contenplated. Thus, while we do not
mandat e that prior subm ssion to the union representative is
requi red when an enployee is presented with nost routine or
perfunctory docunents, in this case, we find that Steele was so

entitl ed.
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Here, the barrage of documents began with the first letter
accusing Steele of having inproperly lifted objects beyond the
75-pound limtation. H's concern for the threatened discipline
was exacerbated by the uncertainty Steele felt concerning the
significance his signature would carry. |ndeed, when presented
with each subsequent letter, Steele entertained reasonable
concerns that his signature mght indicate nore than nere
recei pt and woul d subject himto future disciplinary action.
Under such circunstances, Steele was entitled to seek the
advice of his union representative prior to signing these
docunents.

In reaching this conclusion, we do not rely on the rule

articulated in NLRB v. J. Weingarten, Inc. (1975) 420 U S. 251

[88 LRRM 2689]. Under Weingarten, the right to union

representation arises only in those situations where the

enpl oyee is present at an investigatory interview which the
enpl oyee reasonably believes will result in disciplinary
action. Subsequent decisions have clarified the paraneters of
the rule and have extended the enpl oyee's representation rights
to disciplinary interviews where the discussion is not nerely
for the purpose of informng the enployee of a previously

determ ned decision to inpose discipline. Baton Rouge Water

Wor ks Conpany (1979) 246 NLRB 995 [103 LRRM 1056]. See Morris,

Devel opi ng Labor Law, Second Ed., pp. 149-156. Wile this

Board has adopted a rule affording enployees Wingarten rights
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(R.o Hondo Community College District (11/30/82) PERB Deci sion

No. 260), the_\Weingarten rule is inapplicable here because in

no situation where Steele was asked to sign for receipt did a

"meeting" or "interview' take place."

"While recognizing Weingarten's inapplicability, we note
that the lead opinion In Baton Rouge, supra, would extend
Weingarten protections to interviews where the enployer inforns
the enployee of its previously made disciplinary decision and
the enployer attenpts to get the enployee to admt his/her
wr ongdoi ngs or to sign a statenent to that effect.

In addition, we note the follow ng cases where the inport
of prior union consultation has been discussed. In Amax, Inc.,

dimax Mol ybdenum Co. (1977) 227 NLRB 1189 [94 LRRM I177], the
NLRB held that, under Weingarten, both the enpl oyee and the
union representative had the right to a pre-interview
consultation neeting prior to an investigatory interview which
m ght have resulted in discipline. The Board found nerit in
the argunent that Weingarten logically extends to prior
consultation in order to iInsure effective representation.

In dinmax Mol ybdenum Co._ v. NLRB (10th Cir. 1978) 584 F. 2d
360 [99 LRRM 2471], the Tenth Circuit reversed the NLRB' s
deci sion and declined to extend Weingarten rights beyond the
actual investigatory interview It stated, however:

The enployer is under no obligation to
accord the enpl oyee subject to an
investigatory interview with consultation
with his union representatives on conpany
time if the interview date otherw se

provi des the enployee w th adequate
opportunity to consult wth union
representatives on his own tine prior to the
interview Thus, we do believe that
Weingarten requires that the enployer set
investigatory interviews at such a future
tinme and place that the enployee will be
provided the opportunity to consult with his
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Neverthel ess, we do not find this failure fatal to the
result reached herein. The enployee's right to prior
consultation with a union representative derives fromthe right
to participate in the activities of an enpl oyee organi zati on,
particularly the representation of its nenbers in their
enpl oynent relationship with the public school enployer. In
accordance with those cases where the Board has specifically
found that EERA extends enpl oyees' representation rights beyond

those granted by Weingarten (R.o Hondo Conmunity College

District (12/28/82) PERB Decision No. 272; Redwoods Conmunity

College District (3/15/83) PERB Decision No. 293, rev.
pending), we find that Steele was entitled to consult with his
union representative prior to signing the docunents presented

to himby his superior. The District's failure to permt this

representative in advance thereof on his own
time. (Enphasis supplied.)

In Pacific Tel ephone and Tel egraph Co. v. NLRB (9h Cir.
1983) 711 F.2d 134 [113 LRRM 3529], the Nnth Grcuit recently
uphel d the decision of the NLRB and found that an enpl oyee was
entitled to a pre-interview conference with his union
representative. By failing to so provide, according to the
Court, "the ability of the union representative effectively to
give the aid and protection sought by the enpl oyee woul d be
seriously di mnished."

Wil e these cases ultimately involved circunstances where
an investigatory interview ensued and thus VWingarten rights
attached, the principle of consultation with a union
representative before responding to enployer inquiries or
accusat i ons mai ntai ns.
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consul tation violated subsection 3543.5(a) of EERA by
interfering with Steele's statutory right.
RENVEDY

Subsection 3541.5(c) of the Act enpowers the Board to
fashion a renmedy which will best effectuate the purposes of
EERA. W have found that the District unlawfully insisted that
Steele sign for receipt of nunerous docunents w thout affording
himthe opportunity to consult with and be advised by a
representative of his union. Accordingly, we find it
appropriate to order the District to renmove fromSteele's
personnel file any and all docunments which refer to his failure
to sign for receipt and all docunents which Steele did in fact
sign without aid of his representative.

ORDER

Upon the foregoing findings of fact and conclusions of |aw,
it is hereby ORDERED that the Placer Hills Union School
District shall:

A CEASE AND DESI ST FROM

Interfering with, restraining or coercing enployees

because of the exercise of rights guaranteed by the Educati onal
Enpl oynment Rel ations Act by refusing to afford enpl oyee
Eric Steele the opportunity to consult with his union
representative prior to attaching his signature signifying

recei pt of docunents tendered.
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B. TAKE THE FOLLOW NG ACTI ONS DESI GNED TO EFFECTUATE THE
PURPOSES OF THE EDUCATI ONAL EVMPLOYMENT RELATI ONS ACT:

1. Renove and destroy all materials in the personnel
file of Eric Steele which refer to his failure to attach
witten acknow edgnent of receipt or which were signed by
Steele without affording himan opportunity to first consult
with his union representative.

2. Wthin thirty-five (35) days after the date of
service of this Decision, post copies of the Notice to
Enpl oyees attached as an appendi x hereto. Such posting shall
be maintained for at least thirty (30) consecutive workdays at
the District's headquarters office and in conspicuous places at
the |ocations where notices to classified enployees are
customarily posted. Reasonable steps shall be taken to ensure
that the Notice is not reduced in size, defaced, altered or
covered by any material .

3. Witten notification of the actions taken to
conmply with this Order shall be made to the Sacranento Regi onal
Director of the Public Enploynment Relations Board in accordance
with her instructions.

C. Al'l other charges are DI SM SSED.

Menbers Jaeger and Burt joined in this Decision.
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APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. SF-CE-453,
California School Enployees Association and its Placer Hills
Chapter 636 v. Placer Hlls Union School District, in which
both parties had the right to participate, it has been found
that the District violated Governnment Code subsection 3543.5(a).,

As a result of this conduct, we have been ordered to post
this Notice and will abide by the following. W wll:

A CEASE AND DESI ST FROM

Interfering with, restraining or coercing enployees
because of the exercise of rights guaranteed by the Educati onal
Enpl oynent Rel ations Act by refusing to afford an enpl oyee the
opportunity to consult with his/her union representative prior
to attaching his/her signature signifying receipt of docunents
t ender ed.

B. TAKE THE FOLLOW NG ACTI ON DESI GNED TO EFFECTUATE THE
PURPOSES OF THE EDUCATI ONAL EMPLOYMENT RELATI ONS ACT:

Renmove and destroy all materials in the personnel file
of Eric Steele which refer to his failure to attach witten
acknow edgnent of receipt or which were signed by this enployee
wi t hout being afforded the opportunity to first consult with a
uni on representative.

Dated: PLACER HI LLS UNI ON SCHOCOL DI STRI CT

By:

Aut hori zed Representative

THI'S I'S AN OFFI CI AL NOTI CE. I T MUST REMAI N POSTED FOR THI RTY
(30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND MUST NOT
BE REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED W TH ANY OTHER
MATERI AL.



