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B o DECI SI ON
JAEGER, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on exceptions filed by the charging
party, Rchard C. Matta, to the attached proposed deci sion.
The Adm nistrative Law Judge (ALJ) dismssed Matta's charge
that the Departnent of Devel opnental Services, Napa State

Hospital, violated subsection 3519(a)1 of the State

!Section 3519 provides in relevant part:
It shall be unlawful for the state to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.



Enpl oyer - Enpl oyee Rel ations Act by discrimnatorily term nati ng
him for engaging in protected activities on behalf of the
California State Enpl oyees' Associ ation.

The Board has reviewed the entire record in light of the

exceptions filed and, finding the ALJ's findings of fact2

_ The Board set forth the appropriate standard of review
in Santa Clara Unified School District (9/26/79) PERB Deci sion
No. 104

VWiile the Board will afford deference to the
hearing officer's findings of fact which
incorporate credibility determ nations, the
Board is required to consider the entire
record, including the totality of testinony
offered, and is free to draw its own and
perhaps contrary inferences from the

evi dence presented. (p. 12.)

This standard is particularly applicable in discrimnation
cases when the existence of a violation nust often be
"established by circunstantial evidence and inferred from the
record as a whole."” Novato Unified School District (4/30/82)
PERB Deci sion No. 210; Republic Aviation Corp. V. NLRB (1945)
324 U.S. 793 [16 LRRM620]; _Radio Officers Union v. NLRB (1954)
347 U. S. 17.

In the instant case, Matta testified that Charl es G aham

Director of ProgramVl, told him "I've been hearing your nane
around and you better cool it, you're getting too hot."
Vol. I, p. 67: 15-16. Matta further testified,

He [Gahan] indicated that | was becomng a
hot issue and that he was wanting to cool ny

heels a bit and not —not put so nuch
controversy on himin programé6. Vol. I,
p. 70: 10-12.

W agree with the charging party in his factual exceptions that
Matta's unrefuted testinony concerning G ahanis statenents was
not so internally inconsistent as to find Matta incredible on
this subject. However, we conclude that G aham s statenents,
seen in light of the record as a whole, are insufficient to
ascribe aninmus to the director of the hospital, Dr. Dennis

O Connor. W therefore-find that the incorrect credibility

2



and conclusions of law free fromprejudicial error, we affirm
the ALJ's dism ssal of the charge.
CRDER
Upon the findings of fact and conclusions of law in the
attached proposed decision, and the entire record in this case,
it is hereby ORDERED that the unfair practice charge in Case
No. SP-CE-20-S is DI SM SSED

‘Members Tovar and Burt joined in this Decision.

determ nation on the part of the ALJ was not prejudicial. Wth
respect to the other credibility determ nations, we do not find
sufficient evidence in the record to justify overturning the
ALJ' s findings.
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PROCEDURAL HI STORY

Richard C. Matta (hereafter charging party) filed this
unfair practice charge against the State of California
(Departnent of Devel opnental Services, Napa State Hospital)
(hereafter DDS or respondent) on January 23, 1981. The charge
al l eges the respondent violated section 3519(a) of the State
Enpl oyer - Enpl oyee Rel ations Act (hereafter SEERA or Act)l by
di scharging Matta from his enploynent at Napa State Hospital

because he engaged in protected activities on behalf of the

The SEERA is codified at Governnment Code section 3512
et seq. Al statutory references are to the Governnment Code
unl ess ot herw se not ed. )



California State Enpl oyees Associ ation (CSEA) and enpl oyees at
the hospital

An informal conference was set for March 2, 1981. However,
on February 13, 1981 respondent filed its answer and noved to
dism ss the charge as untinely because approxi mately 10 nont hs
had el apsed since the effective date of discharge. In the
interimMatta had appealed his termnation to the State
Personnel Board (SPB) which rendered a decision on
Septenber 18, 1980.2 On April 15, 1981 anot her
adm ni strative | aw judge denied respondent's notion to di sm ss;
- however, on May 15, 1981 he certified an interlocutory appeal
to the Public Enploynent Relations Board (hereafter PERB or
Board) pursuant to PERB Regul ati on 32200. On Decenber 29, 1981
the Board denied respondent's notion, holding that the statute
of limtations was tolled during the State Personnel Board
pr oceedi ngs. (See PERB Order No. Ad-122-S.)

A conplaint was issued on February 2, 1982. A pre-hearing

2After the SPB deci sion, which sustained the di scharge,
Matta filed a Petition for Wit of Mandate in the Superior
Court for the County of Sacramento (Case No. 293782) pursuant
to Code of Civil Procedure Section 1094.5. That case was
pending in Superior Court as of the hearing in this case.
Respondent has raised the argunent that the SPB decision is res
judicata as to the question of whether there was just cause to
termnate Matta. It is unnecessary to address this argunent,
since this proposed decision recommends dism ssal of the
instant charge on the nerits.



conference was held on April 1, 1982 in San Franci sco,
California, and the formal hearing was held on April 26, 27 and
28, 1982 at the Napa State Hospital in Inmola, California. The
final supplenental brief was filed on Septenber 22, 1982, and
the case was submtted.

FI NDI NGS OF FACT

Richard Matta's Protected Activities.

Richard Matta was a vocational instructor-industrial arts
at the Napa State Hospital until he was termnated in
February 1980. He had a good work record and had never been
di sciplined. During his enploynent at the hospital Mtta
became an active nenber of CSEA and of the California State
Enpl oyed Teachers Association (CSETA), an affiliate of CSEA
He served as treasurer of CSETA and as a job steward for CSEA
at the hospital.

As a job steward, Matta engaged in a variety of protected
activities on behalf of enployees at the hospital, beginning in
1979 and continuing through the end of his enploynent. He was
aggressive and not very tactful in pursuing grievances, two of
which are especially noteworthy. One involved opposing the
appoi ntnent of a lead teacher at a tine when the school in
whi ch Matta worked was going through a period of
reorgani zation. This was a very inportant issue during the

latter part of 1979 and it attracted a lot of attention from



enpl oyees and adninistrators alike.® The second grievance

i nvol ved a safety issue concerning the lack of equipnent to
enabl e teachers while in the classroom to communicate with

ot hers outside the classroomduring an energency. On this
latter subject Matta participated in the filing of a Cal/OSHA
conplaint. An investigation was conducted and the hospital was
cited.

During the year prior to his discharge, Matta requested
vacation tine to go to Sacranento as a CSEA representative to
work on |egislation covering the working conditions of
enpl oyees at the various state hospitals. On a couple of
occasions Dr. Charles Graham Matta's inmedi ate supervisor and
the head of program six in which Matta was enpl oyed, granted
the tinme as requested and Matta participated in the |egislative
pr ocess.

In addition to the foregoing, Matta was generally
recogni zed by enployees and adm nistrators at the hospital as
the | eading spokesperson for teachers on enploynent-rel ated
matters. In this role he participated in several neetings wth
adm ni strators about working conditions for enployees he

repr esent ed.

A the time of the hearing in the instant case this
gri evance was on appeal in Sacranento at DDS headquarters. The
| ast step in the grievance procedure at the hospital was the
executive director level. Fromthere grievances are appeal abl e
to a final level in Sacranento.



According to Matta, during the course of his union
activities, hospital adm nistrators nade several conments which
support an inference of unlawful notive. Matta testified about
t hese statenents as foll ows.

At a nmeeting on Novenber 5, 1979 to discuss various
grievances and enploynent-related matters, a heated di scussion
occurred around safety issues in the shop. Pat Parnell, an
educational consultant in the office of program review, during
the course of the discussion, threatened to shut down Matta's
shop. Although Parnell was not Matta's supervisor, her
authority extended to yearly review of Matta's programto
determ ne effectiveness and efficiency and, if appropriate, to
recormend changes. There was no evidence presented that any
action was ever taken to close down Matta's shop. Parnell did

not testify at the hearing.

On another occasion, Dr. Gahamresisted Matta's request
for vacation tine to participate in the legislative process on
behal f of CSEA. He told Matta that he didn't think it was
reasonable to take classroomtine for such activity, and he
once asked Matta why he had to be the only one who went to
Sacramento for this purpose. Another reason offered by G aham
for refusing vacation tine was short staffing. Mtta responded
that he used only vacation time, just as other enployees, for
exanpl e, used such tine to take |Iong weekends. Matta testified

as follows as to Graham s response:



And he indicated that | was becom ng a hot

issue and that he was wanting to cool ny

heels a bit and not—not put so nuch

controversy on himin program 6.
On other occasions, however, G ahamgranted Matta time off to
go to Sacranento.

On yet another occasion Matta represented a probationer in
a meeting with Dr. Graham Matta said he "brought sone |ight"
to the situation. A few days later G ahamtold himthat he was
"stepping on toes." Matta recalled G ahanlis statenent as
foll ows:

| believe he said that to me, as though | was
steppi ng out of bounds, influencing too many
people or attenpting to influence too many
peopl e.

In contrast to the inference arising fromhis testinony
about Graham s statenents, Matta testified that they had a good
wor ki ng relationship. When asked if he felt Dr. G ahamwas out
to get himin any way, Matta testified:

No, | don't think so, | really don't. W
had a good, fairly good rapport, | believe.

Graham did not testify at the hearing.

Lastly, Matta testified that Joan Fi nebl oom assi stant
chief of education, on two or three occasions covering a |ong
period of time, nmade statenents to Matta simlar to the "your
stepping on toes" comment. Matta conceded that these coments
were not direct threats, but he described them as "sonewhat
sublimnal"” and designed to nmake it known that "they didn't

like ny activities."



The Billy | ncident.

Billy was a very active enotionally disturbed child who had
been di agnosed as schi zophrenic and having an aggressive
reaction to childhood. He had to be watched closely, and a
psychiatric technician sonetinmes escorted himfromclass to
cl ass because of his tendency to run away from the hospital.
Billy was about 13 years old at the tinme of the incident,
wei ghed approximately 94 pounds and stood approxinmately 4 feet
9 inches tall.

On January 11, 1980 Billy arrived at Matta's classroomin
an agitated condition, having received a zero for his grade in
an earlier class. During the class, Matta told Billy that he
woul d receive another zero if he didn't nmake an attenpt to
conpl ete the assigned work. A zero on a report card neans a
student may be disciplined when he returns to his ward. Types
of discipline which could be inposed include running | aps,
getting no snacks, going to bed early, or not being allowed to

wat ch tel evision.

When Matta told Billy that he m ght give hima zero for the
day, Billy attenpted to take his report card, which acts as a
pass to the next class, fromMatta' s desk and | eave the room
Matta apparently intercepted Billy at his desk and picked up

the report card. According to Matta, Billy becane excited,
assuned a fighting stance, and began to flail away at himwth

his arns in an attenpt to get the report card. This action was



described as a "tenper tantrum" and it occurred in an area
where there were nmany operative power tools. Matta testified
that he then westled Billy to the floor, using a technique
cal l ed managenent assaul tive behavior (MAB). The phil osophy of
MAB, a technique which Matta had taught, is to contain the
aggressive person so that he doesn't hurt hinself, the
instructor, or any other individual. The goaf is to westle
the individual to the floor, face down, and hold himin that

position where he has no | everage until he calns down.

After a short time, Billy calmed down. Matta then let him
up, gave himhis report card and sent himoff to his next class
unescorted. Matta did not call for the assistance of
Vi nce Mann, another instructor who was in the room because he
described the situation as one which he could handle easily.

Billy imedi ately conplained to the hospital adm nistration
that he had been physically abused by Matta. Wthin a matter
of hours after the incident Billy was exam ned by
Dr. Sidney H Silver, a physician at the hospital. The
exam nation revealed that Billy had been injured. The inside
of his left upper arm was bl ack-and-blue where he had been
gripped by Matta. In addition, the force of the grip had
caused skin abrasions in the same |ocation. The exam ning
physician's report indicated that.the contusi ons and abrasions

were caused by squeezing and tw sting.

In the past, Matta, as well as other instructors, have



found it necessary to westle Billy to the floor because of his
behavior. Billy frequently conplained that he was physically
abused by instructors, and he constantly threatened instructors
with such conplaints. Matta testified that he had no know edge
of any other enployee ever having been disciplined for using
MAB technique on Billy. There was no evidence presented that
any other staff nmenber inflicted injuries on Billy.

The Frankie | ncident.

Frankie was a very withdrawn child who had been a student
of Matta's for approximately six to eight nonths. Matta had
establ i shed a definite educational plan for Frankie, and he was
maki ng progress in acconplishing assigned tasks within this
pl an.

On January 14, 1980 Frankie was having difficulty
performng tasks that he had previously acconplished w thout
any problem Matta attributed this to the influence of
Paul a Brown, a volunteer, and Ethel Yappert, a volunteer foster
grandparent, who were working with Frankie during the_class.
According to Matta, they were actually perform ng tasks for
Franki e rather than denonstrating and encouraging himto
perform This was not acceptable to Matta, and, at sonme point
during the period, he explained to Yappert and Brown that
Franki e should be doing the work. At the end of the period,
Franki e was assigned to sweep the floor with a pushbroom but

Matt a observed that Yappert had the broom He took the broom



fromYappert and gave it to Frankie to start sweeping. Later,
Matta said he noticed that Frankie was standing still in what
he described as a catatonic state. He was not pushing the
broom as he had been instructed and as he had done in the
past. Matta testified that he wal ked over to Frankie and
instructed himto sweep the floor. Frankie |ooked at the

vol unteers and began to giggle. Then, in an attenpt to get
Frankie to sweep, Matta said he placed his (Matta's) hands on
the broom and began to nodel the proper novenent, but there was
no response. Matta testified it was in this context that he
ki cked Frankie in the buttocks with the side of his foot in an
attenpt to notivate him Matta described his action as a kind

of push, rather than a forceful kick.

Brown's version of the incident is different than Matta's
version. She said that Matta was generally dissatisfied with
Franki e's performance from the beginning of the period. At the
end of the period Matta observed Frankie with a broomin his
hands attenpting to sweep the floor. The dissatisfaction
~continued. Rather than instruct Frankie on how to sweep the
floor, Matta wal ked over to himand, w thout placing his hands
on the broomto nodel the correct technique, Matta yelled at
himand kicked himin the buttocks. According to Brown, the
kick lifted Frankie off the floor; Frankie said "ugh" and
continued his sweeping attenpts. Yappert essentially confirned

Brown's version of the incident in her discussions with

10



O Connor and the investigating officer, and in her testinony at
the SPB hearing. Yappert did not testify at the hearing in
this case.

The Frankie incident was al so witnessed by Vince Mann, a
staff nenber who was in the shop at the tine. Mann told
Phil Ryan, senior special investigator at the hospital, during
the investigation that Matta wal ked up to Frankie and kicked
himin the buttocks, but, contrary to Brown's testinony, he
said he did not think the kick was done in anger or wth
malice. Mann did not testify at the hearing. He did testify
at the SPB hearing, but his testinony there was so inconsistent
and confusing that it can be given little weight toward
corroborating either Matta's or Brown's version of the
incident. Specifically, at the SPB hearing Mann testified at
one point that the kick was not a hard kick. At another point
he testified that "maybe" the kick was a hard kick. At yet
another point he testified that he did not see the contact.

Brown was a credible wi tness whose testinony about this
incident is consistent wth her testinony at the SPB heari ng,
as well as with her statenents to Ryan and Dorot hy Owen,
personnel director, during the course of the investigation.
Wat ching her testify, one could see that she was still angry at
Matta's conduct. In addition, her version of the Frankie
incident is essentially corroborated by the statenents made by

Yappert to Ryan and O Connor during the investigation, and with

11



the testinony Yappert gave at the SPB hearing. Even Mann's
statements to Ryan early in the investigation serve to
corroborate Brown's version of the incident to the effect that
Matta kicked Frankie. Further, | find it highly unlikely that
Brown and Yappert, both elderly wonen who perforned vol unteer
work at the hospital, would fabricate a version of the kicking
incident to harmMatta in some way.? Therefore, it is found
that Matta, while dissatisfied wth Frankie's progress in
sweepi ng the floor, kicked himw th some degree of force, and
he did so without first putting his hands on the broomin a
nodel i ng fashi on.

Simlarly, the facts fail to support Matta's description of
his actions as an acceptable teaching nethod to notivate
Frankie to sweep the floor. This assertion was convincingly
contradicted by Charles Ball, a 20-year teacher at the hospita
who was called as a wtness by the charging party. Bal
testified that while it nay be appropriate for instructors to
have sone physical contact with patients, the school of thought

whi ch advocates forceful, sharp contact, such as kicking, has

“This conclusion is not altered by the fact that Brown
had reported the incident to hospital admnistrators and,
therefore, arguably had a stake in her own vindication in the
subsequent proceedi ngs. Such possible self-interest was
out wei ghed by her truthful denmeanor and the consistency of her
testinmony with that of other w tnesses before the SPB as well
as the PERB.

12



never been adopted at the Napa State Hospital. |In fact, using
physical force with patients has becone a sensitive area at
Napa. Ball further testified that, in his opinion, such
contact should be conducted by a psychol ogi st who was treating
a patient, not by a teacher in the program Ball has never
used physical force on a patient. At the SPB hearing, Pat
Parnel |, an educational consultant at the hospital, essentially
corroborated Ball's testinmony on this subject.

The Investigation and the Deci sion.

After receiving reports on both incidents, Phil Ryan
investigated the Billy and Frankie cases pursuant to
establ i shed procedures at the hospital.®> He interviewed the
appropriate individuals and submtted reports and

recommendati ons on both incidents to Dr. Dennis O Connor

After the Billy and Frankie incidents, Jack Euser, a
teaching assistant in Matta's cl ass, was approached by
Bill Miuirhead, a staff representative to O Connor with duties
as a patients' rights advocate, who asked himif Matta had
taken any materials or equipnent out of the wood shop. Euser
replied that Matta had brought in materials and tools of his
own and he renoved them when he was put on | eave. There was no
- indication, Euser told Miirhead, that Matta had taken anythi ng
from the shop. There was no evidence presented that Miirhead,
who had no supervisory authority over either Euser or Matta,
was acting at O Connor's direction when he approached Euser,
t hat Mui rhead ever discussed his actions with O Connor, or that
Mui rhead was a part of the investigation. Al though O Connor
testified at length at the hearing, he was not asked about this
incident by either party. Miirhead was not called to testify.
Therefore, this evidence does not support an inference of
unl awful notive

13



executive director of the hospital. There is no evidence that
Ryan harbored an unlawful notive or that his reports were

i naccurate (other than to the extent Matta's version of the
incidents differed on certain facts).

Ryan recommended that since Billy sustained an injury
further review of the case would be appropriate. Wth respect
to the Frankie incident, Ryan recomended further review
because the conplaint involved physical contact. Ryan
suggested both cases be referred to Dorothy Onen and Dr. G aham
for further review and disposition. On January 24 O Connor
accepted these recomendations and instructed Onen and Graham
to review the cases and nmake recommendations to himno |ater
than February 1, 1980. Ryan was not otherw se consulted by
O Connor about the incidents.

Meanwhil e, Dr. Graham had set up a neeting with Matta for
January 25, 1981 to discuss the incidents. This was expected,
since the normal practice at the hospital was to begin
disciplinary and patient abuse actions at the programdirector
| evel after the initial investigation was undertaken.
Dependi ng on the decision of the programdirector, the case
could end there, or it could be appealed. Jack Lair, a
supervisor, testified that G aham in a reference to Matta's
situation, told him (Lair) prior to the January 25 neeting that
he (Gaham intended to "wite himup." This suggests that

Graham at this tine, had no intention to discharge Matta.

14



However, it appears doubtful that G aham had had the
opportunity to review Ryan's reports as of this tine. On
January 24 Graham sent Matta a nmeno saying that the neeting
schedul ed for the next day was cancelled and, as per
instructions of Dr. O Connor, Matta was to be placed on
admnistrative | eave. Gahamtold Matta that he was upset and
surprised that the matter had been taken out of his hands and
handled in this way.

Shortly after receiving Ryan's reports, O Connor placed
Matta on paid administrative | eave pending the outcone of the
investigation. In deciding whether to take such action
O Connor's practice is to consider whether an enployee is
dangerous to patients or residents. O Connor testified that it
is nore likely an enployee will be placed on adm nistrative
| eave when the investigative reports reveal patient abuse. He
viewed the conplaints against Matta as serious cases of patient
abuse, so he exercised his prerogative as he had on
approxi mately 12 occasi ons since becom ng executive director
where simlar admnistrative |eaves had been directed. There
was no evidence presented by either party with respect to
details of other cases where enployees were placed on

adm ni strative | eave.

After Owen, G aham and O Connor reviewed the specia
incident reports and the appropriate investigative reports, at

| east two neetings significant were held. At the first neeting

15



these three administrators discussed the case in great detail,
using the written documentation as a basis for discussion.
Because he was concerned about Billy's injuries, O'Connor,
during the course of the meeting, called Dr. Silver, wo had
examined Billy hours after the incident. OConnor was
especially curious that the black-and-blue marks would appear
so fast on Billy's aam. During the course of the conversation,
Silver essentially confirmed the diagnosis written at the time
of the exam:

Black and blue mark and abrasions on the

underside of the left upper am. Impression:

contusion ad abrasions from squeezing ad

twisting, mild to moderate. Treatment: none

necessary.
In answver to O'Connor's question, Silver specifically said that
the black-and-blue marks had been caused by the incident with

M atta.®

6During his testimony at the State Personnel Board
hearing, Silver changed his opinion axd stated that, in
retrospect, he didn't think the black-and-blue marks were
caused by the incident with Matta. Nevertheless, at the time
of the investigation, O'Connor, as a result of his discussion
with Silver, was under the impression that the black-and-blue
marks had been caused by the Matta incident. In addition, it
is possible that the skin abrasions could have been caused
elsewhere or even self-inflicted, but there is insufficient
evidence in the record to contradict Dr. Silver's report, or to
dow that Billy's abrasions were incurred elsewhere. Thus, at
the time he mede the decision to terminate Matta, OConnor hed
before hm only evidence that Billy's injuries had been
inflicted by Matta. Finally, it is noted that the evidence
regarding Billy's injuries came from a reliable source,
Dr. Silver, ad there is no evidence that he harbored an
unlawful motive.

16



Subsequently, Owmnen interviewed Brown about the Frankie
incident and submtted a nenorandum report to O Connor, stating
that the kick was hard enough to raise Frankie off the floor.
During this interview Brown also told Omen that Matta had
"browbeaten" Frankie. At the hearing, Brown reinforced this
statenent, testifying that Matta was too hard on Franki e and
had called hima "goddamm little bastards." (sic) O Connor
personally interviewed Yappert, who confirned that Matta had
ki cked Franki e.

During the course of the second neeting, O Connor reviewed
reports made by Noelle Melvin, a childcare praétitioner with
18 years experience who is proficient in sign | anguage. She
had interviewed three deaf patients who witnessed the Billy
incident and each patient confirned that it occurred. More
specifically, Melvin's report reflects that they told her Matta
chased Billy around the room caught him picked himup and
threw himto the floor. One patient who w tnessed the incident
told Melvin that Matta was angry and kept his foot on Billy
after throwng himto the floor.

None of Matta's activities on behalf of CSEA were ever
di scussed or considered during the two neetings discussed above
or at any tine during the course of the disciplinary procedure,
according to O Connor and Omen. O Connor testified that prior
to receiving Ryan's reports he had never heard the nane of

Richard Matta, and he had no know edge of the grievances filed

17



by Matta or of the Cd/OSHA complaint. He said there were
approximately 2400 employees a Ngoa State Hospital, and he was
unable to keep up with the names of all of them. Ownen also
credibly testified that she knew of Matta's CFA affiliation,
but disclamed knowledge of his specific activities.

On February 19, 1980, OConnor issued a letter of
termination. The letter accused Matta of the following, all

violations of subsections of Government Code section 19572.

(b) Inconpetency

(c) Inefficiency

(o) WIIful disobedience

(t) Other failure of good behavior either

during or outside of duty hours which
Is of such a nature that it causes
discredit to his agency or his

enpl oyment .
As a basis for the discharge the letter cited the Billy and
Frankie incidents and concluded that these actions violated

Rule 41 of the rules and regul ations, which state:

No enpl oyee shall strike, abuse, or inflict
cruelty Y physi cal nmeans qun any patient.
The use of physical strength to secure the
cooperation of patients is to be avoided and
Is to be undertaken only to.the extent
necessary to ensure the safety and confort of
the patients. Sufficient assistance should
be had from other enployees so that injury
to patients and enployees can be avoided.

No enpl oyee shall abuse or inflict cruelty
by psychol ogi cal means upon any patient. No
enpl oyees shall use |anguage or take actions
with (sic) are detrinmental to the patient's
wel fare.

Any enpl oyee violating this rule shall be
subject to disciplinary action.

18



OComnor concluded in the letter that Matta's conduct wes
"without just cause or excuse' axd it was "inappropriate ad
harmful to the patient's treatment program.”

Shortly thereafter, a so-called Skelly hearing was held and
Matta was given the opportunity to review the evidence against
hm and present additional facts and arguments.” However,
after hearing Matta's presentation, OConnor chose not to
modify his decision.

Other Incidents of Patient Abuse.

Ryan investigates all patient abuse complaints. Since he
began his job in 1978 he has investigated approximately 450
cases of physical and verbal abuse.s On seven other
occasions, employees were discharged for physically or verbally

abusing patients.® The complaints were unfounded in the

7gkelly v. State Personnel Board, et al. (1975)
15 Cal. 181 [124 Cal.Rptr. 14] provides tor notice of
proposed disciplinary action anrd an opportunity for the
employee to present evidence in his behalf.

®There wes no breskdown of how mery complaints were
physical, as opposed to verbal.

°The cases of patient abuse where employees were
discharged included the following: grabbing a patient by the
hair, dunking his heed in a toilet and flushing it; kicking two
patients and choking two patients; fracturing a patient's am
while twisting it for the purpose of restraining him;
dispensing medication without a physician's order; forcing
medication dom a patient while holding her on a bed; taking a
patient home giving hm alcohol and alowing hm to drive the
employee's car; axd having a co-worker ask a deaf patient to go
hore with hm and have sex.
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majority of the approximately 442 other cases. In the
remaining cases, employees received various forms of discipline
ranging from a letter of reprimand to a six-month suspension
and/or 5 percent reduction in pay, depending on the seriousness
of the infraction.

The charging party presented evidence of other patient
abuse cases in an attempt to dow disparate treatment. Ore
complaint involved an incident in the boys gymnesum in
1978.10 After a football gare between staff and patients,
staff mambas placed a laundry bag over the head of one
patient, and picked up another patient and held hm upside domn
over a toilet bom while the toilet was flushed. After special
incident reports were filed, these incidents were investigated
by Ryan, Wb concluded that the activity was "horseplay"
involving no punitive intent. Ryan did recommad further
review by the personnel office and program director to
determine if these acts wee detrimental to the patients.

Staff mambas wo participated were counselled as a result of
the investigation.

In 1978 OConnor weas the rew executive director at the
hospital. He had only a vague recollection of the gymnesum
incidents, but distinguished them from the Billy and Frankie

©This incident is different fran the toilet incident
referred to in Footnote 9.
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cases. He viewed the gymasium incident as horseplay, as did
Ryan, while he felt the Billy and Frankie incidents involved
anger and a punitive intent on Matta's part. Additionally, he
considered Billy's injuries as a distinguishing factor.

The charging party also introduced evidence to show that.
Adiff Atcosta, a psychiatric technician, physically abused
patients and was not discharged. There were, in fact, several
conpl aints | odged agai nst Atcosta. However, npbst of these were
determned by the investigator to be |acking in foundation or
fabricated by patients. Only one conplaint was pursued beyond
the investigation stage and no patient abuse was found. It was
finally determned that Atcosta had sinply exercised poor
judgnent. Additionally, Atcosta had a serious nedical problem
whi ch apparently affected his relationship W th patients.

Dr. Graham eventually recommended that he be given a conplete
physi cal and nental exam nation and be transferred to |ight
duty. Although the record is unclear on this point, it appears
that Atcosta refused to take the exam nation and either
resigned or was dism ssed.

DI SCUSSI ON

The issue presented here is whether Matta's di scharge was
based on his protected activities. The charging party does not
contend that the accusations against himas set forth in his
letter of termnation are entirely pretextual. He does contend

that his protected activities played a part in the decision to
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termnate, and but for his protected activities he would not
have been term nated. Thus, charging party views this as a
m xed notive case.

Respondent, on the other hand, argues that Matta's
protected activities played no part in the term nation
deci sion. Rather, he was discharged solely because he
physically abused two patients in violation of Rule 41 of the
hospital's regul ati ons.

Section 3519(a) expressly prohibits the state enployer from
i nposi ng reprisals against enployees because of their exercise
of rights guaranteed to them by the Act. A party alleging a
violation of this section has the burden of making a show ng
sufficient to support the inference that the protected conduct
was a notivating factor in the enployer's decision to engage in
the action about which the enpl oyee conplains. Once this is
established, the burden shifts to the enployer to denonstrate
that it would have taken the sanme action even in the absence of
the protected activity. A shift in the burden of producing
evi dence operates consistently with the charging party's
obligation to establish an unfair practice by a preponderance

of the evidence. Novato Unified School District (4/30/82) PERB

Deci sion No. 210; California State University, Sacranmento

(4/30/1982) PERB Decision No. 211-H*™ The sane principles

"See also Wright Line, A Division of Wright Line Inc.
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are agpplicable in discrimination cases under FEHERA. State of

California, Franchise Tax Boad (7/29/82) HEB Decision

No. 229-S.

Matta's protected activity.

Matta was a job steward for CEA. In this capacity, he
filed several grievances axd served as chief-spokesperson for
employees on employmant related matters. He was also
instrumental in filing health and safety related charges with
CAL-CFHA, and he participated in the legislative process on
behalf of CEA. These activities, as a whole, clearly fall
within the coverage of section 3515, which provides that,

state employees shall have the right to

form, join, and participate in the activities
of employee organizations of their omn
choosing for the purpose of representation on
all matters of employer-employee relations.

Moreover, Matta was outspoken and not aways as tactful as ney
have been desired under the circumstances. This characteristic
mede him a highly visible advocate to employees and to some
hospital administrators. In sum, it is concluded that Matta's
conduct constituted a course of protected representational

activities within the meaning of the Act.

(1980) 251 NLRB No. 150, [105 LR 1169], aff'd, on other
grounds NLIRB v. Wright Line, A Division of Wright Line Inc.

(1st Cir. 1981) 662 F.2d 899, [108 LHRM 2513]; Martori Bros.
Distributors V. ALRB (1981) 29 Cal.3d 721 [175 Cal.Rpt. 626].
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The inference of unlawful motive.

Direct proof of motivation is rarely possible, since
motivation is a state of mind which ney be khowm only to the
actor. Thus, unlawful motive can be established by
circumstantial evidence ad inferred from the record as a

whole. Carlsbad Unified School District (1/30/79) HIF8B

Decision No. 89 at p. 11; Novao Unified School District,

supra, at p. 6. To justify such an inference, however, the
charging party must prove that the employer had actual or
imputed knowledge of the employee's activity. In this case,
the record evidence shows that the requisite knowledge existed
in Dr. Gaham and Dr. O'Connor.

Although OConnor disclaamed knowledge of Matta's protected
activities, anrd of wo Matta was, this disclaimer is rejected.
I find it unlikely that O'Connor, the chief administrative
officer and the person wio participated in the last step of the
grievance procedure at the hospital, would have been unaware of
‘Matta s activities as a union steward. Ladk of knowledge is
even more unlikely when one considers that Matta wes an active
steward with high visibility and a key participant in at |east
one popularly supported grievance (lead teacher) that passed
through O'Connor's office before being appealed to the next
level in Sacramento. In addition, Matta was openly involved in
several crucial employment-related matters at the hospital,

including thecommunicationsgrievance and the health ad safety
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issues which ultimately resulted in the hospital being cited by
Cd/OSHA. Therefore, knowledge of Matta's protected activity
is imputed to O'Connor.

It is similarly concluded that Graham, as Matta's
supervisor, had actual knowledge of Matta's protected conduct.
He participated in several grievance axd employment-related
Mmeetings where Matta wes the chief spokesperson for employees,
ad he was clearly aware of Matta's activities on behaf of
CFEA in the legislative process. Thus, the requisite knowledge
of protected activities has been established for two of the
three people wo played key roles in the discharge.

The charging party has, however, fallen short of
establishing a record from which an unlawful motive can be
inferred, although some evidence of such motive exists. It
might be argued, for example, that an unlawful motive should be
attributed to Dr. Gdan as a result of his statements to the
effect that Matta was getting too hot to handle and was trying
to influence too may people. Also, Graham's resistance to
Matta's request for leave to participate in the CEA
legislative programn might be interpreted to doow at least some
displeasure with this activity. Amd since Graham participated
directly in the process to terminate Matta and contributed
directly to the decision, awy animus on his part might be
attributed to OCoro—who testified unbelievably to his

knowledge of Matta's union activities—or found to have
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otherwise unlawfully tainted the ultimate decision. Moreover,
since Greheam did not testify at the hearing, Matta's testimony
about his allegedly unlawful statements weaes therefore
uncontradicted, thus suggesting that an unlawful motive has
been established.?

. . when a party testifies to favorable
facts and any contradictory evidence is
within the ability of the opposng party to
produce, a failure to bring forth such
evidence will require acceptance of the
uncontradicted testimony unless there is
some rational basis for disbelieving it.
Martori Brothers Distributors v. ALRB,
supra, 29 ca.ad /721, 728.

However, in the present case, there is a rational basis for
disbelieving Matta's testimony about Graham's allegedly
unlawful statements, thereby negating the inference of unlawful
motive.

Jack Lair, a witnhess for charging party, testified Graam
told hm that he (Graham) intended to issue a written reprimand
to Matta for the Billy and Frankie incidents. Graham's
intention to give Matta such a light penalty strongly suggests

that he had no ax to grind with Matta and, more importantly, he

?Neither Finebloom nor Parnell testified at the
hearing. Although testimony by Matta about their allegedly
anti-union commaits wes also uncontradicted and might therefore
support an inference of unlawful motive, it will not be
considered here since there is no evidence that either of these
two individuals played any role in the decision to terminate
Matta. See Mordand Elementary School District (7/27/82) HEB
Decision No. 227.
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had no intention of firing him. Moreover, Matta testified that
he was adways on good terms with Graham and would have
preferred that Grahan meke the decision on ay possible
disciplinary action. In fact, charging party strenuously
argues that taking the disciplinary decision avay from Graham
evidences an unlawful motive. Matta also testified that he
didn't think Grdam was out to get him. BEven in his brief,
charging party states that Gradan "throughout the process
remained friendly." In the face of this evidence, it is
entirely inconsistent for the charging party to then point to
Graham's earlier statements and argue that he harbored an
unlawful motive and acted on that motive during the meetings
with Onvan and O'Connor. To the contrary, it appears that
Grdan harbored no unlawful intent and, if anything, it was to
Matta's advantage to have Gredhan participate in the meetings
where his case weas deliberated.

In sum, the charging party has produced evidence which,
under some circumstances, might support an inference of
unlawful motive from Graham's statements. However, facts and
incidents mus be considered compositely and reasonably

justified inferences drawvn therefrom. Santa Clara Unified

School District (9/26/82) HHB Decision No. 104, pp. 14-15. In

this case, the totality of the evidence on this point is so
inherently inconsistent axd contradictory that Matta's

testimony about Graham's statements smply cannot be believed.
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Ard even if it wee accepted that Graham mede these statements,
it is more likely that they were uttered in passing during the
daily give-and-take in a labor relations setting. Unda the
circumstances, it is smply not reasonable to interpret theam as
carrying an unlawful motive.

Contrary to the charging party's assertion, | find the
nature of the investigation likewise does not give rise to the
inference of an unlawful motive. O'Connor, through Ryan's
reports, received Matta's initial version of the incidents.
Several witnesses to each event were interviewed and O'Connor
personally discussed Billy's injuries with Dr. Silver.
OComnor then met with Grdham and Onen and discussed the
incidents in great detail. Lastly, Matta was given an
opportunity to present his arguments to OConnor after the
evidence was in ad before the termination decision wes
actually finalized. While the investigation ney have been
conducted differently than others in the past, this does not
overshadow the fact that it waes otherwise done with dispatch
and was thorough. Therefore, no unlawful motive can be
inferred from the manne in which the investigation wes
conducted.

Charging party also contends that Matta's discipline weas
more severe than that given to other employees for mudh harsher
treatment of patients. The record does not support this

contention. The evidence shows that other employees wo abused
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patients had been discharged in the past. Of the approximately
450 complaints of patient abuse investigated since 1978, the
majority were found to be without substance axd others received
discipline in various forms ranging from letters of reprimand
to lengthy suspensions. Seven other employees since 1978 had
been discharged for abusing patients.

While it might be argued that the Billy axd Frankie
incidents were not as serious as certain infractions for which
other employees were terminated, it can be argued with equal
force that they were at least as serious as other incidents of
patient abuse which resulted in discharge. For example, the
Billy anrd Frankie incidents might not be considered as serious
as breaking a patient's arm, dunking a patient's head Iin a
toilet ad flushing it, or kicking and choking patients with
criminal intent. However, one might argue that Matta's conduct
is at least as serious as, for example, dispensing medication
without a physician's order, forcing medication dom a patient
while holding hm on a bed, giving a patient alcohol ad
alowing hm to drive an employee's car, or having a co-worker
ask a deaf patient to go hore with hm ad have sex. All of

the latter cases resulted in discharge.

It is unnecessary to determine which of these offenses were
more serious or less serious than the conduct which formed the
basis for Matta's discharge. Suffice it to say that Matta's

conduct wes a least within the range of dischargeable offenses
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at the hospital. BEven if one disagrees that Matta's conduct
was a dischargeable offense, this alone does not establish

anti-union animus. Mordand Elementary School District, supra,

p. 15.

Inherent in charging party's disparate treatment argument
is the contention that Matta's conduct was more like past
incidents where lesser penalties, such as suspension, were
imposed. This argument, too, must fail. The Billy and Frankie
incidents, as OConnor credibly testified, are easily
distinguished from the 1978 gynnesum incidents which, while
obviously inappropriate, can reasonably be characterized as
horseplay, as opposed to physical abuse of patients.

Atcosta's alleged physical abuse of patients can be
similarly distinguished. Of the several complaints filed
against Atcosta ad introduced into evidence, all wee found by
the investigators to be either lacking in foundation or
completely fabricated by patients. Thus, except for one
complaint, the investigators recommaxded no further action and
the cases were closed.  As to the remaining complaint, the case
was closed after investigation and Atcosta's conduct written
off as poor judgment. Additionally, at about the time the
complaints were filed against Atcosta, he was suffering from a
serious medical problem axd his overall condition was such that
Dr. Gaham recommanded he be given a complete physical ad

mental examination with the objective of placing hm on light
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duty not involving nursing care in the program. AsS a result,
Atcosta either resigned or was dismissed. |In comparison, the
complaints against Matta were found to have merit and the
investigator recommaxdad further action. Also, Matta had no
mitigating circumstances based on his health.

Finally, regarding disparate punishment claims, Ryan
testified that in several hundred cases of patient abuse since
1978 employees received a foom of discipline less than
discharge. A compaison of these cases with Matta's conduct
mey have supported charging party's disparate treatment
argument. However, since evidence about these cases was not
presented, such an undertaking is impossible, as it would
necessarily involve speculation and conjecture.*®

Even assuming that Matta should have received a lighter
penalty, this aone does not violate the Act in the absence of
other evidence from which an unlawful motive can be inferred.
Disciplinary action nmey be without just cause whee it is based
on improper or unlawful considerations which bear no relation

to matters contemplated by the Act axd which the Boad is

It might be argued that DDS not charging party, had
the burden of production regarding details of these |lesser
penalty situations. However, since D6 produced evidence of
other discharge cases, of which Matta's was within the class,
thereby establishing the business justification defense,
further rebuttal that a lesser penalty was appropriate wes
properly the burden of the charging party.

31



therefore without powva to remedy. Mordand Elementary School

District, supra, at p. 15.

Charging party next argues unequa enforcement of work
rules in that respondent did not use progressive discipline in
Matta's case. According to charging party, application of this
concept along with Matta's good wak record and clean
disciplinary slate would have resulted in a lesser fom of
punishment. In support of this argument, charging party cites
Ryan's testimony for the proposition that progressive
discipline waes routinely used at the hospital. The charging
party has misread the record. Tha part of Ryan's testimony
referred to by charging party does not indicate that
progressive discipline wes the standard practice at the
hospital.’* Ryan smply said that, when considering the
forms of discipline gven out in the past, the numba of
penalties got progressively less as one gpproached the more
severe penalties. In other words, there were fewer discharges
than there were letters of reprimand. Ryan's testimony shows
only the expected fact that less serious infractions met with
lighter penalties, while more serious infractions met with
stiffer penalties. The record smply does not dow that

progressive discipline wes the rule at the hospital. Owen's

“Transcript, Vol. Il, p. 87.
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unrebutted testimony establishes the opposite. She said that
progressive discipline is not a practice at the hospital ad in
fact eech case is judged on its om circumstances. Thus, there
is no support in the record for charging party's assertion that
the hospital demonstrated an unequa enforcement of any
progressive discipline rule with respect to Matta's discharge.
Based on the foregoing, it is concluded that the record
contains insufficient evidence from which an unlawful motive
can be inferred and then attributed to those wo played a role
in the decision to terminate Matta. The charging party has not
met its burden of meking a sufficient showing to support the
inference that protected activity was a motivating factor in
respondent's decision to take adverse personnel action. The
requisite nexus between the protected conduct and the adverse

action has therefore not been established. Novao Unified

School District, supra, p. 6; State of California, Depatment

of Developmental Services (7/28/82) HHRB Decision No. 228-S, at

p. 22. Thus, the charge must be dismissed.

Respondent _has met _its  burden of producing evidence,

Assuming charging party had mede a prima facie showing
sufficient to support the inference that the exercise of an
employee rights guaranteed by the Act wes a motivating factor,
thus creating a "mixed motive,” the burden would shift to the
employer to prove that its actions "would have occurred in any

event." Martori Bros. Distributors v. ALRB, supra, 29 Ca.3d
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at 730; See also Novao Unified School District, supra, at

p. 14. If the employer is able to dvow that it would have
taken the action in the absence of protected activity the
charge muga fail. Once employee misconduct is demonstrated,

the employer's action,

. . . should not be deamed an unfair labor
practice unless the Boad determines that
the employee would have been retained "but
for" his union membership or his performance
of other protected activities. Martori
Bros. Distributors v. ALRB, supra,

29 Cal. ad at /o0.

In this case respondent has presented just such a defense.
There was no evidence presented by charging party that
Matta's protected activity weas discussed as part of the

decision to discharge him. See, e.g., :Coast Comnmunity College

District (10/15/82) HHB Decision No. 251, at pp. 23-24. In
fact, the credible testimony of Onan and OConnor establishes
that Matta's protected activity was not a factor in the
decision to terminate. Ard the totality of the evidence
supports this testimony. The charges from the outset of the
investigation were viewed as serious by OConnor. A complete
investigation was quickly undertaken anrd Matta was given an
opportunity to respond in full after all the facts were
gathered. After weghing all the evidence, including input
from Onen and Graham, OConnor decided that there were
sufficient grounds to discharge Matta based on the violation of

Rule 41.
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Rule 41 provides that no employee shall "strike, abuse, or
inflict cruelty by physical meens' on a patient. The kicking
of Frankie and the twisting of Billy's am clearly violate this
part of the rule, as these acts constitute physical abuse of
patients. The rule also states that physical strength to
secure the cooperation of patients is to be avoided and used
"only to the extent necessary to ensure the safety axd comfort
of the patients.” As moae fully explained bdow, an analysis
of the relevant facts shows that Matta similarly violated this
part of the rule.

In reaching the decision to terminate Matta, OConnor
relied on evidence that indicated Matta, while in an angry
state wrestled Billy to the floor, inflicting abrasions ad
black-and-blue marks on his body.® Granted, since Billy was
an active ad aggressive child, Matta mey have had ample
justification for wrestling hm to the floor. However, even
assuming Matta was initially acting to ensure Billy's safety

and comfort, and assuming further that Billy struggled in the

1°The fact that Dr. Silver later formed the opinion that
the black-and-blue marks may not have been caused by Matta is
immaterial. The crucial point here is that, as of the time
OConnor decided to terminate Matta, he was justified in
relying on Silver's medical opinion that the marks had been
caused by Matta. Additionally, while the abrasions naey have
been incurred elsewhere, the evidence produced by the
investigation pointed to the fact that Matta had inflicted them
on Billy during the incident, and it was this evidence that wes
presented to OConnor for his consideration.
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process, the evidence suggests that the amout of force used
was excessive. Since Billy was only 4'9" tall and weghed only
94 pounds, it seems that Matta, an expert in MB technique,
should have been able to control hm without excessive force.
This did not occur. Rather, Matta gripped Billy's am in such
a wey that the skin was broken, thus strongly suggesting that
the force was far in excess of wha was needed under the
circumstances. The fact that Matta did not call upon

Vince Mamn for assistance, either a that time or at the end of
the class as a possible escort, also suggests that the incident
with Billy was routine, presented no real danger, and should
have been handled by Matta with ease. Ad in the end Matta
released Billy from the class without an escort, thus
indicating that he could have done so at the outset, avoided
the entire incident, and taken up the report card incident at a
later date. Moreover, although Billy was an aggressive child
and frequently needed to be restrained, there wes no evidence
that any other instructor ever inflicted physical injury in
doing so. AIll of this supports O'Connor's conclusion that
Matta was acting in anger, as opposed to merely attempting to
subdue Billy or protect himself, Billy or others. The evidence
thus provides ample support for O'Connor's conclusion that

Matta violated Rule 41.

With respect to the second incident, witnesses stated that

Matta kicked Frankie with a considerable amout of force. BEven
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the charging party concedes in its brief that Matta may have
gone too far "and used a foot where a push with the hard would
have avoided all appearances of impropriety.” Once again, the
fact that Matta used a foot, with some considerable amount of
force, wien a push would have been sufficient, suggests that he
was acting in anger, as opposed to merely trying to motivate
Frankie. It cannot reasonably be argued that this act was for
the purpose of providing "safety and comfort” to Frankie.

Based on the foregoing, and the fact that physical force is
frovned on by the hospital, OConnor was justified in his
conclusion that Matta's conduct during the Billy and Frankie
incidents violated Rule 41. While it is true that Matta's good
woak record ad clean disciplinary slate are factors in his
favor, they do not outweigh the fact that he violated a
hospital rule and OConnor had just cause to discharge him.
See Dade Tire Co. (1979) 244 NLFRB 244 [102 LRM 1029].

It has been concluded that respondent did not discriminate
against Matta because of his protected activities. However,
there is a fine line between "discrimination"” axd

"Iinterference" cases ad this case ney thus lend itself to a

Carlsbad as well as a Novaio analysis. See Coast Community
College District, supra, at pp. 19-20; Mordand Elementary

School _District, supra, at p. 16. Unde Carlsbad, while proof

of unlawful motive is generally not required in interference

cases, the charging party mus demonstrate some nexus between
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the employer's conduct and the protected activity with
resultant ham to employee rights under the Act. In such
event, the Board will baance the operational justification
clamed by the employer against the haam done.

Here, assuming the nexus ad resultant ham were
established,'® the justification waes the need to protect
against patient abuse ad the right to take disciplinary action
against offenders. After baancing the competing interests
here, it is found that the employer's interest in maintaining
an educational environment free of patient abuse outweighs any
haam to employee rights. As OConnor wrote in the discharge
letter, Matta's actions weae "inappropriate ard hamful to the
patient's treatment program.” Ary other conclusion would
preclude employers from ever disciplining union activists

irrespective of just cause. See Mordand Elementary School

District, supra, p. 16.

FROPOED ORDER

Based upon the foregoing findings of fact, conclusions of

law and the entire record of this matter, the unfair practice
charge filed by Richard C. Matta against the Napa State
Hospital and the related PERB complaint are hereby DISMISSED.

1% This assumption is mede only for purposes of analysis.
As noted earlier, charging party has proved neither a nexus nor
resultant haam to employee rights, anrd under the facts
presented here it cannot be concluded that resultant ham is
INherent in respondent's action.
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Pursuant to California Administrative Code, title 8,
part 111, section 32305, this Proposed Decision and Order shall
become final on December 6, 1982, unless a party files a timely
statement of exceptions. In accordance with the rules, the
statement of exceptions should identify by page citation or
exhibit number the portions of the record relied upon for such
.exceptions. See California Administrative Code title 8,
part 111, section 32300. Such statement of exceptions and
supporting brief must be actually received by the Public
Employment Relations Board at its headquarters office in
Sacramento before the close of business (5:00 p.m.) on
December 6, 1982, or sent by telegraph or certified United
States mail, postmarked not later than the last day for filing
in order to be timely filed. See California Administrative
Code, title 8, part 111, section 32135. Any statement of
exceptions and supporting brief must be served concurrently
with its filing upon each party to this proceeding, proof of
service shall be filed with the Board itself. See California
Administrative Code, title 8, part I1l, sections 32300 ad
32305 as amended.

Dated: November 16, 1982
D DORAZIO
Administrative Lav Judge
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