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DECI SI ON

JAEGER, Menber: The El Dorado Union Hi gh School D strict
(District) excepts to the hearing officer's finding that the
District viol ated EERA subsections 3543.5(a) and (c). In
reaching that decision, the hearing officer found that the
unfair practice charge filed by the El Dorado Uni on H gh School
Faculty Associ ation (Association) was not barred by the statute

of limtations as set forth in EERA subsection 3541.5(a)(1).1

!Subsection 3541.5(a)(l) provides, in pertinent partl

(a) . . . the board shall not

(1) issue a conplaint in respect of any



Al t hough the charge was filed after the six nonth period had
run, the hearing officer concluded that the District's alleged
unilateral action constituted a continuing violation which
extended the limtations period, thereby nmaking the charge
timely filed.

For the reasons discussed bel ow, we reverse the hearing
officer's finding that the Association's charge was tinely
filed and, on that basis, disniss the charge.?

FACTS

1. During March 1978, the District adopted a new policy
wi t hout consulting the Association, requiring all new teachers
hired by the District to sign an addendumto their teaching
contracts in which they would agree to coach at |east two
school sports teans during the school year.

2. On Septenber 5, 1978, the District school board net and
approved the hiring of several new enpl oyees, with the
"previously agreed to statenment on coaching"” to be added to the
contracts of two of the new teachers. The president of the

Associ ation was present at the neeting. He testified that he

charge based upon an alleged unfair
practice occurring nore than six nonths
prior to the filing of the charge;

2since we dismss the charge on statute of limtations
grounds, we need not reach the substantive issues underlying
the Association's allegations.



had no recollection of the addenda being specifically addressed
by the Board.

3. Sone tine during the first two weeks of Cctober 1978,
sone nenbers of the Association board of directors |earned of
the District's new policy.

4. On Cctober 16, 1978, the Association board of directors
met and di scussed the addenda.

5. On Cctober 23, 1978, Roy Ful ner, the Association's past
president and a nenber of the Association board of directors,
along with another board nmenber, net with District
Superi ntendent Herbert Hem ngton and Assistant Superintendent
Arthur Cate. At the neeting, the two Association
representatives asked that the addenda be renoved fromthe
contracts and destroyed. The District representatives stated
their belief that the addenda were legal and were not a

violation of the collective bargaining agreenent.

6. On April 17, 1979, the Association filed an unfair
practice charge against the District, alleging that the addenda
constituted a viol ati on of EERA subsections 3543.5(a), (b), and
(d), section 3543, and subsection 3543.1(a).

The District filed an answer and notion to dism ss,
contending that the charge was barred by the statute of
[imtations.

DI SCUSSI ON

W find that this case is governed by San Di eguito Union




Hi gh School District (2/25/82) PERB Decision No. 194.3 In

San Di equito, supra, the enployer unilaterally changed its

teacher sign-out policy contrary to the provisions of a
col | ective bargaining agreenent  The Association filed its
charge nore than six nonths after the new policy was

i npl enented, but clained that the District's enforcenent of the
policy during the linitations period constituted a "continuing
violation." The Board, follow ng federal precedent,

~disagreed. See, e.g. Local Lodge 1424 v. NLRB (1960) 263 U.S.

411, 4 L.Ed2d 832 [45 LRRM 3213]: Continental Ol Co. (1971)

194 NLRB 126 [78 LRRM 1626]; Schorr Stern Food Corp. (1977) 227

NLRB 245 [94 LRRM 1331]: Cone MIls Corp. v. NLRB (4th Gir.

1979) 413 F.2d 445 [71 LRRM 2916].

Thus, the Board determned that a continuing violation
woul d only be found where active conduct or grievances occurred
wWthin the Iimtations period that independently constituted an

unfair practice. Local Lodge 1424 v. NLRB, supra. However, a

continuing violation would not be found where the enployer's
conduct during the limtations period constituted an unfair
practice only by its relation to the original offense. UAWV.

NLRB (D.C. Cir. 1966) 363 F.2d 702 [62 LRRM 2361], \Where the

underlying theory of the charge is an alleged unilateral change

occurring outside the limtations period, the enployer nust

°San Dieguito, supra, was issued subsequent to the
hearing officer's proposSed decision in this case.



engage in conduct during the [imtations period "such as
rei npl ementati on or subsequent refusals to negotiate
[which] revive[s] the viability of the unfair practice."

San Di eguito, supra at p. 7.

The situation in the instant case closely resenbles that of

San Dieguito. In March and Septenber 1978, the D strict

adopted and inplenmented the new teaching assignnment policy.

The Association here had actual notice of the District's action
prior to Cctober 16, 1978, when the limtations period began to
run, and did not file its charge until April 17, 1979, nore
than six nonths later. The District's sole violation, if any,
occurred when it inplenmented the new policy, and the
[imtations period began to run when the Association had notice
thereof. Requiring new teachers to sign the addenda during the
[imtations period does not satisfy the requirenent in §§E

Dieguito that the enployer's subsequent conduct constitute a

"rei npl enentation" of the allegedly unlawful policy.

The Associ ation did, however, neet with the District on
Cct ober 23, 1978, during the limtations period, to discuss the
addenda. At the neeting, the Association representatives
contended that the addenda were a violation of the contract and
asked that they be destroyed. The District representatives
responded that in their opinion the addenda were | egal, and
woul d not be renmoved. This neeting was nothing nore than a

protest against the District's alleged unilateral change



followed by a District response that its conduct was | awful.
~This neeting cannot, therefore, be considered an independent

refusal to negotiate wthin the neaning of San Di eguito, supra..

Since the District did not either reinplenent the allegedly
unl awf ul policy or independently refuse to negotiate about it
during the limtations period, we conclude that the

Associ ation's charge is tinme barred.

ORDER
Based on the foregoing findihgs of fact and concl usi ons of
|l aw, the charges filed by the El Dorado Union H gh Schoo
Facul ty Associ ation against the El Dorado Union H gh School

District in Case No. S-CE-233 are hereby DI SM SSED

Chai r per son Hesse and Member Tovar joined in this Decision.



