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DECI SI ON
HESSE, Chairperson: |n both of these cases, which have
been consolidated on appeal, Charging Party Terry MConnel
appeal s the adm nistrative decision of the Executive D rector
of the Public Enploynment Rel ations Board (PERB of Boar d)
rejecting his appeals of dismssals in the underlying

unfair practice charges for failure to satisfy the PERB



regul ati on® requirements. For the reasons discussed herein,
we deny McConnell's appeals.

PROCEDURAL _HI STORY AND FACTS

McConnel | filed unfair practice charges against the
Cal i fornia School Enpl oyees Association (CSEA)? and the Los
Angel es Community College District (LACCD).® In each of
t hese cases, a Board agent dism ssed the charge because it
failed to denonstrate a violation of the Educational Enpl oynent
Rel ati ons Act (EERA).4 MConnell was infornmed by letter that
he had the right to appeal the dism ssals of the charges. The
dismssal letters included both instructions on how to file an
appeal and the requirenents concerning service to the other

party.®

'PERB regul ations are codified at California
Adm ni strative Code, title 8, section 31001 et seq.

2LA- CO- 258, filed February 15, 1983.
3LA-CE-1758, filed March 18, 1983.

“The correctness of the dismissals of the underlying
unfair practice charges is not an issue before the Board itself,.

°mrediately following the "right to appeal" section was
the foll ow ng:

Servi ce

Al l docunents authorized to be filed herein
must al so be "served" upon all parties to
the proceeding, and a "proof of service"
must acconpany the docunent filed with the
Board itself (see section 32140 for the
required contents and a sanple form). The
document will be considered properly



On May 23, 1983, MConnell appealed the Board agent's
di sm ssal of LA-CE-1758. On June 16, 1983, the PERB Executive
Director rejected the appeal because the LACCD was not served
with a copy of the appeal and McConnell failed to furnish proof
of service as required by PERB regul ation 32635.° n
June 24, 1983, MConnell appeal ed the Executive Director's
rejection to the Board itself.’” Once again, the Charging

Party failed to serve the LACCD

"served" when personally delivered or
deposited in the first-class mail postage
paid and properly addressed.

®Regul ati on 32635 states in relevant part:

(a) Wthin 20 days of the date of service
of a dismissal, the charging party may
appeal the dismssal to the Board itself
Coe [S]ervice and proof of service of
t he appeal on the respondent pursuant to
Section 32140 are required.

_ ‘The requirenents for filing an appeal to the Board
itself are set out in PERB regulation 32360, which states:

(a) An appeal may be filed with the Board
itself from any adm nistrative deci sion,
except as noted in Section 32380.

(b) An original and 5 copies of the appeal
shall be filed with the Board itself in the
headquarters office within 10 days foll ow ng
the date of service of the decision or

letter of determ nation.

(c) The appeal nust be in witing and nust
state the specific issue(s) of procedure,
fact, law or rationale that is appeal ed and
state the grounds for the appeal.

(d) Service and proof of service of the
appeal pursuant to Section 32140 are
required.

3



McConnel | appeal ed the dism ssal of LA-CO 258 on
July 20, 1983. Although a "proof of service" was attached to
his appeal, there was no evidence that the Respondent, CSEA,
had been served.® The proof of service showed that envel opes
were addressed solely to the PERB appeals section. On
July 26, 1983, the PERB Executive Director rejected the appea
as being inproperly filed because the Respondent was not
served, as required by PERB regul ati on 32635.

On August 1, 1983, Charging Party filed an appeal to the
Board itself of the Executive Director's rejection of his
July 20 appeal. Again, MConnell failed to serve the
Respondent, CSEA.

In his June 24, 1983 appeal in LA-CE-1758, MConnell states
that he was not nade aware of the service requirenment by the
instructions in the Board agent's May 3, 1983 letter. He

clai ns that

[t]he instructions on the "R ght to Appeal "
[section of the May 3, 1983 letter] . . . .
were followed to the letter. There was no
mention of any "proof of service' by any
other party as the appeal was in fact
certified by the United States Post O fice.
(Enmphasis in original.)

He al so requests that the Board itself make al l
instructions to conplaintant [sic] clear so that future

m sunder st andi ngs or m s-|eadings [sic] may be avoided.”

8 ndeed, CSEA was not served.



In his second appeal, dated August 1, 1983, MConnel
conplains that although he was required to serve the other
party, he was not served wth an Answer by the Respondent. He
contends that such requirenments should be reciprocal. Also,
McConnel | fears that by dism ssing his charges, PERB has shown
partiality towards CSEA.

DI SCUSSI ON

Both cases (LA-CO 258 and LA-CE-1758) were dism ssed by
Board agents because McConnell failed to state a prim facie
violation of EERA. MConnell appealed both di sm ssals;
however, in both, he failed to serve the other parties or to
file proofs of service. His appeals were rejected because of
the lack of service to the other parties. In the rejection
letters, the requirenents of "service" and "proof of service"
were specified. MConnell appeals these rejections by the
Executive Director. Although he had been previously inforned
of the service requirenents, he again failed to serve
Respondents. He did attach "proofs of service" to his appeals;

however, they did not show that he served either Respondent.

PERB regul ation 32635 states that, along with filing the
ori gi nal appeal and five copies with the Board itself, "service

and proof of service of the appeal on the respondent pursuant

to section 32140 are required.” These requirenents are not
merely ritualistic. They are basic to providing due process to

the involved parties.



PERB regul ation 32140 sets out the service requirenents.
Regul ati on subsection (c) states that "service shall be on al
parties to the proceedings and shall be concurrent wth the
filing in question.” Although McConnell clains, inter alia,:-
that he did not know of the requirenent to serve the appeal on
the other parties, the requirenents were clearly laid out in
the PERB regul ations and both Board agents explained the
requi renent that the docunents "be 'served' upon all parties to
the proceeding[s]."

Thus, MConnell was given sufficient information to
properly appeal the dism ssal of the unfair practice charges.
Failure to follow the service and proof of service requirenents
is sufficient ground for denying an appeal, and the Executive
Director properly rejected McConnell's appeals.

McConnel | ' s August 1, 1983 appeal does not allege error by
the Executive Director. However, to assist MConnell in his
under st andi ng of due process requirenments, we wll respond to
hi s concerns.

CSEA did not file an answer with PERB, thus no issue is
presented regarding service of an answer on the Charging
Party. W do not know why CSEA did not file an answer, but it

is likely it did not because it was_not served with the appeal

and thus did not know of the further litigation. Cbviously,

reci procal service requirenents can only be enforced if the



Respondent files an answer. |If none is filed with PERB, there
is nothing which the Board can demand be served on the Charging
Party.

Finally, there is no basis to support MConnell's claim
that PERB has shown partiality to CSEA. The service
requirenents are quite clear, and the Charging Party was
specifically inforned of them by the Board agents' letters.

Rat her than denonstrating partiality to CSEA, the facts revea
that the Executive Director even waived a tine limt

requi rement when McConnell filed an untimely appeal.® |If
anything, PERB went out of its way to assure MConnell a forum

if he had taken the proper steps in filing his appeals.

In sum we find that McConnell's appeals were properly
di sm ssed because he failed to follow the established and cl ear

procedural requirenments for filing those appeals.

°Regul ation 32135 states:

Al'l docunents shall be considered "filed"
when actually received by the appropriate
PERB office before the close of business on
the last date set for filing or when sent by
tel egraph or certified United States mail
post marked not later than the |ast day set

for filing and addressed to the proper PERB
of fice.

Charging party mailed this appeal by regular nmail on
June 24, 1983, the last day he could file a tinely appeal. It
was not received until June 30, 1983, six days late. The
Executive Director, however, accepted this appeal, but notified
McConnel | that he should heed the regulation in the future.



ORDER
Based upon the foregoing findings of fact and concl usions
of law, and the entire record in this case, Charging Party
Terry McConnell's appeals in Case Nos. LA-CO 258 and LA-CE-1758
are hereby DEN ED.

Menmbers Jaeger and Morgenstern joined in this decision.



