STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

LEO FRANCI S SMYTH,

~—

Charging Party, ) Case No. LA-CE-1669
V. ) PERB Deci sion No. 413
LOS ANGELES COUNTY SUPERI NTENDENT 9 Cct ober 9, 1984
OF SCHOOLS, )
Respondent . %

Appear ances; Barbara Snyth for Leo Francis Snyth (deceased).

Bef ore Hesse, Chairperson; Jaeger and Morgenstern, Menbers.
DECI SI ON
MORGENSTERN, Member: Barbara Snyth, on behal f of her
deceased father, Charging Party Leo Snyth, has filed an
untinely appeal of the dism ssal of this case by an agent of
t he Public Enploynment Rel ations Board (PERB or Board). For the
reasons di scussed herein, we affirmthe dism ssal.

FACTS AND PROCEDURAL HI STORY

On Novenber 1, 1982, Leo Snyth filed an entirely
unintelligible charge agai nst the Los Angel es County
Superi ntendent of Schools. Finding the charge "anbi guous,
vague and unintelligible,”™ on May 17, 1983, the Board agent
issued a letter serving notice of |eave to anend, requesting
that the charge be anmended to contain a "clear and conci se

statenent of facts and conduct alleged to constitute an unfair



practice," as required by PERB regul ati on 32615.% Charging
Party submtted no response and, on June 22, 1983, PERB issued
a notice of Refusal to Issue Conplaint and Di sm ssal of Unfair
Practice Charge. The notice stated that the dism ssal could be
appeal ed before July 12, 1983. Again, Charging Party submtted
no response and, on July 21, 1983, PERB issued a Notice of

Cl osure of Case.

On August 29, 1983, Charging Party's daughter, Barbara
Snyth, responded by letter, indicating that her father had died
on July 13, 1983, but that "his famly intended to carry on
with the proceedings," and requesting advice as to what
procedures to follow

On Septenber 1, 1983, PERB advised Ms. Snyth that an
untinely appeal nmay be filed with the Board pursuant to PERB
regul ati on 32136. 22

On Septenber 19, 1983, Ms. Snyth filed an appeal, claimng
that her father's death constituted extraordinary circunstances

justifying the delay in appealing the dism ssal. The appeal

states as foll ows:

!PERB regul ations are codified at California
Adm ni strative Code, title 8, section 31001 et seq.

PERB regul ati on 32136 provides that:

A late filing may be excused in the

di scretion of the Board only under
extraordinary circunstances. A late filing
whi ch has been excused becones a tinely
filing under these regul ations.



My father's last contact with us was on
Monday, July 11, 1983, when he left for Los
Angel es. On Wednesday, July 13, 1983, we
were notified that nmy father had col |l apsed
and had been taken by paranedics to the

G eater El Monte Hospital enmergency room
where he never regai ned consci ousness.

Ms. Snyth further urges that we take into consideration the
di stances between famly residences which caused delay in
compiling information needed in filing this appeal.

DI SCUSSI ON

I n Anahei m Uni on H gh School District (7/17/78) PERB O der

No. Ad-42, the Board defined the "extraordinary circunstances”
standard for acceptance of late filings as circunstances that

are

out of the ordinary, remarkable,
unpredlctable situations or occurrences far
exceedlng t he usual which prevent tinely
filing.?3
Thus, the purpose of rule 32136 is to excuse a late filing
where extraordi nary circunstances have prevented a tinely
filing. It is, therefore, clear that such extraordinary

ci rcunstances nust occur prior to the final filing date.

33| n Anahei m supra, the Board held that mail del ays are
ordinary, commonly accepted occurrences and generally will not
serve to excuse a late filing. See also Ocean View School
District (6/10/80) PERB Decision No. 131 (counsel's i1llness on
the day prior to the deadline for filing exceptions did not
constitute extraordinary circunstances to excuse the filing of
exceptions a week | ate), and Regents of the University of
California (8/24/83) PERB Decrsron No. 340-H (pending
settlement” di scussions do not constitute extraordi nary
circunstances for the late filing of an "at issue" nmenorandum ..




The present appeal argues that the Charging Party's death
on July 13, 1983, a day after the final date to appeal the
di sm ssal, constitutes an extraordi nary circunstance to excuse
the late filing. Ms. Snyth's appeal states that the distances
between fam |y residences contributed to her delay in conpiling
the information needed in filing the appeal before PERB.
However, neither M. Snyth's death, the day after the final
filing date, nor Ms. Snyth's conduct thereafter, serves to
explain M. Snyth's failure to appeal the dism ssal before his
deat h.

VWhile illness could have prevented M. Snyth fromfiling a
tinely appeal before his death, Ms. Snyth's appeal does not
indicate that illness preceded her father's death.

Because Ms. Snyth's claimof extraordinary circunstances is
based on her father's death, rather than a disabling illness
precedi ng death, and because his death occurred after the tine
for appeal had el apsed, we find here no allegation of facts
indicating extraordinary circunstances to justify acceptance of

a | ate appeal

“Finding no extraordinary circumstances that excuse the
late filing of this appeal, we need not decide whether this
charge is of such character as to survive the death of Charging
Party. (See California Code of Civil Procedure, section 385;
California Probate Code, section 573; Allen v. Wstern
Airlines, Inc. (1980) 110 Cal.App.3d 767, Skelly v. State
Personnel Board (1975) 15 C 3d 194.)




Mor eover, the wholly unintelligible nature of the charge
conpels a finding that the charge was properly dism ssed for
failure to state a prima facie case.

ORDER

Based upon the foregoing findings of fact and concl usions
of law, and the entire record in this case, Barbara Snyth's

appeal in Case No. LA-CE-1669 is hereby DEN ED.

Chai r person Hesse and Menber Jaeger joined in this Decision.



