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DECI SI ON
BURT, Menber: The Modesto City Schools and Hi gh School
District (District) excepts to the adm nistrative |aw judge

(ALJ) decision finding that the District violated subsections

3543.5(a), (b) and (c) of the Educational Enploynent Rel ations



Act (EERA)I by unilaterally changing the length of tine
all ocated for lunch for certificated enployees. The Mbdesto
Teachers Associ ation, CTA/ NEA (MIA or Associ ation) also
excepts, challenging the failure of the ALJ to award back pay
to the affected teachers.

For the reasons discussed bel ow, we reverse the ALJ's
decision and dismss the conplaint in its entirety.

FACTS

The District is conposed of approximately 30 schools: 23
are K-6, 3 are junior high schools, and 4 are high schools.
The Association is the exclusive representative of all
certificated enployees in the District.

During the 1980-81 school year and several years previous,
Beyer H gh School was on a "nodul ar schedule.” The
i nstructional day consisted of eight 45-m nute peri ods,
including five instructional periods, a preparation period
equi valent to one instructional period, a duty-free |unch
period al so equivalent to one instructional period, and a
student contact period.2 Teachers did not have an assigned

class during the student contact period, but were expected to

1-The EERA is codified at CGovernnent Code section 3540
et seq. Unless otherwise noted, all statutory references are
to the Governnent Code.

2gnder a nodul ar schedul e, the day consisted of 25
15-m nute segnents referred to as nmods. Three segnents nmade up
one period. Geater flexibility was afforded teachers and
students in scheduling classes and other activities by using
one or nore of these segnents.



gi ve make-up tests and assignnments, provide resource centers,
answer questions and generally converse with students. Al so,
during the contact period, for approximtely three weeks per
year, teachers were assigned "forumduty" which consisted of
supervising a central area where students ate lunch as well as
the adjacent |ocker roomarea. This assignnent |asted the
entire 45-mnute contact period. Students ate lunch during one
of three lunch periods under the nodul ar schedul e.

In the 1981-82 school year, Beyer H gh School changed to a
tradi tional high school schedule and has remained on this
schedul e.

The traditional schedule is nore formal. It consists of
seven 50-m nute periods, including five instructional periods,
one lunch period, and one preparation period. The student
contact period has been elimnated, and the nunber of |unch
peri ods has been reduced fromthree to two. Teachers are now
assigned forumduty for 20 m nutes during the lunch period.
The length of the forumduty assignnent is still approximtely
three weeks a year. Thus, for a three-week period each year
the teachers' 50-mnute duty-free lunch period is reduced by
approximately 20 m nutes. Also, since the nunber of Iunch
peri ods has been reduced fromthree to two, teacﬁers on forum

duty are responsible for supervising nore students.?

3There are approxi mately 1850 students and 70 teachers at
Beyer H gh School .



Al t hough MTA had advance notice of the change from the
nodul ar schedule to the traditional schedule, it was not unti
the first day of classes, on Septenber 8, 1982, that it becane
aware of the shift in the forumduty assignnent fromthe
student contact period to the previously duty-free lunch period,.

Past Practice

Over the years, it was not uncommon for the District to
change daily schedules at the various schools. Such changes
occurred in the other high schools as well as in the junior
hi gh schools and the K-6 schools.* In addition
i nstructional schedules differed anong the high schools over
the years, as did the nunber of lunch periods. There is no
hi storical consistency with respect to the schedul es adopted by
i ndi vi dual hi gh school s. Each operated independently and
according to its own needs when adopting daily schedul es.

It is undisputed that, prior to 1981-82, teachers at Beyer
H gh School had a 45-m nute, duty-free lunch period equival ent
to one instructional period. The other high schools al so had
duty-free lunch periods of varying |engths; for exanple,

35 mnutes at Mddesto. Frank Vandervort, a teacher at Davis
H gh School since 1969, testified that he had never been
assigned |unchroomduty. He said the overall schedul e changed

over the years, but the lunch period had al ways been the

4The other traditional high schools in the District
conparable to Beyer are Downey, Mddesto and Davi s.



equi val ent of one instructional period and duty-free for
teachers. Administrators and a noncertificated noon-duty
supervi sor performed |unchroom supervisory duties at Davis.
Edward Gonsal ves, a teacher at Mddesto H gh School since 1966,
described a simlar arrangenent at that school. Ken MNamara,
a teacher at Downey H gh School since 1980, testified that
teachers there have a duty-free lunch period and that | unchroom
supervision is done by adm nistrators, the canpus supervisor
and the assistant canmpus supervisor. Wtnesses from Downey and
Modest o High Schools testified that the schedul es at those
school s were changed in recent years in that the lunch period
was shortened by approximately 15 mnutes and a 15-m nute
nmorni ng break created. The lunch period renained duty-free and

teachers received the 15-m nute, duty-free norning break.

During 1979-80, teachers at Downey did have |unchroom duty
for 15 or 20 mnutes at a tinme, according to JimNi cholas, the
current principal at Beyer who was then the assistant principal
at Downey. N chol as conceded, however, that no teacher in the
hi gh schools in the District had lunchroomduty during 1980-81.

Teachers in the Mddesto Gty Schools and the H gh Schoo
District are all in one unit, and are all covered by one
coll ective bargai ning agreenent. VWhile no teachers fromthe
el ementary schools testified, there was testinmony fromthe
District personnel director, Ml Jennings, that it was the

practice in several of these schools for teachers to perform



| unchroom supervision during |unch.?®

The Col |l ective Bargai ni ng Agreenent

At the tinme the District changed the schedule at Beyer H gh
School, the parties were bound by a collective bargaining
agreenent. Article IV, Hours of Enploynent, states in relevant

part:
ARTI CLE 1V: HOURS OF EMPLOYMENT

A.  The regul ar enployee work day is defined
as foll ows:

1. For grades K-6: 300 m nutes
i ncluding recesses and excl udi ng
| unch.

2. For grades 7-8: 341 m nutes
including a preparation period
equi valent to a student
instructional period and excl uding
[ unch.

3. For grades 9-12: 330 m nutes
including a preparation period
equi valent to a student
i nstructional period and excl udi ng
| unch.

B. The District and the Association
recogni ze that the varying nature of an
enpl oyee' s day-to-day professional

®Jenni ngs' testinmony was corroborated by severa
docunents which he had prepared to summarize the practice in
the District. The Association objected to those docunents on
the grounds that they were hearsay. The ALJ did not find it
necessary to rule on this objection, nor do we, since hearsay
is clearly adm ssible in any case under PERB regul ation 32176,
although it is not sufficient to support a finding unless
corroborated. Here Jennings clearly testified fromhis
per sonal know edge of the practice in question.

PERB regul ations are codified at California Admnistrative
Code, title 8, section 31001 et seq.



responsibilities does not lead itself
solely to a work day of rigidly
establ i shed | ength.

In addition to perform ng duties as
assigned during the regular enployee
wor k day, enployees nmay be required to
performother duties, many of which
shal | occur outside of the regular

enpl oyee work day but are still related
to the assigned duties. Such duties
include, but are not limted to,

pl anni ng and sel ecting and preparing
materials for instruction; receiving and
eval uating work of pupils, ensuring
adequat e direction and supervision of
students imrediately prior and

i mredi atel y subsequent to the begi nning
and ending of the student attendance
day; bus loading duty; conferring and
counseling with pupils, parents, staff
and adm ni strators; keeping records;
attend faculty, departnental and grade
| evel neetings (see Cbel ow),
participating in staff devel opnent
prograns and other professional
activities relating to the enpl oyee's
assi gnnent; and studying current
literature to keep abreast of

devel opnents within the subject nmatter
taught by the enpl oyees.

It is understood and agreed that

al t hough the over-all anount of tine
required of enployees to performtheir
duties should be substantially equal,
the proportion of time that these duties
require the presence of the enployee at
the work site may vary according to the
nature of the enployee's duties and
responsibilities.

- L] L] » - L] - - L] L] - - - - - - - -

In addition to "B" above, enployees in
grades 7-12 may be required to devote a
reasonabl e anmount of tinme to other

duti es assigned by the buil ding

adm ni strator.



As a guideline, the tinme spent by the
enpl oyee on such additional duties
shoul d not exceed approximately 25 hours
during a school year. The |oca

adm ni strator may exceed this guideline
only if his/her action is reviewed and
approved by the Superintendent. In
reviewing the |ocal admnistrator's
action, the Superintendent shall

consi der the follow ng:

1. Uniformand equitable distribution
of duties anong enpl oyees.

2. Special needs of the school.

3. Special needs, abilities, handicaps,
and/or limtations of the individua

_enpl oyee.
4. Efficient use of enployee tine.
5. Extent of the enployees' voluntary

contribution of time to school or
district activities.

El sewhere in the agreenent, at Article XV, the agreenent

provi des:

9. Reassignnment of enployees who work in
nore than one school shall be made in a way
that mnimzes travel time in accordance
with program needs and insures duty free

[ unch periods of at least 30 m nutes, and
where applicable, preparation periods.

Frank Vandervort, chief negotiator for MIA, was the only

wi tness who testified about the bargaining history related to

the contract.

Wth respect to Article IV.A 1.2.3., Vandervort testified

that nost of the discussions centered on student contact

m nut es.

The parties attenpted to reduce extensive |anguage

found in the prior agreenent to a clear and conci se student



contact time requirenent. In essence, the parties' efforts
were ainmed at nmaking the student contact tine in the various
grade levels, i.e., K-6, 7-8, and 9-12, uniformthroughout the
District. According to Vandervort's unrebutted testinony, the
goal was to get agreenment on the student contact m nutes and
let other related practices, such as the one covering duty-free
[ unch periods, continue as they had in the past in the various
school s. Although there was m ni mal discussion on the subject,
according to Vandervort, MIA was conscious of protecting the
preparation period and the duty-free lunch. In fact, there Had
been no significant discussions about the duty-free |unch

period since the 1976 negoti ati ons.

Vandervort has al ways understood that the |engths of the
[ unch periods varied from school to school. However, he has
al so understood that the duty-free nature of the |unch period
has been a consistent practice in the District. Thus, when he
agreed to Article IV.A ' 1.2.3, he did so under the assunption
that the |anguage therein expressly defined student contact
m nutes, included a preparation period, and left the lunch tine
to continue duty-free as it had been in the past.

Wth respect to the history surrounding Article |V.B.
Vandervort described what anobunts to a trade-off in reaching
agreenment. In the past, teachers were required to report
30 m nutes before the start of the instructional day and stay

30 mnutes after the end of the instructional day to satisfy



wor k-rel ated responsibilities such as counseling students,

gi ving make-up exans, etc. In return for the District's
dropping the rigid reporting requirenment, MIA agreed to
conplete all work-related assignnments either during the workday
or after the workday as necessary. According to Vandervort,
MIA, by this agreenent, recognized that teachers are

prof essionals and would conplete necessary work-rel ated

assi gnnents when necessary without the need for the rigid
reporting requirenent.

Article IV.D. covers extracurricular activities, such as
supervi si ng dances, athletic events, etc. According to
Vandervort, MIA introduced the 25-hour concept; this clause
means that teachers were responsible for up to 25 hours of
extracurricul ar assignnent.

Lastly, Article XI of the contract includes a standard
managenent rights clause about which there was no testinony.

DI SCUSSI ON

The ALJ found that the District's change in the duty-free
[unch period constituted an unlawful unilateral change in a
matter related to wages, hours, etc., according to this Board's

deci si ons in Anahei m Uni on High'SchooI District (10/28/81) PERB

Deci sion No. 177 and Heal dsburg Union H gh School District,

et al. (1/5/84) PERB Decision No. 375 and that the D strict
therefore violated its duty to negotiate in good faith.

Contrary to the ALJ, we find that the length of the duty-free

10



[ unch need not be analyzed to determine whether it is related
to a matter within scope. The length of the lunch period is

the issue of hours itself and falls directly within the scope
of negotiations enunerated by EERA. As the Board held in

San Mateo City School District (5/20/80) PERB Decision

No. 129,6 p. 15;

the negotiability of hours of enploynent

i ncl udes, of necessity, negotiability of the
hours during which enpl oyees are not
required towrk. . . . [I]t is Tnherent in
the negotiability of the workday that one
may deal with the placenent and duration
within that time frame of |unch periods and
the designation and nature of relief tine
from the performance of one's duties.

See also Marysville Joint Unified School District (5/27/83)

PERB Deci sion No. 314; Fresno County Board of Education, et al.

(9/17/84) PERB Deci sion No. 409.

An enployer violates its duty to negotiate in good faith
when it unilaterally changes an established policy affecting a
matter within the scope of negotiations wthout affording
notice and an opportunity to negotiate to the exclusive

representative. Gant Joint Union H gh School District

(2/ 26/ 82) PERB Decision No. 196; Pajaro Valley Unified Schoo

This decision was annulled by the California Supreme
Court in San Mateo City School District, et al. v. PERB (1983)
33 Cal.3d 850. [In that decision, however, the Court upheld the
Board' s approach to determ ning whether natters are within the
scope of negotiation, and directed the Board to reconsider
San Mateo, supra and Heal dsburg, supra, in light of its
deci sion. The Board did S6 1n Heal dsburg Uni on H gh School,
et al. (1/5/84) PERB Decision No. 375.

11



District (5/22/78) PERB Decision No. 51; NLRBv. Katz (1962)

369 U.S. 736 [50 LRRM 2177].
Establ i shed policy may be reflected in a collective

agreenment, Grant, supra, or where the agreenent is vague or

anbi guous, it may be determ ned by exam ning the past practice

or relevant bargaining history, R o Hondo Comunity Coll ege

District (12/31/82) PERB Decision No. 279; Pajaro Valley, supra..

Here the collective agreenent nakes several references to
the hours to be worked, but is silent on the issue of the
duration of the lunch period. The agreenment specifies that
teachers in grades 9-12 are to work 330 minutes per day. The
agreenent does not give the length of the lunch hours, but
specifies that the preparation period shall be equivalent to a
student instructional period. No such qualification is added
with regard to lunch. Cearly there is provision for a
duty-free lunch of sone |ength, since the 330 m nutes excludes

[ unch, but the length is unspecified.

The District notes in its brief that it is required by
other regulations’ to provide a duty-free lunch period of at
least 30 mnutes, and it argues that it has discretion to
establish the length of the lunch period, based on the needs of

the school. This 30-minute figure is used el sewhere in the

"The District does not specify the regulations in
guestion, but we presune it refers to regulations adopted
pursuant to the Education Code.

12



contract, ensuring that teachers who travel between schools
have a duty-free lunch of at least 30 minutes. Qher contract
sections dealing wth additional duties to be perfornmed do not
reference lunch duty at all.

The evi dence presented regarding bargaining history is
simlarly inconclusive. The parties apparently were concerned
with defining the actual working m nutes and the general anount
of tinme to be spent on additional duties, but there was little
or no discussion with regard to the length of the duty-free
[ unch, which the parties knew varied from school to school.
Since the |anguage of the contract is silent with regard to the
length of the duty-free tine for lunch, and the negotiation
history is simlarly vague, we find it appropriate to turn to
the past practice in the District to determ ne whether there
has been a change in policy as alleged by the Association.

Clearly there was a change between 1980-81 and 1981-82 in
the length of the duty-free lunch period for teachers at
Beyer —for three weeks it was shorter, and for the rest of the
year it was slightly longer.?

However, Beyer is only one of four traditional high schools

in the District and the record indicates that the past practice

8There were several other time changes as a result of the
switch fromthe nodular to the traditional schedule. No
charges were filed with regard to other changes, and there is
insufficient evidence in the record to determne the effect of
t hose changes on the contractually agreed-upon 330-m nute
maxi mum wor kday.

13



in the Dstrict varied at each school. Wile the ALJ

acknow edged that the past practice in the District was varied,
he unaccountably concluded that these aberrations "do not
detract" fromthe established past practice at Beyer.

On the contrary, we find the varied practice in the
District to be highly significant. The evidence indicates a
great deal of variation anong the schools with regard to the
length of the lunch period, and reflects as well a great deal
of flexibility in scheduling. Wile the practice at Beyer
appears relatively consistent in offering a duty-free |unch of
the sane length as one instructional period, the lunch period
was shorter at Mdesto and Downey. Further, one w tness
testified without contradiction that teachers at Downey did
have | unchroomduty at sone period in the past. W
specifically reject the ALJ's suggestion that the past practice
at schools in the District other than Beyer is irrel evant.
Teachers in the District belong to one unit and are covered by
one contract. Absent any evidence of any contrary intention,
past practice throughout the unit is relevant in determning
whet her or not a unilateral change in policy has occurred.

Grant, supra.

Here, because there is evidence of a varied past practice
in the length of the duty-free |unch for teachers, we concl ude
that the Association has failed to denonstrate that the

District has nmade a unilateral change in policy so as to

14



violate EERA. For that reason, we overturn the decision of the
ALJ, and order the conplaint dism ssed.

W al so deny the Association's request for costs, since we
find it to be without nerit, and we deny the District's request
for oral argunent since we find that no novel issues are
present ed.

Further, we hereby deny the Association's appeal of the
executive director's rejection of its response to exceptions
because the response was untinely filed. The executive
director has correctly interpreted PERB regul ation 323109
controlling the time for filing of response, and the

Association's filing was indeed untinely.

°PERB regul ation 32310 states:

Wthin 20 days following the date of service
of the statenment of exceptions, any party
may file with the Board itself an original
and five copies of a response to the
statenent of exceptions and a supporting
brief. The response shall be filed with the
Board itself in the headquarters office.

The response nay contain a statenent of any
exceptions the responding party wi shes to
take to the reconmended decision. Any such
statenent of exceptions shall conply in form
with the requirenments of Section 32300. A
response to such exceptions may be filed

wi thin 20 days. Such response shall conply
in formwith the provisions of this

Section. Service and proof of service of

t hese docunents pursuant to Section 32140
are required.

15



ORDER

Upon the foregoing decision, and the entire record in this
matter, it is hereby ORDERED that the unfair practice charge in
Case No. S-CE-485 is hereby DI SM SSED

It is further ORDERED that the Association's appeal of

rejection of its response to exceptions is hereby DEN ED.

Menber Jaeger joined in this Decision.

Tovar, Menber, concurring and dissenting: | would affirm
the ALJ's proposed decision finding that the District
unilaterally altered the policy of a duty-free lunch period
equi valent to one instructional period without first providing
notice and an opportunity to negotiate to MIA, the exclusive
representative of the certificated enployees in the District.
-1 agree with the ALJ's assessnent that the variations which
existed in the District do not dimnish the fact that, for
al nost ten years at Bayer H gh School, the practice had been
that the duty-free lunch tinme equaled an instructional period
in length. The variations were primarily a result of changes
in the length of the school periods, depending on preparation
time, contact tine and what scheduling systemwas in practice
at the tinme (traditional or nodul ar). However, unrebutted
testinony reveals that at Bayer, and generally at the other

hi gh schools in the District, teachers had a duty-free |unch

16



period with student supervision being provided by the
adm ni strators at the schools and/or noon-tinme supervisors
outside the bargaining unit.

| concur with the rest of the determ nation nmade by ny
col | eagues regarding the request for costs and the
Associ ation's appeal of the executive director's rejection for

lack of tineliness of its response to exceptions.
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