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DECI SI ON

MORGENSTERN, Menber: California School Enployees
Association and its Antioch Chapter #85 (CSEA) appeals the
attached adm nistrative determnation by an agent of the Public
Enpl oynent Rel ati ons Board (PERB or Board). Finding that the
positions of Food Service Cook Managers |, Il and Ill are
supervisory within the nmeaning of subsection 3540.1(m of the

Educati onal Enpl oynent Rel ations Act (EERA or Act),1l t he

'EERA is codified at Government Code section 3540 et seq.
Subsecti on 3540. 1(m provides:

"Supervi sory enpl oyee" neans any enpl oyee,
regardl ess of job description, having
authority in the interest of the enployer to



Board agent granted the Antioch Unified School District's
(District) petition for unit nodification and ordered the
positions deleted fromthe operations/support services unit
represented by CSEA.

The Board has reviewed the adm nistrative determnation in
light of CSEA' s appeal and the entire record in this case.
Fi nding the Board agent's findings of fact and concl usions of
law free fromprejudicial error, we adopt themas the findings
of the Board itself. In addition, for the reasons di scussed
herein, we reject two grounds for appeal asserted by CSEA which
were not considered by the Board agent in her admnistrative
determ nati on

DI SCUSS| ON

CSEA first argues that the District's unit nodification
petition is invalid because it was originally filed pursuant to
a rule which "no longer exists,” and because it was not filed
"on forns provided by the Board."

The District's unit nodification petition was initially

filed on Septenber 13, 1982, pursuant to then-existing

hire, transfer, suspend, lay off, recall,
pronmot e, di scharge, assign, reward, or

di sci pline other enployees, or the
responsibility to assign work to and direct
them or to adjust their grievances, or

ef fectively recommend such action, if, in
connection with the foregoing functions, the
exerci se of such authority is not of a
merely routine or clerical nature, but
requires the use of independent judgnent.



regul ation 33261(b)(1).% Because PERB was then in the
process of revising its regulations, on Novenber 2, 1982, the
petition was put in abeyance at the District's request "unti
PERB' s proposed unit nodification rules go into effect.”
PERB' s revised regul ations becane effective February 14, 1983
and, on March 22, 1983, the District requested that its

petition be reactivated "pursuant to the new PERB rul es. "33

“2pERB requl ations are codified at California
Adm ni strative Code, title 8, section 31001 et seq.

At the time of the District's original filing, regulation
33261(b) (1) authorized an enployer to file a petition for
change in unit determ nation:

To delete classifications no longer in

exi stence or which by virtue of changes in
circumstances are no |onger appropriate to
the established unit.

SSpecifically, previous rule 33261 (b) was renunbered as
rule 32781(b); subsection (1) was retained w thout change, and
a new subsection (5 was added which provides an additiona
basis for filing a petition for change in unit determ nation

To delete classification(s) or position(s)
.. . which are not appropriate to the unit
because said classification(s) or position(s)
are managenment, supervisory or confidential
provi ded that:

(A The petition is filed jointlx by the
enpl oyer and the recognized or certified
enpl oyee organization, or

- (B) There is not in effect a |awful
witten agreement or memorandum of
under st andi ng, or

(@ The petition is filed during the
"w ndow period" of a lawful witten agreenent
or memorandum of understanding



Contrary to CSEA's contentions, the nere renunbering of a
rul e does not affect either the "existence" of the rule or the
validity of actions commenced thereunder. Nei t her woul d we
find it necessary to require a formal anendnent of a petition
to reflect a technical change in rule nunber. Mre to the
poi nt, however, here the District clearly intended to change
the basis for its petition and to proceed under the nore
liberal provisions of the rule as anended. This intention was
expressly indicated in the letters of Novenber 2, 1982 and
March 22, 1983, both of which were properly served on CSEA.
Moreover, the facts to which both parties stipulated and the
briefs filed by both parties address the issue of supervisory
status, relevant to a determ nation under rule 32781(b)(5),
rather than the question of changes in circunstances, relevant

under rule 32781(b) (1) .

Thus, CSEA clearly knew and understood that the District's
petition would be decided under rule 32781(b)(5). In these
ci rcunstances, no purpose would be served by requiring a forma
anmendnent of the petition, and we decline to inpose such
requi renent here.

Simlarly, the fact that the petition was not filed "on
forms provided by the Board,"” as required under rule 32781(e),
does not render the petition invalid.

CSEA next argues that the District's unit nodification
petition should be dism ssed because it is allegedly notivated,

not by a genuine belief that the managers are supervisors, but



as a union-busting tactic for the purpose of limting the
i npact of concerted activities.

In Los Gatos Joint Union H gh School District (11/14/83)

PERB Deci sion No. 355, the district opposed a unit nodification
request filed by an exclusive representative, arguing, inter
alia, that the association had unlawfully permtted a
supervisor to sign the association's proof of support
petition. The Board stated that, in opposing a unit
nodi fication request, an enployer may raise the argunent that
the proof of support was inadequate or sonehow "tainted by
fraud or illegality." Los Gatos, supra, p. 3. The Board there
found no evidence that the proof of support was so tainted.
Applying that principle to the instant case, we find that
CSEA could prevail if it successfully argued that the D strict
had fraudulently m srepresented the duties perfornmed by the
Food Service Cook Managers, illegally changed their duties so
as to give the appearance of supervisory status, or engaged in
sonme other fraudulent or illegal conduct. Wile notivation
m ght well be an inportant factor in determ ning whether the
District acted fraudulently or illegally, no argunent or

al  egation of such conduct is advanced here.

The District is accused not of having acted illegally in
seeking to nodify the unit, only of inproper notivation. But
the District's notives can have no bearing on our factual
determ nation of whether the enployees are supervisory within

the meaning of the Act. Any claimwhich CSEA may have



regarding District conduct which allegedly interferes with its
statutory rights or wwth the rights of enployees which it
represents is properly brought as an unfair practice charge.

ORDER

Based on the foregoing, the unit nodification petition
filed by the Antioch Unified School District is GRANTED.

Food Service Cook Managers |, Il and Ill shall be excluded
from the operations/support services unit.

An anmended unit certification will be issued in accordance

therew t h.

Menbers Tovar and Jaeger joined in this Decision.
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PROCEDURAL HI STORY

On Septenber 13, 1982, the Antioch Unified School District
(District) filed with the Public Enploynent Rel ations Board
(PERB or Board) a unit nodification petition to delete eight
' positions as supervisory fromthe operations/suppoft serv{ces
unit represented by the California School Enpl oyees Association
and its Antioch Chapter #85 (A'ssociation)."ll On Novenber 1,
1383, the District requested that its.petition be put in
abeyance pendi ng issuance of new proposed PERB Regul ati ons.

The request was granted,? and the petition was held in |

The Association was certified as the exclusive
representative of the operations/support services unit on
‘February 3, 1978.

27he Association was infornmed by letter of the request
for abeyance and did not file any objections.
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abeyance untif NhrcH 23, 1983 when it was reactivated pursuant
to the District's request.

On March 31, 1983 an informal settlement conference was
held wherein a settlenment agreenent was -reached regarding five
of the eight positions, leaving only the positions of Food
Service Cook Managers I, Il and IIl in dispute.

An investigation was held regarding these'positions on
Septenber 21, 1983, and February 28, 1984. During the

i nvestigation, the parties submtted joint exhibits and entered

into stipulations of fact, and responses to specific questions

were elicited fromrepresentative enployees in the disputed'-
cl assifications.
The issue to be decided herein is whether or not the

positions of Food Service Cook Managers I, II, and Il are

" sUpervisory within the neaning of section 3540.1(m of the

Educati onal Enploynment Rel ations Act (EH%»g and shoul d
therefore be deleted from the operations/support services unit.

DI SCUSS| ON

Section 3540.1(n) states:

"Supervisory enpl oyee" neans any enpl oyee,
regardl ess of job description, having
authority in the interest of the enployer to
hire, transfer, suspend, lay off, recall
promot e, discharge, assign, reward, or

di sci pline other enployees, or the

3The EERA is codified at Governnent Code section 3540 et
seq. All statutory references herein are to the Governnent
Code unl ess ot herw se not ed.



responsibility to assign work to and direct
-them or to adjust their grievances, or
effectively recomend such action, if, in
connection with the foregoing functions, the
exerci se of such authority is not nerely of
a routine or clerical nature, but requires
the use of independent judgnent.

Section 3540.1(m is witten in the disjunctive; therefore,
an enpl oyee need perforn1of effectively recommend only one of
~the enunerated functions or duties to be a supervisor.

Sweet wat er Uni on Hi gh School District (11/23/76) EERB Deci si on

No. 4, at p. 12.%

There are nine Food Service quk Managers in the District:
si x Food Service Cook Managers |, each of whom maintains an
el ementary school kitchen; one Food Service Cook Manager |1,
who nmai ntains an el enentary school kitchen which prepares its
own nmeals as well. as neafs for another elenentary school; and
‘three Food Service Cook Managers |11, two of Mhon1haintaia.the
two junior high school kitchens and one who maintains the high
school kitchen. Al Food Service Cook Managers report directly
to the Director of Food Services.

The nunmber of food service enployees in each kitchen
‘varies. The Food. Service Cook Managers | oversee the work of
t hree enpl oyees: one food sérvice assistant |, one food service
assistant 111 andlone cashier. The Food Service Cook Manager

Il oversees the work of eight enployees: four food servi ce

“Prior to January 1, 1978, the PERB was known as the
Educati onal Enpl oynent Rel ations Board (EERB).



assistants |, two food service assistants IIl, and two
cashiers. The Food Service Cook Managers |1l oversee the work
of seven to eight enployees: three to four food service |
assistants |, three food service assistants Il and one food
servicé assistant 111.

The Food Service Cook Managers all work either a seven or
seven and one-half hour day, while the cashiers and food
service assistants work in hourly slots of varying | engths,
i.e., food service assistants 111 work 6 to 7-1/2 hour shifts,
food service assjstan;s Il mprk 5 1/2 hour shifts, and food
~ service assistants | work 2 to 3 1/2 hour shifts. Food Service
-Cook Managers are paid at a hi gher range on the salary schedul e
than other food service enpl oyees.

Food Service Cook Managers assign food service enployees
f ood pfeparation, servi ng, and cléanup t asks accordihg to the
nunber of hours they work, their abilities, and the needs of
the kitchen. If t he éssistants or the caéhiers conplete their
duties early, or if the workload is heavy, the Manager will
direct themto help out wwth other tasks as needed. The Food
Servi ce Cook Mihagers train new substitutes and food service
assistants transferred into tﬁeir kit chens. If tinme allows,
they try to cross-train the enpl oyees. |

The Food Service Cook Managers spend the majority of their

time preparing, serving and ordering food. Sone Food Service

Cook Managers have offices with a desk and a tel ephone. They



attend nonthly neetings with the Director of Food Service to
di scuss their operations. The Director occasionally visits the
ki tchens, both formally (for the purpose of inspection) and
informally (to nake deliveries).5

Food Service Cook Managers participate in the pronotion of
food service assistants by serving on an intervieM/paneI
conposed of threelFood Servi ce Cook Managers and the Director
of Food Service. The interviews are limted to the top three
'applicants on an eligibility list established'pursuant to
Personnel Commi ssion rules. Seniority is an inportant factor
in the selection of a candidate.® Final selection is nmade by
consensus of the panel. The Director of Food Service has never -

overrul ed the panel's choice of a candi date.

5at the tinme of the second day of investigation (February
28, 1984), the Food Service Cook Manager Il and one Food
Servi ce Cook Manager | stated that the Director had not visited
their kitchens at all this year. The Food Service Cook .
Managers 111 and two Food Service Cook Managers |11 stated that
the Director had visited their kitchens from 2-6 tines to
dat e.

®Article 15.3.4 of the current collective bargaining
agreement between the Association and the District states,
regardi ng pronotion

If two or nore applicants are equally qualified,
the enployee with the greatest hire date
seniority shall be offered the position. If the
list is insufficient (less than three
applicants), then additional names shall be taken
from the open list pursuant to the Personnel

Commi ssion Rules. If two or nore applicants are
equal ly qualified, the enployee with the greatest
hire-date seniority shall be offered the position.



To the best recollection of both parties, every Food
Service Assistant | currently enployed by the District was
initially a substitute enployee. When a vacancy for this
position occurs, it is first posted to allow for transfers
W thin the District. |If there are no applications for
'transfer, the Director of Food Service screens'thpse _
sﬁbgtitutéé_iﬁ fhe tbp t hree faﬁké on fhe.bpen.eligibiifty fist
for their availability. She then asks the Food Service Cook

‘Manager of the kitchen with the vacant position to choose from
t hose substitutes availabfe in the top three ranks. If the
Food Service Cook Manager is unfamliar with the available
candi dates, she may try them out in her kitchen prior to making
a deci sion. Baéed on hef know edge and/or on-site observation
_of t he canQLdates, the Manager decides which individual to-
hire. These decisions have never been overruled by the

Director.

When a food service enployee is absent, the enployee
reports her absence to the district office, and a secretary
routinely calls a substitute. The Food Service Cook Manager
may ask that a particular substitute not be assigned to her.
kitchen if she feels that the substitute's performance has
previ ously been unsatisfactory. |If the absentee is a food
service assiétant, the other food service assistants nove up

(by seniority) to fill her slot, leaving the |lowest position to



be filled by the substitutef% If the Food Service Cook
Manager has brior know edge of én absence, or if she knoﬁs t hat
her workload will be light that day, she nmay decide to ask
anot her food service assistant to cover the absence rather than
enploy a substitute. When the position for which the enpl oyee |
is.filling, inis paid at a higher range on the sal.ary schedul e,
t he enployeé will receive the higher rate of pay. The Food
| Servi ce Cook Nhnagers-have the authority to assign extra hours

to food service enployees, although this is done on a voluntary
basis by seniority.

Food Service Cook Managers eval uate the permanent enpl oyees
in their kitchens at |east once a year. They fill out a
standard eval uation form and discuss it with the enployee..
They both sign the formand send it to the Director of Fooa
Service, who reviews the form signs it and returns a copy to
the enpl oyee. The Director of Food Services has never changed
an evaluation. No enployee has ever been term nated pursuant
to these eval uati ons.

The Food Service Cook Managers al so evaluate probationary

enpl oyees. They have always recommended pernmanent status For

- 'An exception to this occurs in the Food Service Cook
Manager's |l kitchen, where the seniority rule is apparently
not followed. The Manager |l assigns the nost qualified food .
service assistant to fill the absentee's position and assigns
the other assistants to the remaining slots according to their
ability. -



probati onary enpl oyees, and -the Director of Food Service has
never overturned fhese recomendat i ons.

- The Food Service Cook Managers possess severa
responsibilfties whi ch warrant a finding of superviSory
status.® They use independent judgement when called upon to
- choose a candidate fromthose eligible to fill wvacant food
service assistant | sléts. Their recomendations are al ways
foll owed, and, thus, achieve a dinension of "effectively

recomendi ng" hiring under Board precedent. Sacranmento City

Uni fied School District (10/19/77) EERB Deci si on No. 30A, at p.

7-8; and Canpbel| Union High School District (8 17/78) PERB

Deci sion No. 66, at p. 9-10.

The Food Service Cook Managers also exercise supervisory
authority by assigning work to enployees in their kifchenst
They determ ne which duties wll be performed by the enpl oyees
wi thin each classification, direct the enployees to other tasks
when their regular assignnents are conpleted, and change
assi gnnments when necessary fo'cover absences. This assignment
and direction of work engaged in by the Managers occurs on an
ongoi ng basis and involves the use of independent judgenent,
not nerely the adherence to established District policy.

Cantua El ementary School District (3/18/83) PERB Decision Wo.

®Nei ther party argued that there is any distinction in

the duties perforned by the Food Service Cook Managers |, IT
and I'1l1, nor that any of the Food Service Cook Managers |, Il
and Il is nore or less a supervisor than any other.



295; and California State University (10/20/83) PERB Deci sion

No. 351-H. The Managers train new enployées and rotaté

assi gnnents when possible to make sure that all enployees can

performall tasks. They determne if substitute enployees are

needed and if extra hours are required. Sacranento Cty USD,

supra. In addition, they are the only authority on-site and
nei ther substantial review nor prior approval is required for
them to carry out day-to-day operations of their Kkitchens.

California State University, supra.

Furthernore, the Food Service Cook Nhnager's role in

eval uati ng enpl oyees is also indicative of their supervi sory
status. The agreenent betmeeh'the'parties requires that all -
regul ar classified enpl oyees be evaluated by their innedjate
supervisor twice during their probationary period and once a
year after achieving pernanent status. Recommendati ons t hat
probationary enployees be granted permanent status pursuant to
t hese eval uations are given great wei ght, as evidenced by the
fact that the Director of Food Servi ce has never changed an
.evaluation. Therefore, the evaluation function is found to be

i ndi cative of supervisory status. Berkeley Unified School

District (8/28/79) PERB Decision No. 101.

No evidence was introduced to support the District's
contention that the Food Service Cbok Managers possess the
authority to transfer, layoff or discharge enpl oyees worKking

under them Nor does their participation on a pronotional



i nterview panel achieve a dinension of "hiring" or "effectively

reConnending" hiring under Board precedent. Foot hi | | - DeAnza

Community College District (3/1/77) EERB Decision No. 10; Unit

Determination for the State of California (12/31/80) PERB

Deci si on No. 110c.
CONCLUSIQN

In sum the supervisory status of the Food Service Cook
.Nhnagers is affirmed based on their authority to hire
enpl oyees, assign and direct work, and effeétively reconmend
per manent statué t hrough conpletion of formal eval uations.
Therefore, the unit nodification petition filed by the District
is grahted; and the Food Service Cook Nhnagers I Il and 111
are deleted from the operations/support services unit.

An appeal of this decision pursuant to PERB Regufatioﬁé
32350 through 32380 may be nmade within 10 cal endar days
followng the date of service of this decision by filing an
original and 5 copies of a statenment of the facts upon which
the appeal is based with the Board itself at 1031 18th Street,
Suite 200, Sacranehto, California 95814. Copies of any appea
must be concurrently served upon all parties and the San
Francisco Regional Ofice. Proof of service pursuant to

Regul ati on 32140 is required.

Dated: April 5, 1984

Jer JerilynGelt, BoardAgent
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