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Appearances: Jules Kimmett, representing hinself;
Mary L. Dowel |, Attorney for Los Angel es Community Col | ege
District.

Bef ore Jaeger, Morgenstern and Burt, Menbers.
DECI SI ON

JAEGER, Menmber: Jules Kinmmett appeals the attached
di sm ssal of his charge that the Los Angel es Conmunity Col | ege
District (Dstrict) violated subsections 3543.5(a), (b) and (c)
of the Educational Enploynent Rel ations Act (EERQE! by
refusing himentrance to neetings between the District and
certain enployees concerning seniority and bunping rights of
enpl oyees facing layoff.

The charge asserts that Service Enpl oyees International
Uni on, Local 99 (Local 99 or Union), the enployees' exclusive

representative, and the District had agreed that all Union

'EERA is codified at Governnment Code section 3540 et seq.



representatives would be entitled to attend such neetings but
that Kinmmett was barred by managenent representatives from such
a neeting even though he informed them of the parties

agr eenment .

During the course of a regional attorney's investigation of
the charge, it was revealed that the District and Union had
agreed that these nmeetings would be considered as extensions of
current bargai ning sessions which included, inter alia, the
effects of prospective layoffs. The District admtted that
Kimmett, as a nenber of the Union bargaining conmmttee, was
entitled to attend the nmeetings, attributed the denial of
access to a failure in its internal communications, and assured
Local 99 representatives that Kinmett woul d not again be denied
access. Local 99 accepted this explanation and conmm tnent and
the matter was considered settled. Copies of the docunents
setting forth the facts and agreenent were sent to Kimett.
There is no indication in the record that he either replied or
agreed with the settlenent terns.

The regional attorney, citing Grant_Joint Union H gh School

District (2/26/83) PERB Decision No. 196, dism ssed the charge,
concluding that the District's action represented an individual
breach of its agreenent with Local 99 rather than a change in
policy, and therefore did not rise to the Ievel of an unfair
practice. W reject the regional attorney's reasoning,

al though we find other grounds for dism ssing the charge.



EERA subsection 3541.5(a) authorizes an enployee to file an

unfair practice charge. In South San Francisco Unified Schoo

District (1/15/80) PERB Decision No. 112, the Public Enpl oynent
Rel ati ons Board, concluding that an enployee may file an unfair
practice charge against the enpl oyer based on the enployer's
violation of the rights of the exclusive representative,?<
st at ed:

Al t hough only an excl usive representative

possesses a negotiating right, an individua

as well as an exclusive representative nmay

properly file the charge pursuant to section

3541.5(a) in order to show a violation of

| aw and seek its correction, pp. 6 and 7.

(Footnote omtted.) _

However, Kimrett's right to file the charge does not carry
with it the conclusion that he had a personal statutory right
to serve on the Union's bargaining commttee or to attend its
bargai ni ng sessions. Al though he unquestionably enjoyed a
broad right to participate in organizational activities, his
appointnment to the bargaining commttee was conpletely
dependent on Local 99's statutory right to bargain and its
concomtant right to select its bargaining conmttee w thout
interference by the enployer. Thus, when Kimrett filed his
charge, he was seeking first to denonstrate that the District
violated the law by interfering with Local 99's bargaining

comm ttee appoi ntnents, thereby denying Local 99 its subsection

2There, the charging party, an individual enployee,
charged the district wwth refusal to negotiate in good faith.



3543.5(b) right to represent its constituency, and second, to

correct that violation.

When, in the course of the investigation of the charge, the
District admtted that Kimett should not have been denied
access to the bargaining session and assured Local 99 that the
i nci dent woul d not be repeated, and when Local 99, the rea
aggri eved party, accepted that explanation and assurance in
settlement of the dispute, Kimett was left with no surviving
interest in the matter.

| CRDER

Based on the record, the Public Enploynment Rel ations Board
ORDERS that the unfair practice charge filed by Jules Kinmett
agai nst the Los Angeles Comunity College D strict be DI SM SSED.

Menbers Morgenstern and Burt joined in this Decision.



STATE OF CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD
Los Angeles Regional Office

3470 Wilshire Blvd, Suite 1001

Los Angeles, California 90010

(213)736-3127

January 25, 1984

Jules Kimmett

Mary L. Dowel | .

Los Angel es Comunity
Coll ege District

617 West Seventh Street

Los Angel es, CA 90017

RE: Kinmett v- Los Angel es CCD, LA-CE-1877,
DSV SSALCF ONEAL R PRACTT ACTTCE CHARGE
Dear M. Ki mett: ' o |

The above charge was filed with the PERB on Novenber 29, 1983,
and alleges the the District unilaterally changed an

agr eed- upon "policy" allow ng Union representation in neetings
bet ween managenent and enpl oyees who were subject to |ayoff.

M/ investigation has revealed the following facts. On about
Cctober 19, 1983, the District passed a resolution to | ayoff
classified personnel to achieve a reduction of sone 500
positions. Having passed the resolution, the parties began to
negoti ate regarding the effects of:.the |layoffs. During those
negoti ati ons, on about Novenber 17, 1983, the negotiators for
SEI'U, Local 99 and District Negotiator Dan Means agreed
verbally to allow a union representative to be present at . -
neetings held between nmanagenent and enpl oyees where the issues -
of layoffs and bunping rights would be discussed. Such an
arrangenent was to be considered as an extension of th
negotiations on effects of the planned | ayoffs. :

- Shortly thereafter, on Novenber 21, 1983, at about 12:00
m dni ght, Jules Kimrett, a union steward and nenber of SEIU,
Local 99's negotiating Commttee, attenpted to sit in on such a
meeting involving several enployees who had received |ayoff
notices. The principal (also referred in the charge as
President Lee) refused to allow Kinmett into the meeting,
claimng that the neeting was not disci ﬁl inary in nature.
Al though Kinmmett attenpted to explain the agreenent that had


epotter

epotter
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been reached at the negotiations table, he was not allowed in.
None of the District negotiators were present at this neeting.

Al nost immediately thereafter, officers of SEIU, Local 99,
_including Business Representative WIlliamPrice, brought the
problemto the attention of M. Means. n I\bvenber 29, 1983 a
neeting was held between Dan Means and the Union's negotl ating
team (including Kinmmett and Price). The D strict explained
that Principal Lee's actions were attributable to & |ack of
communi cation between the D strict negotiators and the '
princi pal, who was unaware of the change in procedures
negotiated at the table. The D strict assured the Union that
it woul d not happen again, and Ki mett was sent a letter to
this effect on Decenber 5, 1983.

In the interest of preventing any future problens of this
‘nature, the District promsed to put the agreed-upon procedure
~in witing. On Decenber 19, 1983, it was reduced to vvrltlng,
and for\/\arded to the Union on Decenber 20, 1983.

- -WI | am_Pr| ce of SEIU, Local 99 has |nd| cated that the Union is
satisfied with the new arrangenent and that the incident with
Kinmett was an isolated event due to a m sunderstanding.

In Gant Joint Union Hgh School District (2/26/83) PERB
Decision No. 196, the PERB ruled that, in order to establish an
unl awful unil ateral change, the charging party nust produce
evi dence showi ng: 1) that the enployer breached or otherw se
altered the parties' witten agreenent or its own established
_ past practice; 2) that the breach or alteration anmounted to a
change of policy (i.e., that it had a generalized effect or
continuing inpact upon terns and conditions of enploynent of
‘bargaining unit nenbers); and 3) that the change in policy
concerned matters within the scope of representation. Kern
CCD, PERB Decision No. -337 (8/19/83), at p.9. .

Al though this case does not involve a breach of a witten
.agreenent, but of a neworal |ayoff procedure, it is arguable
that the first elenent delineated in Gant has been net,

I nasmuch as the parties established a status quo on Novenber
17, 1983. However, the second criterion noted above has not
been established in this case. Since Principal Lee's actions
toward Kimrett occurred in one isolated event, due to a

m scomuni cati on of the new arrangenent, it cannot be said that
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the District nmade a unilateral change in policy. As far as the .
District was concerned, it remained willing to adhere to the
negoti ated procedure. No continuing inpact has been :
established, and the effect was limted to Novenber 21, 1983.
G her than not attending the neeting, no other inpact has been
all eged. Therefore, since no unilateral change in policy, as
defined in Grant, has been established, this charge does not
gjtat_e a prinma facie violation of the EERA, and is hereby

i sm ssed. '

Pursuant to Public Enpl oynent Rel ations Board regul ati on 32635
(California Admni strative Code, title 8, part I11), you may
appeal the refusal to issue a conplaint (dismssal) to the
Board itself. : :

"R ght to Appeal

"You may obtain a reviewof this dismssal of the charge by
filing an appeal to the Board itself within twenty (20)

cal endar days after service of this Notice (section 32635(a).
~To be tinely filed, the original and five (5) copies of such
appeal nmust be-actually received by the Board itself before the
- close of business (5:00 p.m) on February 15, 1984, or sent by
-telegraph or certified United States nail postnarked not |ater .
than February 15, 1984 (section 32135). The Board's address is:

Publ i ¢ Enpl oynent Rel ati ons Board
1031 18th Street '
Sacranento, CA 95814

~If you file a tinely appeal of the refusal, any other party may
file wwth the executive assistant to the Board an original and
five (5 copies of a statenent in opposition within twenty (20)
cal endar days followi ng the date of service of the appeal
(section 32635(h)).

Servi ce

Al'l docunents authorized to be filed herein except for
amendnents to the charge nust also be "served" upon all parties
to the proceeding, and a "proof of service" nust acconpany the
docunent filed with the Regional Ofice or the Board itself
(see section 32140 for the required contents and a sanpl e
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form. The docunents will be considered properly "served" when

~personal |y delivered or deposited in the first-class mail
postage paid and properly addressed.

Ext ensi on of Ti ne

A request for an extension of time in which to file a docunent
with the Board itself nmust be in witing and filed with the
executive assistant to the Board at the previously noted
address. A request for an extension in which to file a
docunent with the Regional Ofice should be addressed to the
Regional Attorney. A request for an extension nmust be filed at
| east three (3) calendar days before the expiration of the tine
reguired for filing the subject docunent. The request nust

I ndi cate good cause for the position of each other party
regarding the extension and shall be acconpanied by proof of
service of the request upon each party (section 32132) .

Finaf Datp .

|f no appeal is filed vithin the specified tine limts, the
dismssal will becone final when the tinme limts have expired.

Very truly yours,

Dennis Sullivan
CGener al Counsel

Manuel M Mel goza
Regi onal Attorney

MW dj m



