STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

CALI FORNI A SCHOOL EMPLOYEES
ASSOCI ATI ON AND | TS BUTTE
COLLEGE CHAPTER #511,
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Appear ances; WIlliamC Heath, Attorney for California Schoo
Enpl oyees Associ ati on; Brown and Conradi, by Nancy B
Ozsogononyan, for Butte Community College District.

Bef ore Hesse, Chairperson; Jaeger, Mrgenstern and Burt,
Menber s.

DECI SI ON

This case is before the Public Enploynent Relations Board
on an appeal by charging party of the Board agent's dism ssal,
attached hereto, of that portion of its charge alleging that
the Butte Community College District violated section 3540 of
t he Educational Enploynment Rel ations Act (EERA) (CGov. Code sec,
3540 et seq.)

W have reviewed the partial dismssal and adopt it as the

Deci sion of the Board itself.l

"We do not adopt the Board agent's statement that we have
no jurisdiction to interpret the Education Code. Such an
interpretation may be nmade where necessary to rule on an
allegation that a party violated EERA. The statenent by the



CORDER
The unfair practice charge in Case No. S CE-792 is
D SM SSED W THOUT LEAVE TO AMEND.

By the BOARD

agent in this case, however, is not critical to his decision
and i s, therefore, not prejudicial.



STATE Of CALIFORNIA . GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

HEADQUARTERS OFFICE
1031 18TH STREET

SACRAMENTO, CALIFORNIA 95814
(916) 322-3088

January 3, 1985

M. Brian Caldeira

Field Director, CSEA _
5301 Madi son Avenue, Suite 102
Sacranmento, CA 95841

RE: California School Enployees Association, Chapter #511 v.
Butte Community College District, Case No. SCE7972

Dear M. Cal deira:

The above-referenced charge alleges that Respondent
unilaterally transferred work out of the bargaining unit by
hiring students into vacancies that have been |eft by
attrition, and has failed and refused to negotiate wth CSEA
concerning the decision to do so and its effects upon the
bargaining unit. An unfair practice conplaint is being issued
along with this letter to that effect.

The unfair practice charge also alleges that the Respondent has
viol ated Educational Enploynment Rel ations Act section 3540 by

i npl ementing a provision contalned in the contract between the
parties in such a manner that "enployees have |ess than t he

m nimumrights contained in the Educati on Code .

In a tel ephone conversation on January 2, 1985, | inforned

M. Caldeira, CSEA' s representative that this office was ready
to issue a conplaint as described above and a warning letter as
to the allegation concerning section 3540. M. Caldeira
requested that, instead of a warning letter being issued with
tine to respond, that a dismssal be issued in order that CSEA
may appeal the dismssal directly to the PERB Board.

M. Caldeira and | have discussed the charge at length and I
have conveyed to himover the tel ephone the theories for

di sm ssal which are set forth in the attached letter.

For the reasons set forth in ny letter dated Decenber 31, 1984,
to M. Caldeira, attached hereto as Exhibit No. I, the
above-referenced charge is dismssed.

Pursuant to Public Enploynent Relations Board regul ation
section 32635 (California Adm nistrative Code, title 8,



M. Brian Caldeira
January 3, 1985
Page 2

part I11), you may appeal the refusal to issue a conpl aint
(dismssal) to the Board itself.

R ght to Appeal

You may obtain a review of this dismssal of the charge by
filing an appeal to the Board itself within twenty (20)

cal endar days after service of this dism ssal

(section 32635(a)). To be tinely filed, the original and five
(5 copies of such appeal nust be actually received by the
Board itself before the close of business (5:00 p.m) on
January 23, 1985, or sent by telegraph or certified United
States nmail postmarked not later than January 23, 1985 (section
32135). The Board's address is:

Publ i ¢ Enpl oynent Rel ations Board
1031 18th Street
Sacranment o, CA 95814

If you file a tinely appeal of the refusal to issue a
conplaint, any other party may file with the Board an origina
and five (5 copies of a statenent in opposition within twenty
(20) calendar days following the date of service of the appeal
(section 32635(b)).

Servi ce

Al'l docunents authorized to be filed herein nust also be
"served" upon all parties to the proceeding, and a "proof of
service" mnust acconpany the docunent filed with the Board
itself (see section 32140 for the required contents and a
sanple form . The docunent will be considered properly
"served" when personally delivered or deposited in the
first-class mail postage paid and properly addressed.

Ext ensi on of Tine

A request for an extension of tine in which to file a docunent
with the Board itself nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) cal endar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shall
be acconpani ed by proof of service of the request upon each
party (section 32132) .
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Fi nal Date

If no appeal is filed within the specified tine limts, the
dismssal will becone final when the tinme limts have expired.

Very truly yours,

DENNIS M SULLI VAN
Ceneral Counse

By _
Jorge Leon
StaLf At t or ney

Attachnent: Exhibit |



STATE Of CALIFORNIA - GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD
HEADQUARTERS OFFICE

1031 18TH STREET

SACRAMENTO. CALIFORNIA 95814

(916) 322-3088

Decenmber 31, 1984

M. Brian Caldeira

Field Director, CSEA

5301 Madi son Ave., Suite 102
Sacramento. CA 95841

Re: CSEA. Chapter #511 v. Butte Community College District.
S-CE-792

Dear Mr. Cal deira

You have filed a charge on behalf of CSEA Chapter 511 all eging
that Respondent Butte Comrmunity College District (District) has
engaged in conduct which violates Educational Enployment

Rel ati ons Act (EERA) sections 3543.5(a). (b). and (c).
Specifically, you allege that the District has unilaterally
transferred work out of the bargaining unit by hiring students
into unit vacancies that have been left by attrition, and has
failed and refused to negotiate concerning the decision to do
so and its effects upon the bargaining unit. An unfair
practice conplaint will issue regarding this allegation. You
have also alleged that the District has violated EERA section
3540 by inplenenting a provision contained in the contract
between the parties in such a manner that "enployees have |ess
than the mnimum rights contained in the Education Code. .. ."

My investigation has revealed the follow ng facts. The parties
herein are parties to a collective bargai ning agreenent which
will expire on Septenber 30. 1986. The agreenment contains the

followi ng |anguage in Article 18. section 18.5.1

A unit nmenber who has been laid off has
reenpl oyment rights (preference to new
applicants) for thirty-nine (39) nonths into
the class from which he/she was laid off or
equal or lower classes in which the unit
menmber has served. If more than one of such
positions 1s avall able, reenploynent will be
into the highest avail able class.

Reenpl oynment shall be in the reverse order

EXHBIT I
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of layoff. Unit nenbers who accept a
position in a lower class than that from
which they were laid off retain reenpl oyment
rights in accordance wth section 18.6.

(Enphasi s supplied.)

In Novenber. 1983. it became necessary for the District to
effect layoffs. Those enployees affected were as foll ows:

1. Joan Fredericks Food Lab Techni ci an

2.  Lynn Facchi ni I nstructional Aide - Ceramcs

3. Raul Hernandez Audi o- Vi sual / I nstructional / Medi a
Assi st ant

4. Lyl e Robi nson Medi a Production Assistant

5. Carlton Hol conb PE Equi pnent Manager

6. Beverly M1 an Instructional Aide Ofice

Adm ni stration
7. Kat hl een Roepke Secretary |

8. Reggie Kaster Secretary |

As vacancies in any unit position cane open within the
District, —the-District issued an open announcenent for that
position unless that vacancy was one for which any of the
above-naned individuals qualified pursuant to contract

section 18.5.1. In that event, the D strict has telephoned
that person and nmade an offer of reenploynent. Between the
tine of the layoffs in Novenber, 1983. to the present, at |east
twel ve positions have becone vacant.

CSEA disputes the District's interpretation of the contract
because the District inposes a requirenent that the laid off
enpl oyee have served in the class before he/she is given the
position as a nmatter of right. For exanple, a vacancy in a
Secretary | position would not be offered by the District to a
laid off Instructional Aide-Ceramcs unless that person had
served as a Secretary | in the past. Instead, in such an
instance, the District has advertised the open position to the
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general public. CSEA would interpret the contract so that any
vacancies are filled fromthe layoff list before any outsiders
are hired. -

To support its position. CSEA cites Education Code section
88117, which provides in pertinent part:

Persons |id off because of |ack of work or
lack of funds are eligible to reenpl oynment
for a period of 39 nonths and shall be
reenpl oyed in preference to new applicants.
(Enmphasi s supplied.)

This section of the Educati on Code does not contain the same
restrictive language that the contract provides, limting
preferential reenploynment eligibility to positions in which a
laid off enployee has_served. CSEA s argunent is that the
District's literal 1nterpretation of the contract |anguage
results in enployees receiving rights of reenploynent |ess than
they would be entitled to under the Education Code.

The District, on the other hand, argues that the Education Code
provision is also limted to preferential hiring within a
class. As support, it cites Education Code section 88127
regardi ng order of reenploynment, which provides, in pertinent
part:

Whenever a classified enployee is laid off,
the order of layoff within the class shall
be determned by length of service. The
enpl oyee who has been enpl oyed the shortest
tinme in the class, plus higher classes,
shall be laid off first. Reenploynment shall
be in the reverse order of |ayoff.

(Enmphasi s supplied .)

According to the District, the contract enbodiges the Education
Code.

Anal ysi s

The PERB' s authority is limted to interpretation and
enforcenment of specific portions of the Governnent Code, and it
has no jurisdiction to interpret the Education Code.

CGovernnment Code section 3541.5(b) provides as foll ows:

The board shall not have authority to
enforce agreenents between the parties and
shall not issue a conplaint on any charge
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based on alleged violation of such an
agreenent that would not also constitute an
unfair practice under this chapter.

PERB has interpreted this provision to nmean that PERB can
interpret the terras of a collective agreenent when the conduct
alleged would also constitute an unfair practice. QGant Joint
Uni on High_School District (2/26/82). PERB Decision No. 196.
However, here there has been no denonstration (or even an
allegation) that the District's action constitutes an
alteration of an existing policy and there is no allegation
that the enployer's interpretation and application of the
contract otherwi se constitutes an unfair practice.
Accordingly, no colorable unfair practice has been presented in
the facts of this charge. Victor Valley Joint Union H gh
School District. (12/31/81) PERB DECISIon NO. 1927

CSEA argues that the District's application of section 18.5.1
reduces rights of enployees provided in the Education Code.
Therefore, according to CSEA, the |anguage of the agreenent

vi ol ates EERA section 3540.

That provision reads in pertinent part as foll ows:

Not hi ng contai ned herein shall be deened to
super cede other provisions of the Education
Code and the rules and regulations of public
school enpl oyers which establish and
regulate tenure or a nerit or civil service
system or which provide for other mnethods of
adm nistering enployer-enpl oyee relations,
so long as the rules and regul ati ons or

ot her nethods of the public school -enployer
do not conflict with lawful collective

agr eenent s.

To support its position, CSEA cites San Mateo Qity School
District v. Public Enploynent Relations Board (1983) 33 Cal. 3d.
850. This case provided the Suprene Court to review PERB
decisions in Healdsburg Union H gh School District and

Heal dsburg Union School D strict (6/19/80) PERB Decision No.
132 and San Mateo Gty School District (5/20/80) PERB Decision
No. 129. In the former case. PERB interpreted Government Code
section 3540 to prohibit negotiations only where provisions of
the Educati on Code would be replaced, set aside or annulled by
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the | anguage of the proposed contract clause. On renand, the
Board retained its approach. Healdsburg Union H gh Schoo
District and Heal dsburg Union_School D strict (1/5/84) PERB
Deci sion No. 375.

In San Mateo the California Supreme Court, upholding the PERB s
approach, found that Education Code 45298 (the parallel
provision to section 8817 applicable to primary and secondary
school s) was anong those statutes which nmandate certain
procedures, protections and entitlenments for classified

enpl oyees. "The intent of section 3540 is to preclude
contractual agreements which would alter these statutory
provisions. The court noted further that, "a contract proposa

which would alter the statutory schenme under PERB s application
of section 3540 because the proposal would 'replace or set
aside' the section of the Education Code." Such a proposa
woul d violate the Government Code.

CSEA has failed to show that section 18.5.1 would "replace or

set aside" section 88117 of the Education Code. It nerely
argues, seizing on the |anguage of section 88117 outside its
full context that the Education Code intends that all laid off

enpl oyees should be rehired before any outside persons are
hired, regardless of their enploynent classification or their
qualifications for new vacanci es.

Because the provisions of the collective bargaining agreenent
do not appear to supercede Education Code guarantees, it is

unnecessary to reach a further question -- i.e., whether CSEA s
agreenment to a purportedly substandard contract would estop the
Associ ation from conpl aining about its alleged illegality.

(See Taylor v. CGrane (1979) 24 Cal.3d 442. 155 Cal.Rptr. 695.)

Accordingly, a conplaint will not issue with respect to the
allegation that the District's interpretation and application
of section 18.5.1 of the parties' collective agreenent is a
viol ation of EERA section 3540.

If you have legal authority suggesting that the foregoing
approach is incorrect, please provide such authority by letter
within the tineline indicated below. |If there are any factua
inaccuracies in this letter or any additional facts which would
correct the deficiencies explained above, please anmend the
charge accordingly. The anmended charge should be prepared on a
standard PERB unfair practice charge formclearly |abeled First
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Amended Charge, contain all the facts and allegations you w sh
to make, and be signed under penalty of perjury by the charging
party. The anended charge nust be served on the respondent and

the original proof of service nust be filed with PERB. If | do
not receive an anmended charge or wthdrawal from you before
January 3. 1985, | shall dismss your charge. |If you have any

guestions on how to proceed, please call ne at (916) 323-8015.

Si ncerely yours.

Jorge Ledn
Staff Attorney

JL:mm



