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Menmbers.

DECI S| ON

This case is before the Public Enpl oynent Rel ations Board
(Board) on appeal by the Charging Party of the Board agent's
partial dism ssal, attached hereto, of his charge that the
Ri verside Unified School District violated section 3543.5(a),
(b), (c) and (d) of the Educational Enploynent Rel ations Act
(CGovernment Code section 3540 et seq.)1

W have reviewed the Board agent's partial dismssal and,
finding it free fromprejudicial error, adopt it as the

Deci sion of the Board itself.

on April 2, 1985, the Board's regional attorney issued a
complaint in the instant case, finding that certain allegations
of the charge established a prima facie violation of Governnent
Code section 3543.5(a) and (b).



ORDER
Charging Party's appeal of the partial dismssal is hereby

DENI ED.

By the BOARD



"$TATE Of CALIFORNIA

PUBLIC EMPLOYMENT RELATIONS BOARD
SACRAMENTO REGIONAL OFFICE

1031 18TH STREET. SUITE 102

SACRAMENTO. CALIFORNIA 95814

(916) 322-3198

GEORGE DEUKMEJIAN, Governor

April 2. 1985

Tony Petrich

Re: Tony Petrich v. R verside Unified School D strict
Unfair Practice Charge No. LA CE-2112

Dear M. Petrich:

The above-referenced charge alleges that the R verside Unified
School District (District) has discrimnated agai nst
M. Petrich by the foll ow ng act6:

1. placed a letter in his personnel file on Decenber 7 which
denies a request for personal necessity |eave and
di sciplines himfor being absent w thout approval:

2. placed a copy of a letter fromthe exclusive
representative. California School Enpl oyees Associ ation.
R verside Chapter No. 506 (Association), in his personnel
file on Decenber 10;

3. placed a letter frombD strict Principal Sund in his
personnel file on Decenber 10 regardi ng work keys;

4. placed a letter fromD strict Principal Sund in his

personnel file on Decenber 11 regarding his absence from
wor k:

5. reassigned M. Petrich on Decenber 14 to work at North H gh
School ;

6. placed a letter fromDstrict Principal Sund in his

personnel file on Decenber 19 regarding his obtai ning keys
prior to working.
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This conduct is alleged to violate section 3543.5(a) of the
Educati onal Enpl oynent Rel ations Act (EERA).

The above-referenced charge also alleges that the District
commtted the following unilateral changes:

A denied M. Petrich due process under the collective
bar gai ni ng agreenment by docking his pay prior to providing
himw th an opportunity to request a hearing;

B. changed the tinme M. Petrich was to report to work from
7:00 aam to 6:30 a.m on Decenber 14;

C. | ocked M. Petrich out of his job on Decenber 19.

This conduct is alleged to violate section 3543.5(a). (b) and
(c) of the EERA

| indicated to you in ny letter dated March 21. 1985. that
certain allegations contained in the above-referenced charge
did not state a prima facie case, and that unless you anended
these allegations to state a prima facie case, or w thdrew them
prior to April 1. 1985. they would be dism ssed. Mre
specifically. | informed you that if there were any factua

i naccuracies or additional facts which would correct the

deficiencies explained in that letter, you should anend the
charge accordingly.

| have not received either a request for w thdrawal or an
anmended charge and am therefore dism ssing those allegations
which fail to state a prim facie case based on the facts and

reasons contained in ny March 21 letter which is attached as
Exhi bit 1.

Pursuant to Public Enploynent Relations Board regul ation
section 32635 (California Adm nistrative Code, title 8.

part 111), you may appeal the refusal to issue a conplaint
(dismssal) to the Board ité6elf.

Ri ght to Appeal

You may obtain a review of this dismssal of the charge by
filing an appeal to the Board itself within twenty (20)

cal endar days after service of this dism ssal

(section 32635(a)). To be tinely filed, the original and five
(5) copies of such appeal nust be actually received by the
Board itself before the close of business (5:00 p.m ) on April
22, 1985. or sent by telegraph or certified United States nai
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postmarked not later than April 22. 1985 (section 32135). The
Board's address is:

Publ i ¢ Enpl oynent Rel ati ons Board
1031 18th Street
Sacranento. CA 95814

If you file a tinely appeal of the refusal to issue a
conplaint, any other party may file with the Board an ori gi nal
and five (5) copies of a statenent in opposition within twent

€20) cal endar days following the date of service of the appea?/
section 32635(b)).

rvice

Al docunents authorized to be filed herein nust also be
"served" upon all parties to the proceeding, and a "proof of
servi ce" nust acconpany the docunent filed with the Board
itself (see section 32140 for the required contents and a
sanple form . The docunment will be considered properly
"served" when personally delivered or deposited in the
firét-class nmail postage paid and properly addressed.

Ext ensi on of Tinme

A request for an extension of time in which to file a docunent
with the Board itself nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) cal endar days before
the expiration of the tine required for filing the docunent.
The request nust indicate good cause for and. if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party (section 32132).

Fi nal Date

|f no appeal is filed within the specified tine limts, the
dismssal will becone final when the tinme limts have expired.

Very truly yours.

DENNIS M SULLI VAN
CGeneral Counsel

By _
Robert Thonpson |,

Regi onal Attorney



. STATE OF CALIFORNIA GEORGE DEUKMEJIAN,

PUBLIC EMPLOYMENT RELATIONS BOARD

SACRAMENTO REGIONAL OFFICE
1031 18TH STREET. SUITE 102
SACRAMENTO. CALIFORNIA 95814
(916) 322-3198

Governor

March 21. 1985

Tony Petrich

Re: Tony Petrich v. R verside Unified School D strict
Unfair Practice Charge No. LA-CE-2112

Dear M. Petrich:

The above-referenced charge alleges that the R verside Unified
School District (D strict) has discrimnated agai nst
M. Petrich by the follow ng acts:

1. placed a letter in his personnel file on Decenber 7 which
denies a request for personal necessity |eave and
di sciplines himfor being absent w thout approval;

2. placed a copy of a letter fromthe exclusive
representative. California School Enployees Associ ation.

Ri versi de Chapter No. 506 (Association), in his personnel
file on Decenber 10:;

3. placed a letter fromD strict Principal Sund in his
personnel file on Decenber 10 regardi ng work keys;

4. placed a letter fromD strict Principal Sund in his

personnel file on Decenber 11 regarding his absence from
wor k:

5. reassigned M. Petrich on Decenber 14 to work at North H gh
School ;

6. placed a letter fromD strict Principal Sund in his

personnel file on Decenber 19 regarding his obtaining keys
prior to worKking.

EXHBIT I
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This conduct is alleged to violate .section 3543.5(a) of the
Educati onal Enpl oynent Rel ati ons Act (EERA).

The above-referenced charge also alleges that the D strict
comtted the followi ng unilateral changes:

A denied M. Petrich due process under the collective
bar gai ni ng agreenent by docking his pay prior to providing
himw th an opportunity to request a hearing;

B. changed the tine M. Petrich was to report to work from
7:00 aam to 6:30 a.m on Decenber 14;

C  locked M. Petrich out of his job on Decenber 19.

This conduct is alleged to violate section 3543.5(a). (b) and
(c) of the EERA

M/ investigation revealed the following facts. M. Petrich has
had a long history of involvenent in personnel issues with the
District. In 1982 he filed five grievances pursuant to the

col l ective bargai ning agreenent between the District and the
Association. He received one reprimand in 1983 and four nore
in 1984. He filed grievances against the District on

Septenber 24 and Novenber 13. 1984 as well as an unfair
practice charge (LA-CE-2097) on Novenber 27.

The 1982-85 collective bargai ni ng agreenent between the
Dstrict and the Association reads In pertinent part:

4.3 Dstrict oligations:

During the termof this agreenment or any
extension thereof, the D strict agrees that
it wll not lock out its enpl oyees.

Section 13.5.2 personal necessity shall
i ncl ude any of the follow ng:

- - - - - - [ - - L] - - - - * L] - - - - - - -

(7) personal business of the enpl oyee which
I's serious in nature, including

ci rcunstances the enpl oyee cannot reasonably
disregard, and requires the attention of the
enpl oyee during assigned work hours. Except
for an energency situation, a request for
such | eave nust, when feasible, be submtted
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ch
1985

three (3) workdays in advance of the
requested |eave date and shall be limted to
no nore than two (2) of the total |eave days
avail abl e for personal necessity. Except
when only one (1) enployee makes such a
request, no nore than five (5) percent of
the enployees at a worksite nmay use personal
necessity leave in this manner on the sane
day. Such |eave may not be used the first

or last five (5) days of each senester, or
before or after a schedul ed holiday, unless
approved by the Personnel O fi ce.

14.5 nothing in this section shall prohibit
the Personnel O fice from naki ng reasonabl e
tenporary reassignnents when the enpl oyee's
salary and benefits are not affected.

Section 19.0

The District may inpose discipline or

di sm ssal on pernanent enployees when the
wor k performance or behavior of the enpl oyee
I's such that ﬁrior verbal and/or witten
war ni ngs by the inmredi ate supervisor have
failed to result in a renediation of the
unsati sfactory performance or behavior. The
District may suspend with pay. suspend

wi t hout pay. reduce enpl oyee's hours, dock
pay for absence wi thout authority, or

di sci pline enployees in other appropriate
manners to correct or renedi ate any

enﬁloyee's unsati sfactory perfornmance or
behavi or.

Section 19.1

Right to Request Hearing:

A pernmanent enpl oyee has the right to
request an informal hearing with the

| mredi ate supervisor prior to disciplinary
action and/or dismssal. |If requested, such
a hearing will be held.

Based on the facts described above. Allegations 1. 2. 5. A B
and C contained in this charge as described above do not state
a prinma facie violation of the EERA for the reasons which

foll ow
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To establish a violation of section 3543.5(a). a charging party
Bust show that (1) an enpl oyee has exercised rights under the
EERA. (2) the enpl oyer had knowl edge of the exercise of those
rights, and (3) the enployer inposed or threatened to inpose
reprisals, discrimnated or threatened to discrimnate, or
otherwise interfered with, restrained or coerced the enployee
because of the exercise of those rights. Novato Unified School
D strict (4/30/82) PERB Decision No. 210; Carlsbad Unitied
School District (1/30/79) PERB Decision No. 809.

Al'l egation nunber 1 of this charge does not allege any facts
indicating that the Dstrict acted agai nst you pecause of your
filing of grievances, unfair practice charges, or other
exerci se of enployee rights. To denonstrate the enployer's
unl awful notive, charging party nmust show nore than an exercise
of EERA protected rights. The timng of the enployer's conduct
in relation to the protected activity is an inportant factor,
but is not. without nore, sufficient to denonstrate a violation
of the EERA. Mreland El enentary School D strict (7/27/82)
PERB Deci sion No. 22/. Facts establishing one or nore of the
followi ng additional factors nust also be present: (1) the
enpl oyer's disparate treatnment of other enployees. (2) the
enpl oyer's departure from established procedures and standards
when dealing with the alleged discrimnatee. (3) the enployer's
I nconsi stent or contradictory justifications for it6 actions.
(4) the enployer'6 cursory investigation of the alleged
di scrimnatees msconduct. (5) the enployer's failure to offer
the alleged-discrimnatee justification at the tinme it took
action or the offering of exaggerated, vague, or anbi guous
reasons, or (6) any other facts which mght denonstrate the
enployer's lawful notive. Novato Unified School District.

OOl DI Strict (127207 82) PERB

supra: North Sacranmento Sch
BecTsi o No- =264~

Al t hough the Decenber 7th denial of personal necessity |eave
resulted fromM. Petrich taking a day off to file an unfair
practice charge, charging party has failed to establish a‘'nexus
between protected activity and the enployer's action. There is
a protected right to file an unfair practice charge, however,
this does not nean that an enpl oyee has the right to
unilaterally decide to mss work in order to file such a
charge. In addition, charging party has not offered any facts
whi ch show that the D strict denied the personal necessity

| eave because of any previous exercise of protected rights.
Absent "Tactual al | egations which denonstrate that the D strict
took its action because of M. Petrich's protected conduct,

al l egation one WTT Dbe di sm ssed.
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The allegations in paragraph two and five will be dismssed
because charging party has failed to 6how that the allegations
reflect adverse actions. The placing of an Association letter
to the Dstrict concerning M. Petrich in M. Petrich's file
does not adversely affect his enploynent with the D strict.
The letter stated the Association's concern over recent
District actions against M. Petrich. These actions had been
previously docunented in District letters dated Novenber 7 and
14 to M. Petrich, copies of which had al ready been placed in
his personnel file. The placenent of this letter in the file

has the sane effect on M. Petrich as does the placenent of his
rebuttal letters in the sane file.

Wth respect to the job reassignment, charging party has not
denonstrated how this was adverse to his enploynent. The work
hours, custonmary duties and commuting distance for the new job

are essentially identical to the old. Thus this allegation of
reprisal nust be di sm ssed.

In determning whether a party has violated section 3543.5(c)
of EERA, the PERB utilizes either the "per se" or the "totality
of the conduct" test, depending on the specific conduct

I nvol ved and the effect of such conduct on the negotiating
process. Stockton Unified School District (11/2/80) PERB
Decision No. 143. Unilateral changes are considered "per se"
violations if certain criteria are net. Those criteria are:
(1) the enployer has inplenented a change in policy concerning
a matter within the scope of representation. (2) the change is
I npl emented prior to the enployer notifying the exclusive
representative and giving it an opportunity to request
negotiations. Walnut Valley Unified School D strict (3/30/81)
PERB Deci sion No. 160. Gant Joint Union Hgh School District
(2/ 26/ 82) PERB Deci si on No. 196.

Wth respect to allegation A that the Dstrict unilaterally
denied M. Petrich due process under the collective bargaining
agreenent, the facts indicate that M. Petrich was given an
opportunity to request a hearing prior to the docking. Mre
specifically, the Decenber 7. 1984 letter from Assistant
Superintendent Tucker to M. Petrich (attached as an exhibit to
the unfair practice charge) states:

A ven the evidence you have provided. | nust
conclude that you were absent wi thout |eave
for the second tine in the nonth of
Novenber. Your pay for Decenber will be
reduced by one day's salary, unless you can
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provi de evidence that the reason for your
absence and your l|late request for |eave on
Novenber 27. 1984 were within the provisions
of 13.5.2 (7) of the RUSD CSEA Agreenent.
(enpha6i 6 added.)

By this letter M. Tucker provided M. Petrich with an
opportunity to provide evidence and/or request a hearing prior
to the actual docking of pay. ThU6. no unilateral nodification

of section 19.1 of the collective bargai ning agreenent has been
denonstr at ed.

Wth respect to allegation B. the Decenber 14 reassignnent,
charging party has failed to show any change took pl ace.

M. Petrich was reassigned to a new school in conpliance with
the requirenents of section 14.5 of the collective bargaining
agreenent. Although not specified in M. Tucker's
correspondence, charging party argues that the D strict ordered
his workday to begin at 6:30 as opposed to his nornmal starting
tinme of 7:00 aam However, the 6:30 aam starting tine was
rescinded on the first day of his reassignment and wa6 never
reinstituted. These facts are. wthout nore, i nadequate to
support a finding that the Dstrict nmade a policy change.

Thus, this allegation nust be di sm ssed.

Finally, the charge alleges in allegation Cthat the D strict
attenpted to lock out M. Petrich. This allegation is based on
a Decenber 19 incident in which Charging Party alleges that

M. Petrich was not given his work keys for approximately one
hour at the beginning of the day. There are no facts presented
by the charging party which indicate that this incident was
anything nore than a m sunderstandi ng between M. Petrich and
his imedi ate supervisor. There are no facts which indicate
that M. Petrich was not paid for this hour or the Dstrict was
attenpting to nmake a policy change or nodify its contractua

obligations under section 14.4.3. Therefore, this allegation
nust be di sm ssed.

For these reasons, the allegations that described above as 1.
2. 5. A B and Ccontained in charge nunber LA-CE-2112. as
presently witten, does not state a prina facie case. |If you
feel that there are any factual inaccuracies in this letter or
any additional facts which would correct the deficiencies
~expl ai ned above, please anend the charge accordingly. The
anended charge should be prepared on a standard PERB unfair
practice charge formclearly |abeled First Amended Charge,
contain all the facts and allegations you wi sh to nmake, and be
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signed under penalty of perjury by the charging party. The
amended charge nust be served on the respondent and the
original proof of service nust be filed with PERB. If | do not
recei ve an anended charge or wi thdrawal fromyou before

April 1. 1985. | shall dismss the above-described allegation

fromyour charge. |f you have any questions on how to proceed,
pl ease call ne at (916) 322-3198.

Si ncerely your6.

Robert Thonpson
Regi onal Attorney
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PUBLIC EMPLOYMENT RELATIONS BOARD
Headquarters Office

1031 18th Street, Suite 101

Sacramento, California 95814

(916) 323-2531

April 2, 1985

Re: TONY PETRICHv. R VERSIDE USD, LA-CE-2112

Dear Parties:

The O fice of the General Counsel has issued a conplaint in the
above-entitled matter. The case is now assigned to the
D vision of Adm nistrative Law.

The Respondent is nowrequired to file an ANSVWER (original and
two copies pursuant to California Adm nistrative Code,

part 111, title 8, section 32605) within 20 cal endar days from
date of service of this letter. The required contents of the
ANSWER ar e described in section 32644. |f you have not filed a
noti ce of appearance form one should be conpleted and returned
with your ANSWER. Service on all parties to the proceeding is
requi red, pursuant to section 32140.

An informal conference will be scheduled. |If no settlenent is reached
at the informal conference, a formal hearing will be schedul ed

by the PERB. Parties should be prepared at the conference to

submt at |east three sets of proposed dates for forma

hearing. The dates nust fall within the 60-day period

I mmedi ately followng the informal conference. '

Any conmuni cation to the Board concerning this matter shall be
directed to the attention of the undersigned adm nistrative |aw
judge at the letterhead address. Please refer to the case
nunber noted above.

Sincerely yours.

FARBARX WYLLER

Adm ni strative Law Judge

Attachnent s

5465b . PERB 65 (12/83)



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

Tony Petrich
Charging .Party, ) Case No. LA-CE-2112

V.

R verside Unified School D strict
Respondent .

' .. .
R
Y r 4
J - N1 :
s,

It having been charged by Tony Petrich that Riverside
Unified School District has engaged in certain unfair practices
in violation of California Governnent Code section 3543.5, the
General Counsel- of the Public Enploynent Rel ations Board (PERB)
on behal f of the PERB, pursuant to California Governnent Code
sections 3541.3(h) and (i) and California Adm nistrative Code,
title 8, part IIl, sections 32620(b)(6) and 32640, issues this
COVPLAI NT and dl | eges:

1. The Respondent is a Public School Enployer within the -
nmeani ng of Governnent Code section 3540.1 (k).

2. The Charging Party is an enpl oyee organization within
the nmeani ng of Governnent Code section 3540.1(d).

3. Tony Petrich is an enployee within the neaning of
Gover nment Code section 3540. | (j).

4. Tony Petrich exercised rights guaranteed by the
Educati onal Enpl oynent Relations Act (EERA) by filing
grievances agai nst the Respondent on or about Septenber 24 and
Novenber 13, 1984 and filing an unfair practice charge against

t he Respondent on Novenber 27, 1984.



5. On or about Decenber 10, 11 and 19, i 4, Respondent,.
acting through its agent Principal Mary Ann Sund, took adverse
action against M. Petrich by placing disciplinary letters in
M. Petrich's personnel file. |

6. Respondent took the actions described in paragraph 5

above because of the enployee's activities described in
#

paragraph 4 above, and thus viol ated Gover nnment Code

section 3543. 5(a).

7. Thi s conduct also constitutes a derivative violation
of Governnent Code section 3543.5(b).

Any anendnent to the charge shall be processed pursuant to.
California Adninistrative Code, title 8, part I, sections

32647 and 32648.

DATED: April 2, 1985

DENNIS M SULLI VAN
Ceneral Counsel

Robert Thonpson
Regi onal Attorney

(4/ 83)



